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PREFACE 

The second volume of the History of Dhawnasastra was 
published in the third quarter of 1941. In the Preface to that 
volume I held forth hopes that the next volume dealing with the 
remaining subjects comprised in Dharmasastra might be placed 
before scholars in about three years thereafter. The Great War 
was then being fought in Europe and it was generally believed 
that India would remain free from the fear of actual invasion. 
But such fond hopes were shattered by the sudden attack on Pearl 
Harbour by Japanese bombers on 7th December 1941. Japan 
gained rapid and phenomenal victories' and within, about three 
months from the attack on Pearl Harbour v^t territories- from 
the Philippines to Burma fell into the hands of the victors. 
Calcutta and Trincomalee were bombed, ^rious fears were 
entertained abovTt an invasion of the mainland of India by land, 
sea and air. There was great panic in such coastal cities as 
Madras, Bombay and Karachi. The matters uppermost in the 
minds of Government officials and the members of the public 
were A. R. P. measures, the recruiting of men for the army, 
navy and air force and the removal of families and valuables to 
places of safety in the interior. Important and rare books from 
the libraries of the Bombay Asiatic Society and of the Univer- 
sity of Bombay were taken to distant places for reasons of 
security. During almost the whole of 1942 it was very difficult 
for me to work on the preparation of the third volume in the 
midst of a general atmosphere of panic caused by the fear of 
invasion and the removal of valuable reference books from 
Bombay. Owing to the war there has been great scarcity of 
paper and printing also has become very costly. I decided upon 
writing only on a few of the several subjects that remained to 
be dealt with and chose Rajadharma, Vyavahara and SadacSra, 
the treatment of which is now placed before the public. Scarcity 
of paper and labour is responsible for the fact that this third 
volume has been in the press for nearly three years. The present 
volume increased in bulk beyond expectation. The fourth and 
last volume will deal with the following subjects: Pataka, 
karmavipaka and prayascitta; antyesti, asauca and sraddha; 
tirtha ; vrata ; kala and muhurta ; santi ; PaurSna dharma ; the 
influence of the Purvamimamsa and other ^tras on > dharma- 
sastra ; the religious and philosophical background, of dharma- 
sastra; the essentials of our culture, its future, the coming 
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social and other trends and their impact on the dogmas and 
ideals of Dharmasastra. I am personally anxious to finish all 
the remaining work as early as possible. But looking to my 
age ( I am nearly 67- now ), to my ailments and to the number 
of subjects that remain to be dealt with, it is impossible for me 
to say when the next and last volume may be published. This 
volume also is full of quotations, refers to many inscriptions, 
judicial decisions and legislative enactments. The reasons for 
this have been stated at length in the Preface to the second 
volume and I do not desire to repeat them here. In the general 
index to the second volume full references to works like the 
Manusmrti were not given, because such works were quoted on 
almost every page. But some critics found fault with this ; 
therefore in the index to this volume full references to all works 
are inserted. 

All that now remains is the pleasant duty of acknowledg- 
ing my obligations to others. Bloomfield’s Vedic Concordance, 
the Vedic Index of Professors Macdonell and Keith and several 
volumes of the Sacred Books of the East have been very useful 
in' -preparing this volume as in the case of the preceding one. 
I wish to mention specially the debt I owe to the late Maha- 
mahopadhyaya Kamalakrsna Smrtitirtha for his editorial work 
on twelve volumes on the different branches of dharmasastra, 
which have been of great use to me in writing all the volumes 
of my History viz. Haralata, Viva daratnakara, Grhastharatna- 
kara, Krtyaratnakara, Tirthacintamani, Varsakriyakaumudi, 
Danakriyakaumudi, SraddhakriyakaumudI, SuddhikaumudI, 
Dandaviveka, Rajadharmakaustubha and Agastyasarhhita. I am 
highly obliged to Paramaharhsa Svami Kevalananda Sarasvati 
of Wai for frequent help and guidance in solving some intricate 
problems of Dharmasastra, to Prof. N. A. Gore, M. A. of Poona 
for help in the careful correction of proofs, to Tarkatirtha 
Baghunathasastri Kokje of Lonavla and Mr. N. G. Chapekar. 
B. A., LL.B. ( retired F.C. Sub-judge), of Badlapur for reading 
through the whole volume and suggesting some additions and 
corrections. 

Assistance in various ways during the progress of the work 
for the last four years was very kindly rendered by a host of 
friends and acquaintances, among whom I should like to make 
special mention of Prof. H. D. Velankar, Dr. R. N. Dandekar, 
Dr. S. Kv Belvalkar, Rao Bahadur Prof. Rangaswami Aiyangar, 
Dr. A. S. Altekar, Mr. P. K. Gode, Dr. Raghavan, Mr. S. N. Joshi 
of Bharata-itihasa-saihsodhakarmandala at Poona, Mr. Bhabatosh 
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Bhattacharya ( son of M. M. Kamalakrena Smrtitirtha ), 
Mr. S. L. Katre of Ujjain, Prof. A. M. Paramaiivanandan of 
Pacchaiappa College at Madras, the late Pandit Rangacarya 
Raddi. Thanks are due to all these and many others for help 
and interest in this volume. It need not be expressly stated that 
I alone am responsible for the views and mistakes contained in 
this volume. I sincerely thank the Manager of the Aryabhushan 
Press, Poona, for carrying out the work of printing with care 
and promptitude in spite of difficulties caused by war conditions 
and paper and labour shortage. 

In a work bristling with thousands of quotations and 
references it is likely that many slips have escaped attention. 
The indulgence of the reader is sought for forgiveness in the 
matter of several misprints in the footnotes caused by loss or 
displacement of the parts of letters in the process of printing. 


Bombay, 
i.s/ October, 1946. 


P. V. Kane 
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N, B. — Some dates, particularly of ancient works, are more or less 
conjectural. 


4000 B. C. — 1000 B. C. — The period of the Vedic Samhitas, 
Bralimanas and Upaniaads. Some hymns of the Rgveda, 
the Taittirlya Sarhhita and Brahmana and the Atharvaveda 
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100 A. D. — 300 A. D. — Visnudharmasutra. 
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300 AD. — 500 A. D. — Brhaspatismrti on Vyavahara (not yet 
found. Extracts translated in S. B. E. vol. 33 ). 

300 A. D. — 600 A. D. — Some of the extant Puranas, such as 
Vayu, Visnu, Markandeya, Matsya, Kurma. 
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400 A. D. — 600 A. D. — ■ Katyayanasmrti on Vyavahara ( not 
yet found. Extracts collected by me and translated in 
English ). 

400 A. D. — 600 A. D. — KSmandaklyanltisara. 

505 A. D, — 587 A. D. — Varahamihira, author of Brhatsaihhita, 
Brhajjataka, Pancasiddhantika and other works. 

600 A. D. — 650 A. D. — Bana, author of the Kadambarl and 
the Harsacarita. 

650 A. D. — 750 A. D. — Kumarilabhatta, author of Sloka- 
v&rtika, Tantravartika and Tup-tika. 

600 A. D. — 900 A. D. — Most of the smrtis and some of the 
PurSnas. 

788 A. D. — 820 A. D. — Sankaracarya, the great Advaita 
philosopher. 

800 A. D, — 850 A. D. — Visvarupa, com. of Yajnavalkyasmrti. 

900 A. D. — Medhatithi, com. of Manusmrti. 

900 AD. — 1100 A D. — Parthasarathimisra, author of SSstra- 
dlpika, Tantraratna, Nyayaratnakara. 

966 AD. — Utpala, com. of Brhat-saihhita and Brhajjataka. 

1000 A. D. — 1055 AD. — Dharesvara ( Bhoja ). 

1070 A. D. — 1100 A. D. — Vijfianesvara, the author of the 
Mitaksara com. on Yajnavalkya. 

1080 — ' 1140 A. D. — Govindaraja, author of a com. on Manusmrti. 

1100 — 1150 A. D. — Laksmidhara, author of a large digest 
called Krtya-kalpataru or simply Kalpataru. 

1100 — 1150 A. D. — Jimutavahana, author of Dayabhaga, Kala- 
viveka and Vyavaharamatrka. 

1114 — 1183 A. D. — Bhaskaracarya, author of Siddhanta- 
Mromani, of which Lilavatl is a part. 

1125 A. D. — Apararka, author of a com. on the Yajhavalkya- 
smrti. 

1127 — 1138 A. D. — Manasollasa -or Abhilasitarthacintamani 
of Somesvaradeva. 

1150 — 1160 A. D. — Rajatarahginl of Kalhana. 

1150 — 1200 A. D. — Smrtyarthasara of Srldhara. 
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1300 — ' 1235 A. D. — • Smrticandrika of Devannabhatta. 
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and Apastainbadharmasutra. 

1150 — 1300 A. D. — ■ Kulluka, com. of Manusmrti. 

1300 — 1300 Al. D. — Vyavaharanirnaya of Varadaraja. 

1360 — 1370 A. D. — Caturvargacintamani of Hemadri. 

1290 — 1370 A. D. — Candesvara, author of Rajanitiratiiakara, 
Vivadaratnakara, Grhastharatnakara and other works. 

1300 — 1380 A. D. — Madhavacarya, author of Parasarama- 
dhavlya. 

1360 — 1390 A. D. — Madanaparijata compiled under king 
Madanapala. 

1375 — 1460 A. D. — Sulapani, author of Dipakalika, com. on 
Yajnavalkya. 

1400 — 1500 A. D. — Nyayasudha of Somesvara, com, on 
Tantravartika. 

1400 — ' 1450 A, D. — Vivadacandra of Misaruniisra. 

1435 — 1450 A. D. — Madanaratna of Madanasirhha. 

1490 — 1513 — The Vyavaharasara of Dalapati, a part of the 
Nrsimhaprasada. 

1500 — 1535 A. D. — . The Sarasvatlvilasa compiled under king 
Prataparudradeva. 

1500 — 1550 A. D. — Vardhamana, author of Dandaviveka. 

1500 — • 1550 — Vacaspatimisra, author of Vivadacintamani and 
several other works. 

1530 — 1575 A. D. — Raghunandana, author of Dayatattva, 
Divyatattva, Vyavaharatattva and other Tattvas. 

1560 — 1630 A. D. — ■ Saiikarabhatta, author of Dvaitanirnaya 
or Dharmadvaitanirnaya. 

1590 — 1630 A. D. — Nandapandita, author of the Dattakami- 
marhsa and VaijayantI, com. on Visnudharmasutra. 

1610 — 1640 A. D. — Kamalakarabhatta, author of Nirnayasindhu, 
Vivadatandava, Sudrakamalakara and other works. 
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1615 — 1645 A. D. — Nilakanthabhatta, author of Nitimayukha. 
Vyavaharamayukha and other Mayukhas. 

1615 — 1645 A. D. — Mitramisra, author of Viraraitrodaya, 
divided into Hajanitiprakasa, Vyavharaprakasa ’and other 
prakasas. 

1650 — 1680 A. D. — Anantadeva, author of Rajadharma- 
kaustuhha. 

1750 — 1820 A. D. — Balambhatta, author of the Balambliaftl^ 
com. on the MitSksara. 

1790 A. D. — Dharmasindhu of Kasinatlsa. 
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as anusvaras have not been specified, since they can be easily detected ). 


Page 

Line or note 


33 

n. 34 

read IR- ! 

31 

n. 41 

read 59 for ^ii^d 9 

57 

n. 70 

Tlie verse |g?Jf &c. occurs algo 

in 2. 33 

57 

n. 70 

read 

63 

1. 3 

read ‘ ^ntiparva ( 56. 45-46 ). 

73 

1. 31 

read ‘ option for ’ 

143 

n. 184 

read ‘ Sahara ’ in line 3 

147 

1. 16 

Add ‘ Br. Sam. 33. 3 is : 


I qWRRqvS- 

explains ^ ^ 

qdid 1 

'155^Sq *1^ d^ ^ fg: On 
Saih. 31. 33 quotes a verse of 

O ^ sa /V 

d’jpf Ifqtfld+d'JuiH, II 
This shows the dimensions of a 
vessel used as a rainguage. 


182 

n. 230 

read in line 3 

183 

1. 34 

read ‘ Rajadharmakaustubha ’. 

183 

1. 38 

« >» 

193 

n. 250 

read g>idTf^ 

227 

n. 306 

add at end ‘ Compare 5. 15 

II ’ 

343 

1. 14 

read ‘ Manu VIII. 1.’ for ‘ Manu 


vm. 1,’ 

zKii 
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Page 

Line or note 


258 

n. 335 

read in last line 

265 

1.20 

read ‘ pndas ’ 

379 

n. 395 

read 

382 

1.6 

read pair am... prat la 

405 

last line 

put a full stop after ‘ hanged 

414 

n. 669 

read 

423 

n. 690 

read gyic4q^iill 

533 

n. 982 

should we read for . «pi 

538 

n. 995 

read in first line 

— 

542 

n. 1009 

read in second line -qd 

570 

n. 1069 

read q?^Tg| 

586 

n. 1104 

read in line 9 =?[ for 5|. 

588 

n. 1111 

read in line 2 

605 

n. 1142 

put a full stop after in 1. 5. 

» 


read in line 9 

627 

n. 1197 

read ^ 

651 

n. 1235 

read in line 1 irq; and in 

line 2 i. 

659 

n. 1248 

read 


n. 1250 

read in line 2 

677 

n. 1277 

add at the end ‘ For the words 
’ vide 

n. 5. 2. 23 ; vide %. ai. 1 6. 4 
for two in and It. 



5. 5. 

695 

n. 1321 

Add at end ‘ For com- 

pare%. g. VI. 6. 4 and H. 4. 2. 

702 

1. 27 

read ‘ ( Sakuntala Act VI ). 

706 

n. 1349 

read qgfiaifRigiRirf*!. 

>> 

1, 15 

read ‘ her deceased sonless and 
separated husband’s wealth ’. 


Additions and Corrections 


xlv 


Page 

Line or note 


751 

1. 30 

read after ‘ British rule ’ the words 
‘ the widows of gotraja sapindas 

776 

n. 1499 

read in 1. 2 

781 

n. 1509 

read in last line 

804 

n. 1561 

Add at the end ‘ Recently the 


Indian Legislature passed Act 
XIX of 1946 which confers on 
Hindu married women the rights 
to separate residence and main- 
tenance as against the husbands 
in certain circumstances 


846 

1. 28 

read ‘ mother ’ 

897 

n. 1762 

read in line 7 ‘Institute’ fof 
‘ Society 

936 

last line 

read ‘ naugamanabhSve 




RAJADHARMA 


(GOVERNMENT AND STATECRAFT) 

CHAPTER I 

Rajadhanna has been a subject of discussion in works on 
dharmasastra from very ancient times. The Ap. Dh. S. II. 9.25.1 
says ‘ The ge neral and special dhanmts of all varnas have been 
explained : but now we shall declare the dliarmas of a king in 
particular ’. Ap. then states that the king should cause to be 
built a capital and a palace, the gates of which both should face 
the south; that the palace should be in the heart of the capital ; 
that in front of the capital there was to be a hall called ‘ anian- 
trana ’ ( hall of invitation ) ; that to the south of the town there 
was to be an assembly house with doors on the north and south. 
Ap. requires that in the king’s realm no brahniana should suffer 
hunger, sickness, cold or heat ; Ap. gives regulations about the 
assembly house and about persons who were to be allowed to 
engage in gambling; he prescribes that ( the exercise in ) arms, 
dancing, singing and music should not go on anywhere except 
in the houses of the king’s servants, that the king was to see 
that there was no danger from thieves in villages and forests, 
that the king should donate fields and money to brahmana.s 
according to their w orth without detriment to his servants, that 
the king who meets death in recovering the property of brah- 
manas and other warlike persons who meet death in fighting for 
a similar worthy cause reap the merit of a sacrifice ( i, e. reach 
heaven as reward); that the king should appoint in towns and 
villages officers and their subordinates, who are pure and truth- 
ful, for the protection of the subjects against thieves and who 
are to be made to make good what is stolen ; that they are to 
collect lawful taxes for the king from the people except from 
learned brahmanas, women of all castes, minors, students stay- 
ing with teachers and ascetics fulfilling the rules of their order, 
sudras who do menial work for the higher castes (such as 
washing their feet ), persons that are blind, deaf or dumb. Ap. 
then lays down punishments for adultery and rape, for slander 
and defamation, for manslaughter, for theft and appropriation 
of another’s land, for breach of contract to cultivate the field of 
another, for a herdsman leaving his herd or negligently allowing 
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it to perish. He states that if the king does not punish the 
guilty he incurs sin, that in disputes judges should be men of 
learning, clever and fulfilling their duties, that witnesses were 
to tell the truth and were to be punished if they be untruthful. 
It will be noticed how Ap. briefly covers the whole field of raja- 
dharma. In the Santiparva of the Mahabharata rajadharma is 
dealt with at great length in chapters 56-130 and to some extent 
in 131-172. The Manusmrti also states at the beginning of 
chap. VII (1) that it will expound rajadhannas. That great 
literary activity on the science and art of government went on 
for many centuries before the Christian era follows from several 
Considerations. The Anusasanaparva (chap. 39.8) speaks of 
the sastras composed by Brhaspati and Usanas. The Santi- 
parva ( 58.1-3 ) names as expounders of rajnsa^tra Brhaspati, 
Bharadvaja, Gaurasiras, Kavya, Mahendra, Manu Pracetasa and 
Visalaksa. Santiparva ( 102.31-32 ) opposes the view of Sambara 
to that of acaryas'. The Arthasastra of Kautilya mentions five 
schools ( viz. those of the Manavas, the Barhaspatyas, the Auia- 
nasas, the Parasaras and the Ambhiyas ), seven individual tea- 
chers (V, 5, and 1.8) only once (viz. Bahudantiputra. Dirgha 
Carayana, Ghotamukha, Kaninka Bharadvaja, Katyayana, Kin- 
jalka, Pisunaputra,) and several time.s mentions the views of 
Bharadvaja, Kaunapadanta, Parasara, Pisuna, Vatavyadhi, 
Visalaksa. Kautilya also cites at least 53 times the views 
of acaryas, almost in every case for dis,sent, Santi 103.44 
refers to a Bhasya on rajasastra. Is it possible to see 
in this a reference to one out of the bhasyakaras indicated 
in the verse appended at the end of the Kautiliya or to the 
Kautillya itself? Another fact indicative of the systematiza- 
tion of the science of government is that in the Mahabharata, 
the Kamayana, Manu and Kautilya ideas expressed by numbers 
had already been stereotyped long before those works were 
written viz. such as saptafiga rajya ( State with seven constituent 
elements), sadgunya (the six ways of policy viz. alliance, 
declaration of war &c. ), three saktis, the four upayas ( sama, 
dana, bheda, danda ), astavarga, and pancavarga ( Manu Vn. 155), 
the 18 and 15 tirthas (Sabhaparva 5.38)*. For detailed information 

1. tjvTRt 1 3 5 TJTI i sjhthh 3 v?rv ra-j « 

ST ^ 1 5ni% 102. 31-32. 

2 . ^ ^ i tsrargif ^ rrsR 11 

Ttm I 100. 68-69. mean* tb« 

ten i TT ffi T*. 
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about the Rajasastras of Brhaspati, Usanas, Bharadvaja culled 
from the Mahabharata and other ancient works vide my paper 
on them in the Journal of the XJnivrersity of Bombay, vol. XI 
part 2 pp. 73-83, 1942. 

The fulfilment of their duties and responsibilities by rulers 
was of paramount importance to the stability and orderly develop- 
ment of society and to the happiness of individuals in the State 
and therefore one often finds that rajadliarma is said to be the root 
of or the quintessence of all dkarmas. Santiparva ( 63.25 ) states 
‘ know that all dharmas are merged in rajadharma ; that 
rajadharmas are at the head of all dharmas’ and (141.9-10) 

' the welfare, good rains, sickness, calamities and death among 
people owe their origin to the king^ ’. It was the king’s duty to 
see that the people in his kingdom acted according to the rules 
laid down in the smrtis for the several varnas and asramas, to 
administer justice and to interfere when his help was sought 
for by a parisad ( assembly of learned men ) in enforcing the 
prayasdtta ( penance ) prescribed for various lapses. Vide 
Gautama X 7-8, XL 9-11, Ap. Dh. S. H. 5. 10. 13-16*, Vasistha 
19. 1-2, Visnu HI. 2-3, Narada ( prakirnaka, 5-7 and 33-34 ), 
Santiparva 77.33 and 57.15, Matsyapurana 215.63, Markandeya- 
purana 27.28 and 28.36 and H. Dh. vol. IT. p. 965. Therefore 
it may be said with truth ( as done by the Mahabharata ) that 
rajadharma was the highest goal of all the world, that it com- 
prehended within itself all rules of acura, vijavahura ( admini- 
stration of justice ) and pratjascUla ( penance ). It is on account 
of this all-pervading influence of government or royal power 
that the Mahabharata frequently emphasizes that the king is the 
maker of his age, that it is he who can usher a golden age or an 
age of strife and misery for the country®. The Sukranitisara ( I. 

3. tj# tmfg • ••• Rsjr rrsTtnij 

gwr: sjitot: ' W i fTii^<T^ 63. 25, 26, 29; 

TTsniWT ^ ^ ^ Irfrr 

it? urnnw #5nr! n 141. 9-10 ; 

TisiatJT; iTrnrDi*c ' 5 Tt^. 56. 3. 

4. STTT. II’ 5. 10. 13-16 <MM • TraT 

Vafy^^ldH I W I 

I 

5. 56IOT ^ TT^r TTSTT sfr ? wsnfl ht *irt+^r 

II TliN- 132. 16 and 5in% 69. 79 ; ^ ^ grrt ^ WTtW*r i 

^ 1 1 % . 91. 6 and 9 ; frs swT I 

M t ^ri i *<? l^ll ^1 1% . 56. 6; TTSIT U*l t Um T%^P»rTr[ I gJTrsif ^ !I 

Cfhr: 3 U rv". 1 . 60 . 
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59-60 ) remarks that one should learn from sastra what are good 
and evil actions, give up evil deeds and perform good ones and 
that the king is hence declared to be the cause of ( good or evil ) 
times according as he does good or evil acts. Sukra IV, 1. 60 states 
that the king is the prompter of his age. 

Though rajadharma was thus an integral part of dharma- 
sastra and was one of the most important subjects therein, yet 
apart from the works on dharmasastra separate treatises dealing 
with rajadharma alone came into existence in very early times. 
Santiparva (chap. 59) states that originally in the Krta age 
there was no king nor punishment, that then moha ( delusion ), 
greed and lust entered men, that in order to provide against 
the complete destruction of dharma, Brahma composed a work 
in one hundred thousand chapters on dharma, artha, kama and 
moksa ( verses 30 and 79 ) ; that part of this work on Niti ( science 
of government) W'as abridged by Sankara Visalaksa (verse 80, 
and so it was called Vaisalaksa) into 10000 chapters, that Indra 
studied it and reduced it to 5000 chapters ( and the work was 
called Bahudantaka, verse 83), that it was compressed into 
3000 chapters by Brhaspati ( and so was called Barhaspatya ) 
and that Kavya ( Usanas ) reduced the work to 1000 chapters. 
The Kamasutra (I. 5-8) contains a somewhat similar story that 
Prajapati composed a work in one hundred thousand chapters, 
that Manu abridged it as regards dharma, Brhaspati as regards 
o/f/io and Nandi abridged in 1000 chapters the science of erotics- 
Tire Santiparva (69) gives (verses 33-74) a summary of the 
contents of the work of Brahma on rajadharma which remarkab- 
ly agrees with the principal topics of the Kautillya. 

The Nitiprakasika ( I. 21-23 ) states that Brahma, Mahesvara, 
Skanda, Indra, Pracetasa Manu, Brhaspati, Sukra, Bharadvaja, 
Veda-Vyasa, GauraSiras were the expounders of Rajasastra, 
that Brahma composed a work on rajasastra in 100000 chapters, 
which was gradually reduced in size by each of the above- 
mentioned founders until Gaurasiras reduced it to 500 chapters 
and Vyasa to 300. The Sukranitisara ( I. 2-4 ) states that Brahma 
composed nitisastra in 100000 verses, which was subsequently 
abridged by Vasistha and others (including Sukra). 

It is interesting to note the names given to the science of 
government. The most appropriate word is ‘ rajasastra ’ and 
it is employed by the'Mahabharata, which speaks of Brhaspati 
Bharadvaja and others as ‘rajasastra-pranetarah’ (vide p. 2 above)' 
Tlie Nitiprakasika (1.21-32) also dubs the divine and human 
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writers on government ‘ rajasastranam pranetarah. ’ The same 
word is employed by such ancient classical v riters as Asvaghosa 
in his Buddhacarita ( 1. 46 ). ® The first verse in Prof. Edgerton’s 
reconstructed Pancatantra performs obeisance to Manu, Brhas- 
pati, Sukra, Parasara and his son and Canakya as the authors 
of nrpasastra (science of kingship). Another name is Dundaniii. 
The Santiparva (59. 78) explains why Dandanlti is so called 
viz. ‘this world is led (on to the right path) bydanda(the 
power of punishment, sanction) or this science carries (or sets 
forth) the rod of punishment; hence it is called dandaniti and 
it ( faces ) pervades the three worlds. ’ In SSntiparva 69. 76 it is 
stated that ‘Dandanlti controls the four varnas so as to lead 
them on to the performance of their duties and when it is 
employed by the ruler properly, it makes them desist from 
adharma. ’ ^ Santi 63. 28 identifies Dandanlti with rajadharmas. 
The Kautiliya (I. 4) explains ‘Danda is the means of the 
stability and welfare of Anvlksikl, Trayl (the three Vedas) 
and Varta; the rules that treat of danda are called dandanlti, 
which is a means of acquiring what has not been acquired, 
which safeguards what is acquired, which increases what is 
guarded and distributes (increased wealth) among the deserv- 
ing.® The Mahabharata says ( Santi 69. 102 ) that a wise ksatriya, 
putting dandanlti in front, should always desire to acquire what 
is till then unacquired and should guard what is acquired. * The 
Nitisara (11.15) says that duim (control or chastisement) is 
called danda, the king is called ‘ danda ’ because control is 
centered in him; that the nlti (rules) of danda is called danda- 
niti and nlti is so called because it leads (people).’ Santi (69. 104) 
says that dandanlti is the special concern of the ksatriya ( rajan ). 
It is said in the Vanaparva 150. 32 that without Dandanlti this 


11 1. 46. 

uu II 59. 78; I 

fS mvsaw h 5ni5(i. 69. 76. is in the dative and 

in the ablative. 


wimuf astnrtTOToTr i^tr ^ •• snhsiiw 1.4 (p. 9). 

9- ! i r^f: c vr i arsraiH ^ istiiu 3*9 ’h «ri^ 

<113% II ?rTf*a-. 69.102. 

10. ^ gvg si^hr^: i frw sfHir|v9*fninf9vrwft- 

far 9 ^»frr o n. 15 and 1. 157 (latter reading &c,) 
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whole world would break all bounds. Vide also Santi 15.29, 
63.28, 69.74 ff (eulogy of Dandanlti). Dandanlti is said to be 
the support of the world (Santi 121.24) and to have been 
produced by Devi Sarasvati ( Santi 122.25. ) 

Arthasastra has been a synonym for dandanlti. When the 
Ap. Dh. S. n. 5. 10. 16 requires the king to appoint as purohita a 
brahmana well-versed in dharma and artha, it is clear that 
Apastamba has in view dharmasastra and arthasastra. The 
Anusasanaparva says that Brhaspati and others composed artha- 
sastras ( 39.10-11 ). Dronaparva 6.1 speaks of a science of artha 
compo.sed by Manu {Manavl arihavidyu). Vide Jayaswal in 
‘ Manu and Yajnavalkya’ ( pp. 5, 7, 16, 25, 26, 41, 42, 50, 84, 
for Manu and Artha ). Santi (71. 14) states that a king whose sole 
concern is with arthasastra does not secure dharma and kama 
and that all the wealth of such a king vanishes in ( the pursuit 
of ) improper objects. Vide Santi 302. 109 which speaks of artha- 
sastra as resorted to by the best among kings. The RamSyana 
( n. 100. 14 I states that Sudhanva, Upadhyaya of Rama, was an 
adept in arthasastra. The arthasastra of Kautilya starts with 
the statement that it is the quintessence of all the arthasastras 
composed by former teachers in the whole world and at the end 
Kautilya states that that sSstra which is a means of acquiring 
and guarding the earth is arthasastra. 'This mentions two of 
the four objects of dandanlti stated in the Kautillya itself ( as 
shown in n. 8 above). Only two objects are mentioned by Kautilya 
( as in Santi 69. 102 ) since they are the first and principal ones 
to be gained by the practice of the science of government. It 
is not meant that there was, as regards the topics to be dealt 
with, any distinction between Dandanlti and Arthasastra. The 
four objects mentioned by Kautilya are always placed before 
the ksatriya by Manu ( VH 99-100 ), Santi 102. 57 and 140. 5 
Yaj. I. 317, Nitisara I. 18 ( while I. 8 mentions only two purpose, = 
of rajavidya ). At the end (XV. 1) Kautilya states ‘ artha is the 
sustenance of human beings, that is, the earth peopled by men 
That sastra which is a means of acquiring and guarding that 
earth is arthasastra. ’ Men derive their sustenance from the 
earth and all wealth also arises from the earth. Mr. Jayaswal 
( Hindu Polity p. 5 ) is not right when he translates ‘ Artha is 
human population. ’ Vide U. GhoshaTs ‘ Hindu Political 
Theories ’ p. 74 n and p. 76 for the various interpretations of this 
passage by Jayaswal and others. Authors a few centuries later 
than both the MahSbharata and the Kautillya treat the two as 
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identical. Dandin in his Dasakumaracarita ( Vm. ) expressly 
says that Visnugupta composed his work on dapdaniti for the 
Maurya king in 6000 slokas, though the Kautiliya states at the 
very beginning that the work is an arthasastra. Dandin in the 
same context refers to ‘ Arthasastras as helping to polish the 
intellect ’ and speaks of some of the predecessors mentioned by 
Kautilya as writers on the sa.stra ( viz. the Arthasastra )." The 
Amarakosa treats the two as identical. ** Medhatithi on Manu 
Vn. 43 holds that the word ‘ Dandaniti ’ therein refers to the 
works of Canakya and others. The Mitaksara or. Yaj. I. 313 
paraphrases dapdaniti by arthasastra and on Yaj. I. 311 explains 
dapdaniti as the lore useful in the acquisition and guarding of 
wealth ( only the two objects mentioned by Kautilya in connec- 
tion with arthasastra ). According to the Sukranitisara ( IV. 3.56 ) 
‘ that is said to be arthasastra in which instruction about the 
conduct of kings and the like is given without coming ir. 
conflict with Sruti and Smrti and in which the acquisition of 
wealth with great skill is taught ’. 

The words arthasastra and dapdaniti are applied to the 
science of government from two different points of view. Artha 
is defined in the Kamasutra (1. 30) as ‘education, lands, gold, 
cattle, corn, domestic utensils and friends and the augmenting 
of what is acquired ’( vide H. Dh. Vol. II part I. p. 9 note 22 )• 
Therefore when wealth and prosperity of all kinds is the spring 
and motive of giving a name the science treating of these is 
called arthasastra and when the government of the people and 
the punishment of offenders are the main ideas the same is 
called dandaniti. Though works like Kautilya’s Arthasastra 
place a high value on dharma they are principally concerned 
with the treatment of central and local government, taxation, 
the employment of sama and other upayas, with alliances and 
wars, appointment of officers and punishment. Therefore Artha- 
sastra is mainly what is called drstartha smrti, as stated by the 
Bhavisyapurana (quoted by Apararka p. 626, the Smrticandrika 
p. 24, vyavahara and Vlramitrodaya, paribhasa p. 19 ). Medha- 
tithi on Manu VIL 1 explains that dharma in that verse means 


11. i f 

¥rf wcimi I 

I VIII. pp, 131 and 133 (B.S. Series edition). 

12. i (5rs?ri%^)- «nx- 

derives ‘ ^ ^»nn m iP'S'' 
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‘duties’ ( dharmasabdah kartavyatavacanah ), that the duties uf 
the king ave either drstartha ( i. e. the effects of which are 
worldly and visible) such as the employment of six aitrias 
(sandhi, vigraha &c.) or adrstartha (that have no visible effect 
but have a spiritual result) such as Agnihotra; here (in chap. 
VII-IX of Manu) the remarks relate principally to drstartha 
matters since it is well-known that the word rUjadlHirmn is appli- 
cable to such matters ( the six gunas &c.) only.'^ Medhatithi 
here declares that the rules of rajaniti are nut based on the 
canonical books of dharmasastra but principally on the ex- 
perience of worldly affairs. 

Another name for the science of government is Nitisastra 
or Rajanltisastra. Santi'* 59. 74 says that in the nitisastra are 
set forth all those means whereby people are prevented from 
forsaking the right path. The Nitisara of Kamandaka'* (I. b) 
does obeisance to Visnugupta who extracted the nectar of Nlti- 
Sastra from the vast ocean of ArthaSastra (works). The l^afica- 
tantra p. 2 holds that Arthasastra and Nitisastra are synony- 
mous. The MitaksarS on Yaj. H. 21 remarks that the arthasastra 
referred to by Yaj. is rajanltisastra that is part and parcel of 
dharmasastra. The word ‘rajaniti’ occurs in Raghuvaihsa 17.68. 
Vide Bhagavadgita X. 38, Asramavasikaparva 6.5, Manu VII. 
177, Santi 111. 73, 138,39, 43 and 196,268.9 and Anusasana 163.7 
for Nitisastra meaning Arthasastra or Rajaniti and Drona 152.29 
and Santi 37.9 for the word rajaniti. Another noteworthy word 
is ‘naya’ which means ‘line of policy’ and is employed by 
the Arthasastra ( I. 2 ) when it says ‘ naya and anaya ( bad policy ) 
are treated of in Dandanlti’. It is also used in several classical 
works, such as the Kiratarjunlya ( II. 3, 12, 54, XIJl. 17 ). 

The relation of arthasastra to dharmasastra has now 
to be understood. As stated above rajadharma is a verv 
important .subject of dharma-sastra. Arthasastra which is 
principally concerned with the rights, privileges and res- 
ponsibilities of the ruler is therefoi-e properly speaking a 
part of dharmasastra. As shown above it is supposed to have 

onsrgVll.l. ^ ^ 

14. 5T I „ 

9rn>jT. 59. 74. 

15. I tl 
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like dharmasastra a divine source. But works on arthasastra 
enter into great details about the government of a country in all 
its aspects, while dharmasastra works generally deal only with 
a few salient features of rajasastra. Just as the Kamasutra 
( I. 2, 14 ) states that dharma is the highest goal and kama is 
the lowest of the three purusarthas ( vide H. Dh. vol. n part 1 
p. 9 ), so Arthasastra also sets the highest value on dharma. 
The Kautillya states ( III. 1. at end )'* ‘ In any matter where 
there is a conflict between dharmasastra and practices or between 
dharmasastra and any secular transaction, ( the king ) should 
decide that matter by relying on dharma. If sastra comes in 
conflict with any rational and equitable rule then the latter 
shall be the deciding factor and the ( strict ) letter of the text 
will be nowhere But Kautilya and other writers on artha- 
sastra lay the greatest emphasis on artha. In the eager 
and relentless pursuit of worldly prosperity means may be 
recommended or follow^ed which may cozne in conflict with the 
strictly ethical standpoint of the dictates of dharmasastra. In 
such cases of conflict dharmasastra w’orks lay down ( e. g. Ap. 
Dh. L9. 24. 23, Yaj. II. 21, Narada, vyavaharamatrka chap. I. 39 ) 
that dharmasastra rules are to be preferred to the dictates of 
arthasastra. Visvarupa ( on Yaj. 11. 21 ) states that according 
to some predecessors of his the conflict between the dictates of 
dharmasastra and arthasastra is illustrated as follows. Manu 
V ITT 351 ( which is the same as Visnu-dharmasutra V. 190 
and Matsyapurana 227. 116-117 ) when dealing with vyavahara 
( a subject that pre-eminently belongs to arthasastra ) provides 
that in killing an atatdijin, no fault attaches to the killer ; while 
Manu XI. 89 in the chapter on prayascittas ( which is pre- 
eminently a topic of dharmasastra ) states that no penance is 
prescribed ( i. e. there is no prayascitta for removing the guilt ) 
when a person of set purpose kills a brahmana. The result is 
that the latter rule prevails and sin is incurred by killing a 
brahmana even if the latter be an atatayin ( though there may 
be no punishment by the king). Visvarupa does not accept 


16. 5rr# ^ qworm 

II 5nw firviffqira uHpq’ivsi i irafi ft 

li ^Qg pr Hi- 1* P- 150. Prof. K.V. Rangaswami Aiyangar gives two in- 
consistent translations of these verses at pp. 54, 170 of his ‘Ancient Indian 
Polity’ (1935). mf%s m 
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this illustration. The Mitaksara also refers to this example, 
disapproves of it and gives its own example. The Arthasastra 
declares that a king should endeavour to secure friends, since 
the acquisition of friends is superior to the acquisition of gold 
and land ( as is laid down in Yaj. L 352 ). The rule of dharma- 
festra is that a king has to dispense justice, being free from 
anger and avarice and in accordance with dharmasastra. There- 
fore when a suit comes before a king he must decide it according 
to law, even though he may lose the friendship of a person if his 
decision goes against the latter. The Vlramitrodaya follows the 
Mitaksara. Dharmasastra went by the name of smrti (Manu 11. 10), 
while arthasastra was treated as an Upaveda. The Visnupurapa 
HL 6. 28, Vayu 61. 79 and Brahmanda 35. 88-89 mention the 
four Upavedas viz. Ayurveda, Dhanurveda, Gandharvaveda and 
Arthasastra as affiliated to the four Vedas respectively viz, 
Rgrveda, Yajurveda, Samaveda and Atharvaveda. Kautilya 
( L 5 ) states tuat the king should listen to the recital of itifuisa 
in the latter part of the day and includes both dharmasastra 
and arthasastra under itihasa’* and requires the minister know- 
ing arthasastra to advise the king ( with examples and precepts 
derived ) from itihasa and purana. 

Though Arthasastra is in theory for keeping to the path of 
dharma, one cannot blink one’s eyes to the fact that the Maha- 
bharata and the Kautiliya both support in several places the 
adoption of means entirely divorced from all rules of fair deal- 
ing and morality. In Adiparva 140 we have a discourse by 
EAnika said to have been a mantrin of Dhrtarastra and a pro- 
found student of Rajasastra, which is almost on the same lines 
as Santiparva chap. 140 where Bhisma sets out what lines of 
policy ( niti ) should be followed by the ruler in adversity and 
how he should give up all thoughts of kindliness in such straits. 
He is supposed to give the rabstance of the dialogue between 
the sage Bharadvaja and Satruntapa, king of Sauvira. The 
whole chapter is full of Machiavellian advice. A few speci- 
mens may be set out here. One should be very courteous in 
speech, but like a razor at heart ( verse 13 ) ; one desirous of 
prosperity may fold one’s hands, may take an oath, may use 

17. w wv; 1 aroVrei ^ ^ 

hi; h III. 6. 28 quoted by P. 6. 
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sweet words, place his head on another’s feet and even shed 
tears, one may carry on one’s shoulders one’s enemy till one 
accomplishes one’s object and when a fit opportunity arises 
should break him like an earthen pot on a stone ( 17-18 ) ; the 
king should raise hopes promising their fulfilment at a distant 
day, but should put obstacles in the fulfilment of the hopes 
raised in others (32) ; when one is reduced to a wretched state 
one may extricate oneself from it by any act whatever 
whether gentle or horrible and practise dharma after one 
becomes able to do so (38) ; one should inspire confidence in 
one’s enemy by some means which appear to be true ( to the 
enemy ), but one should strike him down at the right moment 
when he takes a wrong step (44) ; whoever causes obstacles to 
the purpose of the king, whether son or brother or father or 
friend, should be killed by the king who desires to prosper (47) "> 
without cutting the vitals of others, without committing horrible 
deeds and without killing indiscriminately as the fisherman in 
the case of fish one does not secure high prosperity (50) ; when 
about to strike one should utter sw'eet words and even after 
striking one should use honeyed words ; even after severing 
another’s head with a sword one should lament and shed 
tears (54) ; if some remainder is left in the case of a debt or fire 
or enemies, there is a tendency to grow and so no remainder 
should be left of these (58). It is to be noted that this chapter 
deals specially with what should be done in difficulties and can- 
not be supposed to be the real teaching of the Mahabharata 
which is generally in line with the higher code of dharma- 
sastra. It embodied probably the w’ords of earlier arthasastra 
writers like Bharadvaja. After hearing this discourse on 
calculated cruelty and deceit Yudhisthira stood aghast and 
frankly told Bhisma that the course of conduct outlined by him 
did not differ from that of robbers and that he felt bewildered 
and would not exert himself in the way pointed out. In chap. 142 
Bhisma replies to this by saying that he did not base his dis- 
course merely on the sacred texts, but also on reason and the 
essence was distilled by wise men, that the considered rule of 
conduct for the king is twofold, viz. straightforward and crooked, 
that one should not ordinarily employ the crooked course of 
conduct, but should employ it as against an enemy who employs 
a crooked policy and effectively meet him by such i)olicy. He 
further says that rajadharma cannot be based on a single 
source ( v. 7 ) and that policies are to be pursued not merely 
by reliance on the sacred codes of law but on reason as well 
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( V. 17 ) and that Indra himself has declared this rule which 
he derived from Brhaspati. In Santi-parva a weak king is 
advised to harass a very powerful ruler’s state by sword, fire 
and poison. In chap. 130 it is stated that the preservation 
of the state is the paramount consideration and that a 
king whose treasury is depleted and who is therefore in diffi- 
culties may replenish his treasury even by harassing his 
subjects { except tapasas and learned brahmanas ). In chap. 138 
it is said that self-interest makes friends or foes and that 
avisvasa ( putting trust in no one ) is the grand line of policy 
for kings. So it is clear that the Mahabharata was prepared to 
give up in certain circumstances the strict rules of dharmasastra 
for kings and to allow them to pursue devious modes f)f action 
that were far from moral i. e. it tries to effect a synthesis of 
dharmasastra and arthasastra. 

The Kautillya also discloses how arthasastra writers did 
not shrink from giving advice which, to say the least, was 
most cruel, selfish and immoral. For example, in the section 
called ‘ guarding the prince ’ ( Kaut. I. 17 ) the views of several 
teachers are set out. Bharadvaja says that princes are of the 
nature of crabs eating up their parent ; so it is better to finish 
them in secret when they have no love for their father. 
Visalaksa abhorred this advice as cruel, as unsanctioned murder 
and as destructive of the seed of ksatriyas and recommended 
that it was better to keep them confined in a single spot. 
Vatavyadhi recommended that princes should be made addicted 
to sensual excesses. Kaut. disapproves of this nr, living death 
( for the princes ), recommends proper care before conception and 
after birth and instruction in dharma. In Kaut. V. 6 Bharadvaja 
is quoted as saying that when the king is on his death-bed, the 
minister may set up the kinsmen of the king and the principal 
princes against one another, that whoever attacks should be 
killed by inciting the people against him, or having secretly 
punished the kinsmen and chief princes and brought them 
under control, the minister should himself take possession of 
the kingdom. Kautilya does not approve of this. But even he 
advises ( XTV Aupanisadika ) the employment of poison, herbs 
and incantations against those who are irreligious or wicked 
In 1. 18 even Kaut. does not shrink from advising that secret 
emissaries ( of the reigning king ) may kill an abandoned prince 
with weapons and poison and in V. 1 Kaut. remarks that, when 
a king cannot openly put down the principal courtiers or chiefs 
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who are dangerous to the kingdom, he may inflict punishment 
on them in secret or may induce the brother of the officer to be 
punished to attack the latter by promising to give him the posit- 
ion and wealth of the officer and then destroy that attacker with 
weapons or poison saying that he was guilty of fratricide. In 
V. 2 for replenishing a depleted treasury Kautilya coolly asks 
the king to deprive the temples in the kingdom of their wealth 
through the superintendent of religious endowments. 

Sanskrit literature on rajadharma is very extensive. Apart 
from the meagre materials contained in such ancient dharma- 
sutras as that of Apastamba, the following works deserve close 
study and have been utilized in this section ; the Mahabharata 
(Vanaparva 150, Sabha 5, Udyoga 33-34, Santi 1-130, Asrama- 
vasika 5-7), the Ramayana (Ayodhya, chap. 15, 67, 100; Yuddha 
17-18, 63), Manusmrti Vn-IX, Arthasastra of Kautilya ( which is 
the leading work on rajadharma), Yaj. I. 304-367, Vrddha-Harita- 
smrti chap. Vn. verses 188-271, Brhat-Parasara chap. X.pp. 277-285, 
Visnudharmasutra HI, the Nitisara of Kamandaka, Agnipurana 
chap. 218-242, Garudapurana 108-115, Matsya 215-243, Visnu- 
dharmottara n, MSrkandeya 24, Kalika 87, the Nitiprakasika 
attributed to Vaisampayana ( ed. by Oppert), Sukranitisara ( ed. 
by Jivananda, 1890), the Abhilasitarthacintamani or Manasollasa 
( first four virhsatis ) of Somesvara, Yukti-kalpataru of Bhoja. 
Nitivakyamrta of Somadeva ( 959 A. D. ), Barhaspatyasutra ( ed. 
by Dr. F.W. Thomas), the Rajanitikanda of the Krtyakalpataru of 
Laksmldhara ( edited from a single ms. by Jagadish Lai Shastri 
at Lahore, 1942 ), Rajaniti-ratnakara of Capdesvara, Rajaniti- 
prakasa of Mitramisra. Nitimayukha of Nilakantha, Raja- 
dharmakaustubha of Anantadeva, Budhabhusana of Prince 
Sambhaji (between A. D. 1675-1680, ed. by Prof. H.D. Velankar), 
Dandaniti of Kesavapandita (edited by V. S. Bendrey, Poona, 1943) 
In recent times there is a deluge of works mostly inspired by the 
publication of the Kautillya dealing with ancient and medieval 
Indian polity in its various branches. The most important of these 
and a few other works independent of Kautilya are mentioned 
in the note below. 


19. Some parts of the Santiparva may be later than Kamandaka's work, 
since Santi { 123. 11-12) refers to the dialogue of Kamandaka and Ahgaristha 
king of Ahga. But it need hardly be said that it is not absolutely^ necessary 
to hold that the extant Nitisara of Kamandaka is referred to by Kntiparva. 
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It would be impossible to go into all details about Govern- 
ment and Politics within the space at my disposal. What is 


( Continued from last page ) 

The reference may be only to a legend. The modern works referred to above 
are: — ‘ Some Aspects of Ancient Indian Polity ' (1935) and ' Rajadharma ' 
(1941) by Rao Bahadur K. V. Rangaswami Aiyangar ; ‘ The Nature and 
grounds of political obligation in the Hindu state ’ by J. J. Anjaria (1935) : 
■ Development of Hindu polity and Political Theories ' ( Calcutta, 1929 ) by 
N. C. Bandopadhyaya; " Public Administration in Ancient India ” (1916) 
by Dr. P. N. Bannerjea ; ‘ Some Aspects of ancient Hindu Polity ’ (1921) 
by Prof. D. R. Bhandarkar ; ' The theory of Government in Ancient India 
(1927) and ‘ The State in Ancient India ’ (1928) by Dr. Beni Prasad ; 
• Buddhist India ' (1903) by Rhys Davids : ‘ Hindu Administrative Institu- 
tions ' (Madras, 1929 ) and ‘ Manryan Polity ' ( Madras, 1932 ) by Prof. V. R. 
Ramchandra Dikshitar ; ‘History of Hindu Political Theories’ (2nd ed. 
Calcutta, 1927) by U. Ghoshal ; Prof. E. W. Hopkins' ‘Position of the 
Ruling Caste in Ancient India ’ in Journal of the American Oriental Society, 
vol. XIII. pp. 57-372: 'Hindu Polity’ ( 1924 ) by K. P. Jayaswal : 
' Administration and Social Life under the Pallavas ’ (1938) by Dr. C. 
Minakshi ; ‘ Studies in Ancient Hindu Polity ’ ( vol. 1, 1914 ), * Inter-state 
Relations in Ancient India’ (London, 1920), 'Aspects of Ancient Indian 
Polity’ (Oxford, 1921), 'Studies in Indian History and Culture’ (1925) by 
Dr. Narendranath Law; ‘ Corporate Life in Ancient India ’ ( Calcutta, 1919 ) 
by Dr. R. C. Majmudar ; ‘ Local Government in Ancient India ’ (1919) by 
Dr. Radhakumud Mukerjee: ‘Study in the Economic condition of Ancient 
India’ by Dr. Fran Nath; ‘Positive Background of Hindu Sociology’ 
(Allahabad, 1914) and ‘The Political Institutions and Theories of the 
Hindus' (1922) by Prof. Benoy Kumar Sarkar ; ‘ Sovereignty in Ancient 
Hindu Polity ’ by Dr. H. N. Sinha (London, 1938) ; ’ International Law in 
Ancient India ’ by Prof. S. V. Visvanathan. I have to make general 
acknowledgments to these works for much useful information, particularly to 
those of K. P. Jayaswal and N. N. Law. For a list of Mss. on Polity or its 
sub-topics, vide N. N. Law’s articles in Modern Review for October 1917 to 
January 1918 and March and June 1918 and for a list of available Mss. and 
printed works on ‘ Varta ’ { economics) vide the .same writer’s ' Studies in 
Indian History and Culture’ pp. 384 £f. In my treatment of rayadAar>na I 
have generally restricted myself to data derived from Sanskrit works on 
dharma^stra and arthasastra and have rarely ventured into works in Pali. 
Similarly it has to be borne in mind that the works referred to cover a 
period of several centuries and further that India is not one country but a 
continent of which northern India formed one more or less homogeneous 
unit, while the Deccan formed another and South India formed a third unit 
The institutions of these, particularly of the last of the three, differ in many 
particulars from those of the other two. But the authentic data furnished by 
Sooth India are later by centuries than those supplied by the north and 
besides are comparatively meagre. Therefore in this work one has to 
confine oneself principally to Sanskrit works composed in North India or 
the Deccan. 
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proposed is to indicate and dilate upon only the fundamental 
ideas and principles of the several matters falling under raja- 
dharma. Nor is it possible to enter here into formal and lengthy 
refutations of the several views propounded by Western and 
Indian writers about the forms and functions of Government 
and the state of society in ancient India. Most of the modern 
works referred to in note 19 above are more or less based on the 
same material in Sanskrit and Pali, but the emotional or subjec- 
tive element is different in each case. Some western writers 
have without very solid foundations indulged in a facile and 
sweeping generalization that the great Empires of antiquity 
such as those of the Assyrians, the Babylonians, the Medians 
and Persians and the Indians were mainly tax-gathering insti- 
tutions ( vide Sir Henry Maine’s ‘ Early History of Institutions ’ 
1875, pp. 384 and 390 ; and Prof. Rangaswami Aiyangar’s 
‘ Ancient Indian Polity ’ 1935, pp. 5 — 6 and pp. 66-69 ( where 
passages from T. H. Green and others are cited ) ; while some 
Indian writers vehemently assert that the Government in An- 
cient India was always some form of limited monarchy. Both 
characterisations are in my opinion misleading. An endeavour 
will be made to present from the original texts as true a picture 
of the polity of ancient and medieval India as it is possible for 
me to do. It will do no good to label the ancient institutions of 
India with concepts and terms current in the West during the last 
one hundred and fifty years or ,so. Even in the West true democra- 
cies or real democratic governments did not exist and the masses 
in no country had elective popular assemblies or councils before 
the last quarter of the 18th century. Such assemblies do not 
exist even now in several countries of Europe. Even in the 
ancient Greek city states the number of slaves who had no voice 
in the government was several times as large as the free citizens 
and those states were no democracies at all in the strict sense.'®* 
Indian polity has a recorded history of over two thousand years 
from at least the 4th century B. C. Its growth was gradual but 
its aims and ideals and its main elements have been the same 
throughout the centuries. India need not feel ashamed or fear 


19a. Berolzheimer in ‘ the World's Legal Philosophies ’ (tr. by Jastrow, 
New York, 1929) p. 62 remarks ‘Plato approved of slavery unreservedly, 
finding it a necessary condition for the maintenance of the proper status of 
the citizen. ... Thus in the maritime and industrial states there was a large 
slave class; in Corinth, 460000; Aegina, 470000; in Attica (according to 
the census of 309 B, C. ) 400000 



16 History of Dharmaiastra I VoL 

a comparison of its ideals and theories of State with the ideals 
and theories of western countries in ancient and medieval times. 
If western countries could boast of so-called republics and city 
states in ancient Greece and Rome, India also had several re- 
publics in ancient times. The ancient Hindus made their own 
contributions to political thought, though unfortunately Western 
scholars of the 19th century like Max Muller, Weber and Roth 
were concerned most with the Vedic and allied literature and 
either did not know or ignored the vast literature on politics 
contained in Sanskrit and Pali works. Vide ‘Some Aspects of 
ancient Hindu Polity ’ by Prof. D. R. Bhandarkar ( 1929 ) pp, 3-3 
for views of Max Muller and others and criticism thereof, 
also Dr. Beni Prasad’s ‘Theory of Government &c.’ p. 1, U, 
Ghoshal ‘ History of Hindu Political Theories’ pp. 3-4. 



CHAPTER II. 


SEVEN ANGAS OF KAJYA 

According to almost all of our authorities a state (rajya) is 
constituted by seven elements*® viz, ( ruler or sovereign ), 

amatya (minister), /awapafia or ra^tra (the territory of the State 
and its people), durga ( fortified city or capital), kosa ( accumula- 
ted wealth in the ruler’s treasury ), danda ( army ), mitra ( friends 
or allies). These seven are called a%as or ijjra/crfis. The word 
prakrti in works on politics is also used for the constituents of a 
circle of states ( of a mandala ). Vide Manu VII. 156 and Kau- 
tilya ( VI.2 ). The word also means ministers as in Sukranitisara 
II. 70-73 and ‘subjects’ in Kharavela’s Inscription (E. I. vol. 20 
p.79 1. 4), Narada (praklrnaka 5), Raghuvarhsa VIII, 18. The 
order in which these are arranged and their names vary a 
good deal. The quotations given below will indicate how the 
order differs. The sequence is important for the reason that 
some of our authorities expressly state that when calamities be- 
fall or deterioration sets in each of the seven elements, those 
that befall each preceding one are more serious for the State 
than those of each succeeding one ( Kautilya Vin. 1, Manu IX. 

^ 295 ). VoT Janapada sometimes the word jam or rastra is used, for 
‘ danda ’ the word ‘ bala ’ and the word ‘ pura ’ for ‘ durga ’. The 
Asramavasiparva ( 5.8 ) speaks of eight ahgas of rajya. Accord- 
ing to Sumantu quoted by the Sarasvatlvilasa ( p. 46 ) dandb. 
means “ punishment bodily or monetary ” and ‘ army ’ is included 
under ‘kosa’. Sumantu says that th esvamin has to be preserved 
by himself, the ministers by showing them proper respect, the 
people by keeping them contented, the fortified capital by abun- 
dance of wealth and grain, the kosa by proper expenditure, danda 

20. vi. i, p. 257; 
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by following one’s dharma, friends by truthfulness. The autho- 
rities are agreed that the ruler is the most important or the first 
of the seven. Kautilya puts the matter very forcibly and realis- 
tically when he states that the briefest exposition of the elements 
of rajya is to say that the king is the State This is really not 
the same doctrine as that emphasized by Louis XIV of France 
when he said ‘ L'Etat c’eat moi ’. Kautilya makes his position clear 
( in Vlii. 1 ) by saying that it is the king who appoints ministers 
and servants and superintendents, who takes measures of relief 
against calamities befalling the other prakrtis and measures of 
prosperity, that it is he who appoints other ministers when those 
already appointed are under calamities, that if the ruler is pros- 
perous he transmits prosperity to his prakrtis, that the prakrtis 
bear that character which the king has and that hence the ruler 
occupies the position of a permanent, never-exhausted centre of 
power. The Sukranltisara 11.4 remarks that if the king begins 
to act at his sweet will, it leads to calamities, to loss of ministers 
and of the kingdom. The Sukranltisara (1.61-62) compares 
the seven ahgas of rajya to the organs of the body viz., the king 
is the head, the ministers are the eyes, ally the ear, treasury the 
mouth, the army the mind, capital and rastra are hands and feet. 
It is emphasized by Kam. (rV.1-2) that each of the seven elements 
is complementary to the others, that if the state is defective 
even in one out of the seven elements it does not pull well, 
the! Santiparva it is stated that it is not possible to say 
categorically that any one of the seven excels the others in merit, 
but that at different times a different element assumes importance 
over others, since that particular element is in the particular 
circumstances capable of accomplishing the purpose in hand. 
This shows that Manu and the Mahabharata held that there was 
an organic unity in the several elements of rajya. All must 
work harmoniously towards one ideal or end. Manu (IX. 
296-297 ) says this by means of a simile ‘ Just as among the 
three staves tied together ( by a rope of cow’s hair ) used by a 
sannyZisin no particular staff is superior ( to the others ), so among 
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the seven elements of the state no particular one can be said 
to excel the others, since each of them has a particular excellence 
of its own ; a particular element is pre-eminent in some 
particular matter and therefore the superiority of one to the 
others when expressed ( as e. g. in Manu IX. 295 ) is to be 
confined to that matter alone.’ Manu here emphasizes the 
harmonious working or unity of the seven elements though 
they are diverse in their individual characters. The analysis 
of the elements and nature of the State led ancient Indian 
writers to hold that a mere conglomeration of people did not by 
itself constitute a State, but that for a State there must be 
people who live within certain definite geographical limits 
( rastra ), they must be bound by the bond to render allegiance to a 
ruler ( svami ), have a certain system of government ( amatya ), 
must have a regulated economic system, a force for defence and 
international relationships. That is, the most essential 
elements of a state are (1) a sovereign, (2) a system of govern- 
ment, (3) a definite territory and (4) a population of some size. 
These four were known even to the most ancient sutras. Vide 
Gaut. XL 1 (raja), Ap. 11. 6. 25. 10 (amatya), Ap. H. 10. 25. 11, 
n. 10. 26. 4 (visaya, nagara, grama), Gaut XI. 5-8 (prajS). 

These seven elements will now be dealt with one after 
another. 

It should be noted that neither Kautilya nor Kamandaka 
defines rajya. Etymologically it means the ‘ karma ’ or ‘ bhava ’ 
( activity or state of a king ) ’, being derived from ‘ rajan ’ with 
the aflBx ‘ ya ’ ( syan or ‘ yak ’, acc. to Panini V. 1. 124 and 128 ). 
This is the etymological meaning. But ‘ rajya ’ is employed in 
the sense of ‘ kingdom ’ in popular parlance and also in the 
smrtis and works on polity as in Manu VII. Ill, Kam. 
XTTT 81-82. But when it is said that ‘ rajya ’ has seven elements 
then ‘ ra]ya ’ has a very wide meaning and stands for the king, 
the ministers, the country and its people and the economic and 
military resources and in such a case it is proper to translate 
the word as ‘ the State ’ ( as including both the Government and 
the governed ). In some cases ‘ rajya ’ should be rendered as 
‘ government ’ which includes only the king and his ministers 
and conveys also in modern times the agency or machinery 
through which the will of the State is formulated, realized or 
carried out ; vide Manasollasa 11. 8, verses 688, 689, 691 The 
Nitivakyamrta ( p. 43) says “rajya means the activity of the 
ruler that would be appropriate to protecting the earth 
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Medhatithi on Manu VUI. 1 remarks that rajya means ‘ a 
prosperous people’. In XIII. 4 Kautilya states {na hyajano 
janapado rajyam janapadam vd bhamtiti Kautilyah ) it as his 
opinion that a territory without any inhabitants cannot become 
a rajya ( a kingdom ) or a janapada ( as one of the seven 
elements). Sahara on Jai. II. 3. 3 has a discourse on the deri- 
vation of rajya. 

Prof. Bhandarkar in ‘Some Aspects of Ancient Indian Polity’ 
( pp. 66-89 ), Jayaswal in ‘ Hindu Polity ’ part II p. 9, Prof. B. K. 
Sarkar in ‘ Positive Background of Hindu Sociology ’ Book II 
pp. 34-39 and others maintain that this ancient analysis of 
rajya into seven elements shows that the idea of the State as 
an organism, that is, the organic theory of the State was known 
to Hindu thinkers and that this doctrine of saptuhga rajya*''^ 
satisfies the definition of the State given by Bluntschli and 
others. On the other hand Mr. Anjaria in chapter IV of his 
‘ Nature and grounds of political obligation in the Hindu state ’ 
after pointing out how there are different versions of the 
organic theory of the state denies vehemently that the Hindu 
theory can be called a proper organic theory of the State, 
particularly because the Hindu thinkers did not regard the 
State as a moral organism, because they attached a permanent 
stigma of inferiority to large sections of the community on the 
bare ground of birth and that the Hindu conceptions did not 
harmonize the authority of the State and the liberty of the 
individual. It would be far beyond the scope of the present 
work to enter into any discussion of this problem. All that 
may be said is that Mr. Anjaria tilts the balance to the other 
side too much. The faults he points out in the Hindu theory 
and practice beset almost all theories of the State almost in all 
countries. Even in the times of Plato and Aristotle huge popula- 
tions of slaves had no voice in the affairs of the state. Up to the 
19th century true democracies never existed even in Europe. 

The Ruler — The necessity of a ruler is forcibly emphasized 
i in several works. The Ait. Br. I. 14 says that the gods thought 
they were worsted because they had no king, that therefore they 
elected one by.’ consent. This shows that military necessities 


21a. Korkunov in ‘ General Theory of Law’ (tr. by W. G, Hastings 
New York. 1922) says ’Bluntschli' assimilates government to the head as it 
is the head of the State, the ministry of the interior to the ears, and that of 
foreign affairs to the nose ’ (p. 274). 
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led to kingship. Manu Vn. 3 ( =^kranitisara I. 71 ) says ‘ the 
Creator created the king for the protection of all this world 
when everything ran through fear hither and thither, as there 
was then no ruler in the world It goes on to say that the 
Creator proceeded to create Danda ( the power of punishment ) 
for the sake of the king and that if the king does not sedulously 
employ danda for punishing those that deserve it, the strong 
would torment the weak as fish are fried on a pike or as in 
water fish devour each other ( Manu Vn. 14 and 20, the last also 
showing a variant ‘ jale ’ for ‘ sule ’ ). This idea of matsyanyaya 
i the maxim of the larger fish devouring the smaller ones or the 
strong despoiling the weak ) is frequently dwelt upon by 
Kautilya, the Mahabharata and other works. It can be traced 
back to the Satapatha-brahmana XI. 1. 6. 24 ‘ whenever there is 
drought, then the stronger seizes upon the weaker, for the 
waters are the law ’, which appears to mean that when there is 
no rain, the reign of law comes to an end and matsyanyaya 
begins to operate. Kautilya says ‘ if danda be not employed, 
it gives rise to the condition of matsyanyaya, since in the 
absence of a chastiser the strong devour the weak ’ and ‘ the 
people overwhelmed by the operation of matsyanyaya made 
Manu Vaivasvata their king. ’ ** That in the absence of a king 
( arajaka ) or when there is no fear of punishment, the condi- 
tion of niatsyanyaya follows is declared by several works such as 
the Kamayana 11. chap. 67, Santiparva 15. 30 and 67. 16, 
Kamandaka II. 40, Matsyapurana 225. 9, Manasollasa II. 20 
verse 1295. Numerous works contain eulogies of danda. The 
king is called dandadhara in many works e. g. in Santiparva 67. 16 
and Kam. I. 1. Gautama XL 28 says that the word danda is 
derived by the wise from the root ‘ dam ’ ( to control ), that he 
( the king ) should control by means of danda those who observe 
no restraint and ( XI. 31 ) that the instructions of the teacher 
and the power of punishment (wielded by the king) guard those who 
violate the rules of varnas and asramas. The Matsyapurana ** 
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225. 17, Agnipurana 226. 16 and Santiparva 15. 8 state that danda 
is so called because it suppresses those that are not restrained 
( from the root ‘ dam ’ ) and punishes those that are imprudent 
or ungentlemanlike ( from the root ‘ dand ’ ). Danda is raised to 
the position of a divinity by Manu ** VII. 25 ( = Visnudharfna. 
sutra m. 95 = Matsya 225. 8 ), Yaj. I. 354, Santi 121. 15. Danda 
rules over all people, it protects all of them, danda is awake 
even when ( the guardians of law ) have gone to sleep, the wise 
regard danda as dharma ( Manu VII. 18 = Santi 15. 2 = Matsya 
225. 14-15 ). The whole world is under the heel of danda, for 
it is difficult to find a man who is pure by nature ( Manu 
Vn. 22 = Santi 15. 34). The conception of danda is therefore 
tbiH that the State’s will and coercive power keep the indivi- 
dual and nation within the bounds of dharma, punish for 
breaches and effect the good of the whole. The gods, danams^ 
gandharvas, the raksasas and reptiles — these also tend to 
bring about enjoyment for men because they are pressed down 
by danda ( Manu VII. 23 ). *® The Bhagavadgita (X. 38 ) 
identifies danda with the divine Krsna ‘I am danda ii^ the 
hands of those who control others, I am nlti ( i. e. rajamlti^'for 
the conquerors ’. For the detailed effects and long eulogies of 
danda, vide Manu VII. 14-31, Matsya 225. 4-17, Kamandaka 
n. 38-44. These eulogies of danda presuppose the theory that 
people obey law and the dictates of the sastra through the fear 
of force or punishment. Danda should be neither too severe nor 
too mild, but should be appropriate to the fault committed 
( Kaut. I. 4, Kamandaka II. 37, Manu Vn. 16, Santi 15. iff 
Santi 56. 21, 103. 34). Santi 57. 41 advises that one should first 
secure a king, then wife and then wealth, for in the absence of 
the ruler there would be no wife nor private property. This 
shows that the institutions of family and private property and 
the protection of the weak are bound up with the existence of a 
ruler. Katyayana ( in Raja N. P. p. 30 ) says the king is the 


24. ^ 57jmt ffritarm i jjsTRrra- 

II ng VII. 25 = 225. 8 = ; S6 'III ^rrira- ( 121. 15-16 ) 

has n 

25. This appears to be suggested by the words of the Tai. Up. II g 

‘ nrgRmSTa: <1^ gy: i isnr: ii » 

26. nsrm WJT M-%Tiar grgt aaf uwg i 53 ) nnn 

II 5m53 57. 41. The first half is 160. 12 ( Cr. ed. 148.13). This 

verse is said to have been uttered by Bhargava. 



Divine character of king-ship 


23 


m] 


protector of the helpless, the home of the homeless, the son of the 
sonless and the father of the fatherless. ' 

In order to magnify the importance of the kingly office, 
certain works state that the king has in him parts of the gods. 
For example, Manu says “ the Creator created the king with the 
essential parts taken from Indra, the Wind god, Yama, the Sun, 
Agni, Varuna, the Moon and Kubera the lord of wealth and 
therefore he surpasses all beings by his majesty ( Vn. 4-5 and 
compare Manu V. 96 ) ; one should not disrespect a boy-king 
with the thought ‘ he is a human being ( like others ) ’ for it is a 
great deity that stands ( before people ) in human form as a king ” 
(Manu vn. 8 = Santi 68. 40). This conception goes back to Gautama 
XI. 32 ( ‘ Tlierefore a king and a spiritual teacher must not be 
reviled ’ ) and Ap. Dh. S. I. 11. 31. 5 ( ‘ he shall not speak harsh 
or abusive words of the gods or of the king ’). Manu Vn. 3-4 are 
the same as Sukranltisara I. 71-72. The Matsyapurana 226. 1 
states that the king was created by Brahma by taking portions of 
gods for wielding the power of punishment for the protection of 
all beings. Manu ( IX. 303-311 ) puts forward a slightly diluted 
theory, viz. the king should possess the majesty of and imitate 
in his actions the first seven deities enumerated above with the 
Earth as the 8th and Manu sets out what the eight characteristic 
actions are. Matsya 226. 9-12 are the same as Manu IX. 303-306. 
The Agnipuraua ( 226. 17-20 ) states that as the king exercises 
the functions of nine deities viz. the Sun, the Moon, Vayu, Yama, 
Varuna, Fire, Kubera, the Earth and Visnu he has the form of 
these. Vide Sukranitisara I. 73-79 for similar ideas. These 
verses do not amount to the express theory of divine origin 
but assimilate by analogy the king’s functions to those of 
certain deities. The Narada-smrti ( prakirnaka section, 
verses 20-31 ) contains ” several interesting dicta. It says that 
in the form of the king it is really Indra himself who moves 
about on the earth ( v. 20 ), that a king even when devoid of 
qualities deserves honour from the people, that kings exercise 
the functions of five deities viz. of Agni, Indra, Soma, Yama 
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and Kubera ( w. 26-31 ). The Markandeyapurana { 27. 21-26 ) 
mentions the same five deities. ‘ The Veda says that when a 
king is chosen it is Indra himself that is chosen ; one desirous 
of prosperity should honour the king just as one worships 
Indra’ — says Santi 67. 4. Santi69 states that all the gods are 
invisible, but the king is a deity that can be seen. The Vayu- 
purana ( 57. 72 ) remarks ** that in all past and future 
manvardaras universal emperors ( cakratartin ) are born on the 
earth with parts of Visnu, The Matsyapurana ( 226. 1-12 ) 
mixes up the theory of the creation of the king from parts of 
the gods with the lesser idea of his functions being similar to 
those of certain deities. The Bhagavata-purana ( IV. 14. 26-27 ) 
states that Visnu, Brahma, Siva, Indra, Vayu, Varuna — these 
and other gods — exist in the body of the king and that the king 
is full of ( the parts of ) all gods. It is to strengthen this con’ 
ception that ancient ksatriya dynasties and their panegyrists 
tried to trace for those dynasties descent from the Sun or the 
Moon and in later times from Fire. The practice of addressing 
the king as ‘ deva ’ in Sanskrit dramas is due to the same 
tendency of the glorification of the royal office, Asoka was 
styled ‘ devanam priya ’ ( beloved of the gods ) and Kushana 
emperors like Kaniska and Huviska styled themselves Devaputra 
( E. I. vol. I. pp. 371 at pp. 381 and 386 ). This phenomenon is 
not confined to India. Alexander the Great and Julius Caesar 
had their descent traced to gods and goddesses. Alexander was 
deified during his life-time in 324 B. C. by the Greek world 
( vide Cambridge Ancient History, vol. VI. p, 433 ) and Caesar’s 
image was carried among those of the immortal gods. Kautilya 
(I. 13 ) makes a spy say among pauras and janapadas ‘ kings 
are ( in ) the place of ( perform the functions of ) Indra and 
Yama, since they visibly inflict punishment and bestow favours. 
Even divine punishment affects those who despise them ( kings ) 
Therefore kings should not be despised ’. Hence it must be 
said that the conception of the divine nature of the kingly 
office was well-known in Kautilya’s days and he was not above 
recommending the employment of this conception for safe- 
guarding the king’s position. Vide Ramayana, HI. 1, 18-19 and 
Vn. 76. 37-45 and Markandeyapurana 24. 23-28, Visnudharmot- 
tara IL 2. 9 for similar ideas. The phrase ‘ na visnuh prthivlpatii ’ 
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is well-known and may be interpreted in two ways viz. the 
ruler of the earth is Visnu incarnated as man or no king is not 
Visnu i. e. every king is Visnu. The Pancatantra ** (I. 130 p. 19) 
states ‘ Manu has declared that the king is made up ( of parts ) of 
all gods ’. The Rajanitiprakasa is careful to point out that the 
idea of the king having in him parts of the deities applied on ly 
to the maharaja ( the sovereign ruler ), while the idea of a ruler 
doing the functions of five deities applies to vassal kings. 
For eulogy of the kingly oflSce, vide Manu VII. 6-17, Santi 
63. 24-30, Santi 68, Kam. I. 9-11, Rajanitiprakasa pp. 17-31. 

But it should not be supposed that this glorification of the 
king resulted in the full-fledged theory of the divine right of 
kings or that every king, however bad, was looked upon as a 
divinity or could do what he liked. In the first place, the Raja- 
nltiratnakara ( p. 83 ) when speaking of the coronation of a 
prince by his abdicating royal father quotes a verse where the 
people ( praju ) themselves are called Visnu. In the second place 
the king’s authority over brahmanas was limited ( vide H. Dh- 
vol.II. part 1 pp. 139-140 ). The Gautama-dharmasutra ( XI. 1, 7 
and 8 ) says ‘ the king rules over all, except over brahmanas ; 
all, except brahmanas, should while sitting low on the ground 
wait upon ( worship ) him ( the king ) who occupies a high seat 5 
they ( the brahmanas ) too should honour him ’. From the time 
of the Ait. Br. ( 37. 5 ) the harmony between the king and the 
brahmanas and the king’s following the advice of brahmanas 
had been insisted upon. Vide Ait. Br. 40. 1, Gaut. VUI. 1’ 
XI. 27. Further the Sukranitisara (I. 70 ) states that a king 
who oppresses the subjects and causes loss of dharma is made 
up of the parts of rUksasas. Manu ( VII. 111-112 ) states that 
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the king who harasses his subjects loses kis life, family and 
kingdom. Moreover stories of kings killed for their tyranny 
are found in the ancient Literature. For example, Vena, who 
was jealous of the gods, wanted sacrificial offerings to be 
made to himself ( and not to the gods ) and violated dharma, 
was killed by the brahmanas ( Santiparva 59 . 93 - 95 , Bhagavata- 
purana IV. 14 ). The Anusasanaparva ( 61 . 32-33 ) solemnly 
sanctions the killing of a king in certain circumstances “ The 
people should gird themselves up and kill a cruel king who does 
not protect his subjects, who extracts taxes and simply robs 
them of their wealth, who gives no lead. Such a king is Kul^ 
( evil and strife ) incarnate. That king who after declaring ‘ I 
shall protect you ’ does not protect his subjects should be killed 
( by the people ) after forming a confederacy, like a dog that is 
afflicted with madness ”. Manu ( VH. 27-28 ) states that the 
great principle of da'yda if properly wielded conduces to the 
advancement of the three ptiru^rthas, but if a voluptuous, mean 
and unjust king wields it, it recoils on his head and destroys the 
king together with his relations. Kam. 2 . 38 makes it clear that 
danda foolishly wielded might exasperate even hermits. The 
Santiparva 92 . 19 recommends that a king who has false and 
very wicked ministers and who puts down dharma should be 
killed by the people. Even as early as the Tai. S. II. 3 . 1 it 
appears that kings were driven away, while the Satapatha 
Brahmana ( XII. 9 . 3 . 1 and 3 ) mentions a king Dustaritu 
Paumsayana who had been expelled from the kingdom which 
had descended to him through ten ancestors. The Sautramani 
isti is prescribed as a rite for a king to regain a kingdom from 
which he had been driven away ( vide H. Dh. vol. II. p. 1227 ). 
Santi 92 . 6 and 9 , Manu Vn. 27 and 34 , Yaj. I. 356 appear to 
justify at least deposing a king, if not tyrannicide. Similarly 
the Sukramtisara ( II. 274-275 ) states®* that a king, though of a 
nobl e pedigree, should be abandoned, if he violates dharma, if 
he hates good qualities ( in others ), lines of policy and the army 
and if his conduct would lead to the desti-uction of the kingdom 
and that the family priest with the consent of the principal 
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officers of state should place on the throne another scion of the 
royal family who is possessed of the requisite virtues. Narada 
props up the theory of divine right by stating that the king 
secures dominion over ( lit. purchases ) his subjects by his 
austerities ( performed in former lives ) and therefore the king 
is their lord ( prakirnaka 25 ). Sukraniti I, 20 also brings in 
the doctrine of Karma ‘ the king holds the earth by the actions 
of his former lives and by his austerities. ’ Compare Manu 
Vn. 111-112, Santi 78. 36. The Sukranitisara ( IV. 7. 332-333 ) 
says that brahmanas may even fight and destroy an oppressive 
ksatriya king and would thereby incur no sin. The Yasastilaka 
( in. p. 431 ) gives examples of kings killed by their subjects, 
one being a Kalihga king who made a barber his commander-in- 
chief. In fact in all works on polity we find comparatively 
little about the king’s rights and special privileges, but on the 
other hand the greatest emphasis is laid on the king’s duties 
and responsibilities. Some works de.scribe the king as a servant 
of the people whose wages or remuneration for the protection 
he affords is the taxes he raises. Vide Baud. Dh. S. I. 10. 1, 
Sukraniti I. 188, Narada ( prakirnaka 48 ), Santi 71. 10. It 
may be said here that the apparently inconsistent dicta about 
the divinity of the king and about his being liable to be deposed 
or even killed for evil deeds are delivered from two different 
standpoints and are addressed to different persons. The writers 
believed in maintaining the status quo about the duties of 
varnas and asramas, in the privileges of the respective castes and 
in the progressive deterioration of dharma in the ages to come 
and wanted a strong king to preserve the social order ; therefore 
the king was raised to divinity and absolute obedience to his 
orders was demanded. This was addressed to the people in 
general. There was danger however of bad kings and ministers 
oppressing the people by misrule. Hence the king and his 
ministers were threatened with destruction and death. These 
dicta were principally meant for the king and his advisers. 

In the Kautillya V. 3 w'e meet with these words “ In 
Eajasuya and other solemn ( or elaborate ) sacrifices the ‘ rajti ’ 
gets three times the salary given to others who are as learned as 
he is ” ( samanavidyebhyas-trigunavetano raja rajasuyadisu 
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kratusu ). Jayaswal ( in ‘ Hindu Polity ’ part 11. p. 136 ) seizes 
upon this passage to show that the king was a salaried person 
like the prime minister or the commander-in-chief. The words 
‘ in Rajasuya and other kratus ’ should have raised doubts in his 
mind about his interpretation, but he entirely missed the 
significance of the passage. Kautilya in that passage is not 
referring to the king himself but to his representative or deputy 
when the king is engaged in numerous ceremonial duties during 
sacrifices of long duration like the Asvamedha. The Ap- 
Srautasutra (XX. 3. 1-2), Baudhayana Srauta XV. 4, Satyasadha 
Sr. XIV. 1. 24-25 state that the adhvanju priest was to deputize 
for the king when the latter was engaged in the Asvamedha 
( which was spread over a period of about two years ). The 
salary referred to by Kautilya is to be paid to the adhvaryu 
when representing the king. Vide H. Dh. vol. II. p. 1232 
for this. In X. 3 it is said by Kautilya that a virtuous 
king on the eve of a battle should urge on his soldiers 
the fact ‘ I am a wage-earner like yourselves, this kingdom 
is to be enjoyed by me along with you. You have to 
strike down the enemy pointed out by me ”. ** Here the theory 
of the king being a wage-earner or a servant of the State is em- 
phasized in a striking manner. 

The word ‘rajan’ is derived in the Nirukta (II. 3) from the 
root ‘raj’ to shine, but the Mahabharata (Santi 59. 125) likes to 
say that the king is styled ‘raja’ since he keeps all people 
contented, that is, it derives the word ‘rajan’ from the root 
‘ranj’. Great poets like Kalidasa (Raghu IV. 12) follow the 
Mahabharata in this, as also in deriving the word ‘ ksatriya ’ 
from ‘ksata’ and the root ‘ trai ’, meaning one who protects from 
wound and injury (Santi 59. 126 and Raghu-varhsa II. 53). Br 
quoted in the Raja. Dh. K. ( I p. 5 ) appears to derive the word 
both from ‘ raj ’ and ‘ ranj ’ ( balena caturahgena yato ranjayati 
prajsh I dlpyamanah sa vapusa tena rajabhidhlyate ). 

There are in our authorities germs of several theories about 
the origin of kingship. Rg. X. 173 (which corresponds to 
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Atharvaveda VI. 87 and 88. 1-2 ) has been taken as an election 
hymn by some writers ( e. g. Jayaswal in ‘ Hindu polity ’ p. 7 ). 
But one is constrained to say that it is probably nothing of the 
kind. The only words that may lend some colour to the theory 
of election are ‘ let all the people desire thee ( as king ) ’ in Bg- 
X. 173. 1, but those words may apply as a benediction even in 
the case of one u’ho is already a king. In the Atharvaveda 
III. 4. 2 there is a reference to the election of a king by the 
people ‘ the people ( visah ) chose thee to govern the kingdom, 
these quarters, the five goddesses ( chose thee ) ’. In Atharvaveda 
III. 5, 6 and 7 also there is a faint allusion to the election of a 
king by nobles, king-makers, sutas and headmen of villages, by 
the clever makers of chariots and the skilled workers in metals. 
These ‘ king-makers ’ are called ‘ratnins’ in other Vedic texts 
and the Tai. Br. I. 7.3 states in connection with the twelve 
offerings in the Rajasuya called ‘ ratninam haviihsi ’ that the 
‘ ratnins ’ give the ( rastra ) kingdom ( to the king). Vide H. Dh. 
vol. n. p. 1215 n 2648 and p. 1216 for the ‘ratnins’. So it appears 
that the conception was that the king got the kingdom from 
nobles, high functionaries and the common people. For the 
coronation bath ( and its implications ) mentioned in the Ait. 
Br. vide note 105 below. The Ayodhyakanda ( chap. 1 and 2 ) 
describes how Dasaratha when he grew old desired to make his 
eldest son Rama the Crown Prince (ymvaraja), how he called 
together an assembly of vassal kings, citizens and rural inhabi- 
tants and placed before the assembly his idea, how they acclaimed 
loudly the old emperor’s proposal and readily gave their consent. 
This shows that though kingship became hereditary in course of 
time some element of popular approval was sought for. But 
such passages referring to the approval of the people cannot be 
stretched to mean that the king was chosen by a parliament the 
members of which were elected by the people. All that happened 
appears to have been only this that citizens that approved 
assembled spontaneously and expressed their feelings in the 
assembly. In the Ramayana 11. 67. 2 it is said that when Dasa- 
ratha died sages like Markandeya and Vamadeva declared along 
with the amatijas in the presence of the family priest ( purohita ) 
Vasistha that as Rama and Laksmana had gone into exile and 
Bharata and Satrughna were in the Kekaya country, some scion 
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of the Iksvaku race should be chosen as king. These sages and 
ministers are spoken of as king-makers ( ‘ raja-kartarah ’ ) here 
and in chap. 79. 1. In the Adiparva 44. 6 it is stated that all the 
citizens of the capital in one voice elected Janamejaya, though 
a boy, as a king on the death of Pariksit and Janamejaya ruled 
with the help of his ministers and purohita. There are histo- 
rical examples of the election of kings. The k^drapa Rudrada- 
man was elected king by the people of Surastra ( who at one time 
formed a republic, acc. to Kautilya XI. 1 ) and he took an oath 
as stated in his Junagadh inscription in the year 73 (150 a. d.). 
Vide E. I. Vol. VIH p. 36 at p. 40. Gopala, the founder of the 
Pala dynasty of Bengal ( 730-740 A. D. ), was elected a king 
( E. I. Vol. IV. p. 243 at p. 348 and Jayaswal’s ‘ History of 
India,’ 150-350 a. D. pp. 44-45). It appears that it was the 
business of the chief ministers and brahmanas to propose some- 
body as king and such persons were called ‘ rajakartarah ’. In 
Ayodhya 67. 8 they say ‘our country is without a ruler and may 
therefore encounter disaster’. Arajaka does not necessarily 
mean in Ayodhya 67 anarchy but a condition in which there is 
no king nor ruler. Though this is so, it is not possible to agree 
with Mr. K. P. Jayaswal (‘Hindu Polity’, part I, pp. 97-98, 134, 
173) that ‘arajaka’ was ‘an idealistic constitution, that it was 
an extreme democracy almost Tolstoian in ideal, that it was 
based on a legal and communal basis, that it was a case of 
extreme individualism in which government itself was regarded 
as an evil.’ Ayodhya 67. 8-31, Adi. 41. 37 ff., Santi 67. 3 flf., 
Matsyapurana 235. 8-9 are the principal passages on arajaka. 
A perusal of these will convince any one not carried away by 
the over-patriotic desire to find the latest European thought in 
our ancient books that (irajaku was viewed as a state of chaos 
and the negation of any constitution; that when a country was 
without a ruler, no private property in anything existed or \vas 
respected and people preyed upon each other like fishes ( Ayo- 
dhya 67. 31 ) and that no Tolstoian ideals were present before 
the eyes of the writers that drew such a harrowing picture of a 
State without a ruler. The famous Chinese traveller Hiouen 
Thsang notices ( vide Beal’s Buddhist Records of the Western 
World, 1884, vol. I. pp. 210-216) that when Rajyavardhana was 
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treacherously murdered by king Sasahka, the great minister 
Bhandin ( who was also a cousin of Harsa ) called an assembly 
of ministers and made to the young Harsavardhana a proposal 
to assume the royal authority, which proposal was backed up by 
all the ministers and magistrates, that thereupon Harsa agreed 
to become king after consulting the oracle of Avalokitesvara 
Bodhisattva. After the death of Paramesvaravarman II ( of the 
Pallava dynasty), when the Pallava kingdom was subject to 
anarchy, the subjects chose a king. For the details of this elec- 
tion, vide the important constitutional document of the Vai- 
kuntha Perumal temple ( Dr. C. Minakshi’s ‘ Administration and 
Social life under the Pallavas ’, 1938, p. 38 ). The Rajatarahgini 
narrates (V. 461-463) that Yasaskara w'ho was originally a 
poor man was chosen as king by the brahmanas. 

In some other places a theory somewhat like the theory of 
social contract expounded by Rousseau is adumbrated. The 
theory of social contract is presented in modern times under 
two forms. In one there is supposed to be a tacit or explicit 
agreement between the Government and the people. In the 2nd 
form it is supposed that a political society was constituted by a 
compact among individuals (to which the ruler was not a party). 
This theory puts forward the notion that government depended 
on the consent of the people. Kautilya (I. 13) refers to the 
legend that Manu Vaivasvata was made a king by the people, 
who agreed to assign one-sixth of the grain raised by them as 
the king’s share in return for the protection afforded by him. 
But Kautilya is silent as to whether Manu made any promise 
to the people. Santiparva, chap. 59, states how Vainya, the 
first king, was called upon by the gods and sages to take an oath 
and how he promised them that he would protect the world, and 
would carry out his duties as laid down in the science of govern- 
ment and not act at his sweet will. *’ When this theory of an 
agreement between the king who took an oath and the people 
spread among the people, the theory of the divine right of kings, 
if ever seriously held, would recede more and more into the 
back-ground. Vide Dr. Beni Prasad’s ‘ Theory of Govermnent 
in Ancient India ’ chap. Vm and ‘Pre-Buddhist India’ (1939) 
by Mr. R. N. Mehta, chap. H pp. 79 ff. and 101 for election of 
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kings and for Buddhist theories of government. It is not possi- 
ble to hold as Jayaswal, U. Ghosal and others do ( e. g. ‘ Manu 
and Yajnavalkya ’ H, ‘ Hindu Polity ’ part H pp. 54-57 ) that the 
theory of social contract was the earlier one and that the theory 
of divine right of kings was later on propounded by the Manu- 
smrti to support the brahinana empire of Pusyamitra. Jaya- 
swal is wrong in saying (in ‘Hindu Polity’ part H p. 57) ‘the 
theory of the Manava was never approved or adopted by a single 
subsequent law-book It has been shown above that Narada 
and others espoused the same theory. Manu himself eulogises 
the supreme power of danda over the king himself ( Manu VII. 
28 ). He makes use of both the theories as occasion demands. 

The germ of the theory of Divine Right of kings probably 
goes back even to the Rgveda. Rg. IV. 42 is a hymn of king 
Trasadasyu, son of Purukutsa. Some of the ideas therein are 
startling enough. He says ‘the gods rely on the might of 
Varuna, while I am the lord of the people (verse 1, kniiurn sacante 
VaruTiasya deva rdjdini krsteh &c); J am Indra and Varuna, I am 
the wide and the deep Heaven and Earth, I am the son of Aditi 
( verses 3 and 4 ) ’. Here there is an explicit claim by a king 
to be identical with the mightiest and greatest gods of the 
Vedic pantheon. In the Atharvaveda VI. 87. 1-2 it is said about 
the king ‘ May all the people long for you, may not the kingdom 
be lost from your hands, may you stand firm in the world like 
Indra and may you uphold the kingdom ’. In the Satapatha 
Brahmana V. 1. 5. 14 (when describing the shooting of arrows 
in the Vajapeya) it is said ‘the rajanya is most manifestly of 
Prajapati, while being one he rules over many ’. Here the posi- 
tion of the rajanya appears to be regarded as due to his being 
the representative of Prajapati. In the Sat. Br. V. 4. 3. 4 the 
sacrificer in the Rajasuya is identified with Indra and it is said 
that that position is due to two causes viz. (1) his being a member 
of the ksatriya order and (2) his participating in a solemn 
sacrifice. But passages like the last and Sat. Br. V. 1. 3 4 
V. 1. 4. 2, V. 2. 2. 14 should not be relied upon in support of the' 
theory of the divine right of kings ( as done by U, Ghoshal in 
* Hindu Political Theories pp. 28-29 ), since every participator 
(whether a brahmana or a ksatriya) in such solemn sacrifices 
fcs the Agnistoma and Vajapeya was supposed to possess a celes- 
tial body after diksa and Pravargya and was often spoken of as 
identified with Indra and other gods. Visvarupa on Yaj. I 350 
quotes a long vedic passage {agarna) in which it is stated “the 
gods said to Prajapati ‘we shall arrange for a king in human 
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form by taking from the moon, the sun, Indra, Visnu, Vaisra- 
vana (Kubera) and Yama respectively majesty, brilliance, 
valour, victoriousness, liberality and control ” and that the king 
thus formed asked the gods to give to him Dharma as his friend 
and that then he would protect the people and then the gods 
made Dharma ( i. e. danda ) his friend. 

We may examine the theories of the origin of kingship in 
the Mahabharata. The Santiparva deals with this subject in 
two places, in chap. 59 and 67. In chap. 59 Yudhisthira asks 
the great warrior and statesman Bhisma how the title ‘king ‘ 
arose and how one man, who has fundamentally the same 
physical and mental equipment as other men, rules over all 
men. These are not really two questions but only two aspects 
of the same question. Then Bhisma starts by saying that there 
was originally a state of perfection (Krlaijuga) in which there 
was no king, no kingdom, no punishment and no chastiser, 
Gradually moJia ( delusion or aberration of mind ) spread among 
people and then greed, sexual desire and passions arose and 
the Vedas and dharma perished. The gods did not receive 
offerings and went to Brahma, who composed a vast treatise as 
stated above ( p. 4 ) that dealt with the four goals of existence 
for the benefit of the world and that was the cream of le&rning. 
Then the gods went to Visnu and requested him to appoint (as 
king ) one who deserved to be the best among men. Visnu created 
a son from his mind called Virajas who did not want to be a 
king. Fifth in descent from Virajas was Vena who destroyed 
dharma and so the brahmanas killed him and from his right 
arm they churned Prthu, handsome, well-armed and proficient in 
the Vedas, Vedahgas and Dandaniti. Gods and sages asked him 
to follow settled dharma, to control his senses and to take an 
oath ( set out above in note 41 ). He was crowned by the gods 
and sages for the protection of the people. Visnu himself esta- 
blished him saying ‘Oh king, no man will go contrary to your 
order’ and then Visnu entered the king Prthu ( verse 128 ) and 
it is therefore that this world since then bows to kings as to 
gods. In this account the oath administered to Prthu was so 
administered by the gods and sages and not by the people in the 
mass, nor does Prthu expressly promise anything to the people 
as such. Probably it was thought that the promise to the sages 
was impliedly a promise to the people in general. But the 
account, such as it is, rather appears to emphasize the divine 
origin of kingship. 

5 
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Chap. 67 contains a much shorter version of the origin of 
kingship, probably because a few chapters before another vers- 
ion has already been given or because it embodies the views of 
some prior work or teacher. It begins by saying that the most 
desirable thing for a State is to crown a king, that in a kingless 
country there is no dharraa, no security of life nor of property, 
that therefore the gods appointed kings for protecting people. 
Then it proceeds to say that the people assembled and made 
compacts ( somaydn ) amongst themselves that whoever would 
commit libel or assault or adultery and break the compacts made 
by the people should be abandoned. All people went to Brahma 
and requested him to appoint a ruler whom they would all honour 
and who would protect them. Brahma appointed Manu for that 
purpose, but Manu did not at first like the idea, saying ‘Govern- 
ment is a very difficult business among men who are always 
deceitful and I am afraid of the sinful acts of men The people 
asked him not to be afraid as the sins committed by men will 
affect the perpetrators ( and not Manu ) and that the people would 
give him shares of produce (one-tenth of grain, one-fifth of 
cattle, one-fourth of their dharma &c. ). Manu then agreed, 
went round the world, terrorizing evil-doers and making them 
conform to dharma. This story about Manu and the people is 
alluded to by Kautilya (vide p. 31 above). Even here Manu 
promises nothing expressly, while the people agree to pay taxes 
and answer for their own sins. There is no doubt that some of 
the details in the two chapters are different. In chap. 67 there 
is no reference to an original state of perfection nor to a vast 
work nor to any oath; so also in one it is Vainya who becomes 
the first king and in the other it is Manu. But the conception 
in both is mythological and the fundamental fact in both is the 
same. God gives a king to the people in both, when they were 
without a king and degeneracy had set in. Though there is no 
offer to give a share in chap. 59 yet it is to be inferred from the 
pralijnd of Vainya that every subsequent king was deemed to do 
the same. It may be said that in chap. 67 there is a blending 
of the theory of Divine Right and of an original compact 
between king and people. In both, however, the emphasis is on 
the theory of the divine origin of kingship. Santi 67. 4 states 
‘one desirous of prosperity should honour the king as one 
honours Indra ’, while chap. 59. 139 asks ‘ what is the cause but 
the divine character ( the king possesses ) on account of which 
people remain under his control’? It must be said that in both 
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chapters of the Santiparva there is no proper theory of contract 
between king and people. 

ITie Naradasmrti as indicated above ( pp. 33, 37 and note 37 ) 
is a thorough-going advocate of the theory of divine right. It 
says ( prakirnaka 30-33 ) ‘ It is Indra himself who moves about on 
the earth as king ; people can nowhere live after transgressing 
his orders. Since the privilege of protection is his because of 
his supreme power ( majesty ) and on account of the fact that 
he is benign to all creatures, the settled rule is that whatever 
a king does is right. Just as the husband, though weak, must 
be honoured by the wife, so a ruler though devoid of qualities 
must be honoured by his subjects’. Verse 35 inculcates the duty 
of obedience to the king. 

According to Mr. J. N. Figgis in his book ‘ Tlie divine right 
of kings’ ( 1934) pp. 5-6, the theory of the Divine Right of kings 
in its completest form involved the following propositions : 
( I ) monarchy is a divinely ordained institution ; ( 11 ) hereditary 
right is indefeasible i. e. the right acquired by birth and descend- 
ing by the law of primogeniture cannot be forfeited through any 
acts of usurpation, or by any incapacity of the heirs or by any 
act of deposition ; ( III ) kings are accountable to God alone, i. e. 
a limited monarchy is a contradiction in terms; (IV) non- 
resistance and passive obedience are enjoined by God i. e. in any 
circumstances resistance to the king is a sin and leads to 
damnation and that when the king issues a command directly 
contrary to God’s law, the latter is to be obeyed and also all 
penalties attached to the ibreach of the king’s law are to be 
patiently borne. This theory was very much to the fore in the 
16th and 17th centuries when in Europe theology and politics 
were in close union. 

It is to be seen how far the ancient Hindu theory agreed 
with this full-fledged theory of the divine right of kings. 
As regards proposition I it has been shown above that the 
Manusmrti, the Mahabharata and other works held that the king 
was either God himself, or god’s vicar or vicegerent performing 
functions similar to those of several gods. As regards proposi- 
tion n all Sanskrit works recognised hereditary right and 
primogeniture, but they allowed exceptions as will be shown 
later on. Our ancient books did not accept the third and the 
fourth propositions in toto. They say that the king cannot do as 
he likes, that he has to carry out the dictates of dharma, his 
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power to make new rules is limited and if he does not act up to 
the rules of dharma he may be deposed, disobeyed or killed. Vide 
quotations from Sukraniti and Anusasanaparva cited above. When 
Manu (VII. 111-112) says that a king who harasse.s his kingdom 
loses his life, his family and his kingdom, it is implied that people 
are not bound to suffer silently all the wrongs heaped upon them 
by a bad king but that they may turn round and either depose 
him or kill him. Fick (pp. 103-104) gives examples from 
the Buddhist Jatakas where bad kings \vere killed by the 
people and others were elected in their place. There is no doubt 
that obedience to the king is enjoined by Narada and others, 
but it is due to the king only so long as he does not .swerve from 
the path of right and virtue. Narada*® ( prakirnaka verses 12 
and 32 ) says ‘ on account of his majesty and sanctity a king 
and brahmana are not to be abused if they do not sn erve from 
the right path; one should not treat with contempt or scold the 
king, one .should abide by his order, since (the penalty of) death 
may follow from violating it ( king’s order ) Here the duty of 
obedience is not based on the divine origin of kingship, but on 
the practical wordly ground that an offended king may punish 
with death. Narada’s doctrine does not lead to the requirement 
of absolute submission and non-resistance to a wicked king. 

It is impossible to hold that the theory of divine right was 
put forward as a counterblast to the theory of social contract. 
The theory of divine right would arise very naturally even in 
the oldest days, while the theory of social contract is the product 
of a more advanced stage of political thought. The theory of 
divine right is not more absurd than the theory of social con- 
tract and was popularly held not only in India, but in many 
Christian countries, relying on passages in the Bible such as 
Daniel 4 and Romans 13. 1-7. The theory of divine right was 
circumscribed in India by another theory from very ancient times. 
The cry of the American colonists against England in the 18th 
century was that taxation and representation went hand in hand • 
that of the ancient Hindu political and dharmasastra writers was 
that taxation and protection went hand in hand ( see n. 45 ) 
Baud. Dh. S. I. 10. 1. says ‘the king being hired for the sixth 
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part ( that he takes as tax ) should protect the subjects Yaj. I. 
337 states ‘The king shares half of that evil which the sub- 
jects do when not protected by the king, since he takes taxes 
(from the people) ’ and Yaj. I. 334 lays down that a king who 
protects according to sastras receives the 6th part of the merit 
(punija) of the subjects. Santiparva (57. 44-45) states ‘One 
should abandon six persons like a leaking boat in the ocean viz- 
a teacher who does not explain, a priest who does not study the 
Veda, a king who does not protect See. ' Sukraniti I. 121 affirms 
‘ the gods destroy a king who doe.s not protect, a brahmana who 
does not perform austerities, a wealthy man who makes no gifts.’ 
Vide Vasistha I. 44-46, Gaut. XI. 11, Visnu Dh. S. JII. 28, Udyoga- 
parva 132. 12, Santi 67. 27 (4th part of punya), Santi 24. 12 (4th 
part), Santi 72. 20, Asramavasi 3.40, Anusasana 61.34 -and 36, 
Kam. II. 10 for the idea that the king receives a part ( generally 
6th part ) of the punya ( and also sin ) of the people. The king 
had to protect even forest hermits who paid no taxes, as he would 
share in their puyya*^. Vide Ramayana III. 6. 14. Kalidasa echoes 
this in the Sakuntala II. 13. Adiparva 213. 9 looks upon the king 
who takes the sixth part as tax and affords no protection as the 
arch-sinner in the world. Santi 71. 29 says that the spiritual merit 
that a king gathers by protection according to the sacred code 
yields rewards for him in heaven for ten thousand years. 

From the preceding pages it is clear that the following are 
put forward as the grounds on which the obligation to render 
obedience to the ruler is based: (1) the king has divinity in him, 
(2) the great utility of the ruler affording protection as regards 
life, liberty and property, (3) the fear of punishment ( Manu VII. 
22 ), (4) a primeval contract between the ruler and the people, 
(5) the interdependence of the ruler and the people as parts of 
one organism ( viz. the State ). Vide Medhatithi on Manu IX. 294 
for this last. 

Who should be king? There were several views on this 
point. One meaning of the word ‘ rajan ’ is ‘ ksatriya ’. Manu 
( Vn. 1 ) states that he will declare rajadharmas and in the very 
next verse he employs the word ‘ ksatriya ’ and remarks that a 
ksatriya who has undergone the upanayana safnskara ( or abhiseka 
according to some commentators ) should afford protection to all 
in his kingdom. Therefore a ksatriya is the most proper person 
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to be a king. Some of the works such as the Esjadharma-kaus- 
tubha, Eajanitiprakasa, the Nitimayukha, and Par. M. vol. I. 
pp. 449-451 refer to the discussion in the Purvamimahsa 
works on the topic of the Avesti sacrifice. On Jaimini II. 3. 3 
Sahara and Kumarila hold an elaborate discussion. The Vedic 
texts say ‘raja rajasuyena yajeta’ (‘the Eajasuya should be 
performed by a rajan’). Among the numerous constituents 
of that sacrifice there is an isU called Avesti, with reference 
to which a vedic passage says ‘ if a brahmana performs avesti 
he places the aJmti (offering) for Brhaspati in the middle, 
if a ksatriya performs it the offering to Indra is placed in the 
middle of the offerings &c. ’. The purmpaksa (prima facie view) 
is that the word ‘ rajan ’ applies to any one (whether a brahmana, 
a ksatriya or a vaisya ) who protects the people. The sidiUMitto 
( the established conclusion ) is that in this text the word 
means a ksatriya and that by the other passage about brah- 
manas &c. what is meant is that brahmanas and vaisyas may 
independently perform the Avesti sacrifice, but that only a 
ksatriya can perform the Avesti as part of the Eajasuya rites. 
Sahara makes the interesting remark that in the Andhra country 
the word ‘ rajan ’ is applied to a man of the ksatriya caste even 
though he does not pursue the occupation of protecting a country 
or a city ; while Kumarila observes that persons of all the four 
varnas are seen as rulers of kingdoms.^* In the literature on 
dharmasastra the word ‘ rajan ’ is understood in the sense of ‘ one 
who rules over or protects a country ’ ( i. e. the purvapaksa view 
in the Purvamimahsa). Vide Medhatithi on Manu VII. 1. 
Apararka*®(on Yaj.I 366) remarks “when he who is not a ksatriya 
performs the work of a ksatriya (i. e. becomes a king) he should 
do all this (that a ksatriya king has to do) since the maxim is 
‘ that by assuming the position or the work of a particular 
person or thing one receives what is due to that other ’ and the 
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duty of protecting the subjects arises from the fact of taking 
taxes from them. For everyone when giving wealth does so 
with reference to a purpose related to himself and there is no 
purpose except one’s protection that is intended in rendering 
taxes. Hence it is established that whoever receives taxes must 
secure protection of the subjects According to Kulluka the 
word ‘ rajan ’ means ‘ any person who is crowned king and pro- 
tects the country and capital’ and is not used in the sense of ‘a 
person of the ksatriya caste’. The Rajanltiratnakara (p. 2) 
after citing Kulluka and Kamadhenu states that many hold 
that ‘ rajan ’ means ‘ any one who takes upon himself the task of 
protecting the subjects’. The Rajanitiprakasa holds*® a long 
discussion (pp. 10-15), states that the word ‘ rajan ’ may have 
three meanings viz, any one who protects people, a ksatriya in 
general or a ksatriya who is crowned and ultimately gives it 
as its opinion that the word ‘ rajan ’ is applied in popular usage 
to any one, whether crowned as king or not, who is the ruler 
of a country. The VaijayantI on Visnu Dh. S. HI. 44 explains 
‘rajnam’ as ‘of ksatriyas’ by following the Avesti m&xim. 

Several brahmana families founded kingdoms and empires. 
Pusyamitra, founder of the ^hga empire, was a brahmana 
( Harivaihsa HI. 2. 35 ff, E. I. vol. 20 p. 54 ) ; the Kanvayanas, 
who followed the Suhgas, were brahmanas and so were the 
Vakatakas, the Kadambas (vide Talagunda pillar Inscription 
of Kakusthavarman in E. I. vol. VIU. p. 24 ) and several others. 
Vide H. Dh. vol. H. pp. 122-123 for texts on the question 
as to when a brahmana should follow the profession of arms, 
Manu Xn. 100 states that a brahmana who knows the Veda 
deserves to be made a king, a coramander-in-chief, the wielder 
of the power of punishment. Kumarila’s dictum that persons 
of all varnas are seen to be rulers has been already quoted. 
Gopala the founder of the Pala dynastry of Bengal was a sudra. 
Manu IV. 61 directs a brahmana not to stay in a country where 
the ruler was a sudra. Medhatithi*^ explains this by saying 
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that the prohibition applies only to a country where all the seven 
high functionaries such as the chief minister, the commander- 
in-chief are of the sudra caste ; compare Ap. Dh. S. 1. 11. 32. 18- 
Manu’s dictum related to a time when there was hardly 
any sudi'a king. But the logic of facts was too much for 
Medhatithi who had to twist the plain words of Manu. Medhatithi 
on Manu VUI. 1 remarks that ‘ persons of other varnas who 
subsist by the mode prescribed for ksatriyas have power over 
the kingdom and have to protect the people ’. Santiparva 
remarks that whoever protects people from the hordes of dasyus 
and wields the power of punishment according to smrti rules 
must be considered as king. The Harivamsa ( IH. 3. 6 
‘ aksatriyasca rajano viprah sudropajivinah ’ ) and some of the 
Puranas in depicting the avTul degeneracy of the Kali age in a 
prophetic strain state that the kings in the Kali age will be 
mostly sudras and that sudra kings will celebrate Asvamedha 
sacrifices. Vide, for example, Matsya 144.40 and 43 and Linga- 
purana 40. 7 and 42. Hiouen Thsang notices that in the first 
half of the 7th century A. D. Sind was under a sudra king 
( Beal’s B. R. W. W. vol. H. p. 272 ). 

It was almost a universal rule that a male alone was to be 
the ruler, ’fhere appear to have been stray exceptions. The 
Santiparva (33.43-46) enjoins’^ upon a conqueror the duty to 
place on the throne of a conquered country the brother, son or 
grandson of the vanquished king and if no prince be available, 
then to crown even the daughter of the late king. The Raja- 
taranginl ( V. 249 and VI. 332 ) describes at great length the 
regime of the notorious queens Sugandha ( 904-906 A. D. ) and 
Didda ( 980-81 A. D. ) of Kashmir. In India for many centuries 
there has been no Salic Law expressly declaring that daughters 
cannot inherit land, though on account of the general position 
of women, the requirements of disturbed times and military 
necessity women did not generally assume the role of sovereigns. 
In a copper-plate grant from Ganjam ( of about the 13th century ) 
it is stated that when a certain king named Subhakara died his 
queen ascended the throne and after her her daughter Dandi- 

mahadevl, who is styled ‘ parama-bhattarika-maharajadhiraja- 

paramesvarl ’ ruled the earth for a long time ( E. I. vol. VI p. 133 
at p. 138 ). Whether the grandiloquent titles were deserved by 
the queen or were only the exaggerated effusions of a courtier, 
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it is clear that the widow and daughter of the last male ruler 
succeeded to the throne, 'fhe Raghuvaihsa ( XIX. 55, 57 ) states 
that the widowed queen of king Agnivarna sat on the throne 
and carried on the government with the help of hereditary 
ministers. 

Apart from conquest and election in rare cases, monarchy was 
hereditary and generally descended by primogeniture. The passage 
from the Satapatha Brahmana (XII. 9.3, 1 and 3) mentioning the 
descent of kingship for ten generations in succession has already 
been referred to ( p. 26 ). Though succession was hereditary 
it was the general rule that the eldest son ascended the throne 
when the reigning monarch died or abdicated. The rights of the 
eldest son or daughter as against the younger son or daughter 
were very jealously guarded in the vedic age. It has already 
been shown how marrying before one’s elder brother or sister 
was condemned in the vedic age and also in the times of the 
smrtis ( H. Dh. II. pp. 546-549 ). Even the Rgveda several 
times refers to ( rights of seniority ) of Indra ( Rg. 1. 5. 6, 

HI. 50.3 ). The Tai. S. 11. 3.11.5 states that the gods agreed to 
treat Indra as the ‘ jyestha ’ ( the eldest ) and Tai. S. 11. ** 5. 2. 7 
refers to the ancient practice of giving all wealth ( of the father ) 
to the eldest son. The Ait. Br. 19.4 narrates the story that the 
gods did not accept Indra ’s position as the eldest and most 
exalted among them and that Indra then induced Brhaspati to 
perform the Dvadasaha sacrifice for him, whereby he secured 
that position. The Nirukta II. 10 sets out the interesting story 
that Devapi and Santanu were two brothers, scions of the Kuru 
family, of whom Devapi was the eldest, but Santanu the younger 
one got himself crowned king and so Devapi practised austeri- 
ties. The result was that there was a drought in Santanu’s 
kingdom for 13 years. The brahmapas said to him ‘ You are 
guilty of having violated dharma in that passing over the eldest 
brother you got yourself crowned. Therefore God does not send 
down rain ’. Then Santanu desired to give the kingdom to Devapi, 
who however said that he would be his purohita and make him 
perform a sacrifice. The Rgveda hymn X. 98 was then composed 
by Devapi for bringing down rain. This story shows how long 
before Yaska the popular belief was that it was a great sin to 

49. II. 5. 2.7. Ap. Dh. 8. ( II. 6, 

14.12-13 ) cites this text and says that it is a mere anuvada and not a vidhi 
and gives it as its own view that sons equally share the paternal wealth, 
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pass over an elder brother in marriage and other matters and 
doing so brought down the serious displeasure of the gods. Vide 
Brhad-devata VII. 156-157 and VIII. 1-9 for the same story in 
a little greater detail, viz. that Devapi suffered from a skin 
disease, that when Devapi said to the subjects that he did not 
deserve the kingdom and that Santanu should be their king, the 
subjects crowned Santanu as king. When Yayati desired to 
pass over his elder sons Yadu and others because they disobeyed 
him and wanted to make the younger Puru his successor the 
brahmanas and citizens protested ‘ How can the younger son 
secure the kingdom passing over the elder one*'^’? Arjuna 
upbraids Bhimasena who got enraged against Yudhisthira 
‘ who would act against one’s eldest brother that follows the path 
of dharma ? ’ ( Sabha 68.8 ). In the Ramayana Dasaratha 
addresses Rama ( H. 3.40 ) ' you are born of my eldest queen, 
who is of the same class as myself ( i. e. of ksatriya blood ) ’ and 
Vasistha says to Rama ‘Among all Iksvakus the eldest son 
becomes the king'; a younger brother is not crowned king 
when the elder exists ’ ( 11. 110.36 ). The Ayodhyakapda in 
several places ( 8,33-24, 101.2 ) reiterates the idea that ail the 
sons of a king do not succeed but only the eldest, although 
the other sons may be equally fit and endowed with qualities. 
Kautilya ( I. 17 ) ” states that people esteem mlership going 
to the eldest except in the case of some calamity. Manu 
IX. 106 says that by the very birth of the eldest son, a man 
becomes free from the debt he owes to his pitrs and there- 
fore the eldest deserves to get everything from the father. The 
Rajadharma-k. (pp. 234-235) after quoting the Kalikapurana 
and the Ramayana lays down the following propositions : (1) the 
aurasa son of a king alone succeeds in preference to the eleven 
kinds of secondary sons ( whether he is junior or senior in age ) ; 
(2) if the son of a junior queen ( of the same caste ) is senior by 
birth, he succeeds in preference to the son of the senior queen, 
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who ( Bon ) is younger in age ; (3) if two sons are born to two 
queens at the same moment, the son of the senior queen is 
preferred ; (4) if twins are born to the senior queen, the son who 
is born first is to be preferred. 

If the eldest son suffers from a physical or mental defect 
( such as blindness or lunacy ) he is to be passed over and his 
younger brother becomes king (vide Manu IX. 201 for grounds 
of exclusion from inheritance). Adiparva^* 109. 25 states that 
Dhrtarastra because he was blind did not succeed to the kingdom. 
Vide also Udyoga 147. 39. The Sukranitisara (I. 343-344) 
states that if the eldest prince suffers from deafness, dumbness, 
blindness, leprosy or impotence he is unfit to rule and that in 
such a case his younger brother or son should succeed.®^ The 
Sukranitisara further points out that by dividing a kingdom 
among the several princes no benefit results, but on the contrary 
the small parts would fall an easy prey to enemies ; therefore 
when the eldest alone succeeds he should make his younger 
brothers provincial governors or superintendents over the trea- 
sury, horses &c. ( I. 346-348). The Rajadharmakaustubha lays 
down a few additional propositions : (1) even if the eldest does 
not succeed owing to some mental or physical defect, his son’s 
right will remain intact and R. D. K. quotes the words of the 
fisherman chief to Bhisma in Adi. 100. 92.*® The BalambhattI 
on Yaj. I. 309 and Rajanitiprakasa p. 40 say the same. Another 
example is that of Ansuman who became king when his father 
Asamanja was exiled from the state by Sagara for his misdeeds. 
( 2 ) When a younger son is crowned king because the eldest is 
disqualified, then after the former’s death his son succeeds and 
not the son of the disqualified eldest son who is born after the 
coronation of the younger ( e. g. Yudhisthira deserved the 
kingdom on Pandu’s death and not Duryodhana ). The Nltiva- 
kyamrta ( sec. 24 p. 249 ) lays down the order of succession in 
the case of kings as follow’s : the son, full brother, half-brother, 
uncle, a male of the same family, daughter’s son, a stranger 
( who is either elected or who takes up the kingdom ** ). 
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Sometimes a king selected a younger son to succeed him. 
There are famous historical examples. The great Gupta Emperor 
Samudragupta though a younger son was nominated by his 
father Chandragupta I to succeed and by his brilliant and most 
successful career Samudragupta more than justified the choice. 
Vide the Allahabad Pillar Inscription verse 4 ( Gupta Inscrip- 
tions p. 6 ). Similarly Qiandragupta II, though younger, was 
nominated by his father Samudragupta to succeed himself. 
Yayati selected his youngest son Puru because he was devoted 
and obedient and the eldest and other sons disobeyed him. Vide 
Adiparva chap. 75 fif. and above p. 42 . The principle of 
hereditary succession was so strong that even a boy king was 
placed on the throne. Vide Raghu. XVIII. 39. 

In almost all works on rajasastra there is a disquisition on 
the qualities that a good king should possess. Vide Kaut. VI. 1, 
Manu VII. 32-44, Yaj. I. 309-311 and 334, Sahkha-Likhita 
quoted in R. D. K. HI. p. 14 and Rajaniti-prakasa p. 116, 
Santi 57. 12 ff. and 70, Earn. I. 21-22, IV. 6-24, XV. 31, Mana- 
sollasa n. 1. 1-9 (p. 29), Sukra I. 73-86, Visnudharmottara II. 3. 
Only one or two passages can be set out here. Yaj. (I. 309-311 
and 334 ) states ‘ a king should have great energy, should be 
generous, mindful of past ( good or bad ) turns done by others, 
dependent on those who are advanced ( in austerities, knowledge 
and experience ), possessed of a disciplined mind, endowed with 
an even temper ( in good or bad luck ), born of a noble family 
( on both sides ), truthful, pure ( in body and mind ), prompt in 
action, of strong memory, not mean-minded, not harsh ( in words 
or acts ), observant of the rules of dharma ( as to varnas and 
asramas ), free from vices, talented, brave, clever in concealing 
secrets ( or acc. to Bharuchi and Apararka ‘ clever in scenting 
the secrets of his enemies’), guarding the weak points of his 
state, well-taught as regards logic, the science of govern- 
ment, the science of wealth and the three vedas. He should be 
forbearing towards brahmanas, straightforward towards his 
friends, wrathful towards his enemies, and should be (kind) like 
a father towards his servants and subjects ’. Manu VII. 32 is 
very similar to Yaj. I. 334. The Mit. says that the qualities 
specified in Yaj. I. 309-311 are antarahga (inward or more essen- 
tial). The 2nd quality ‘ sthula-laksa ’ occurs also in the inscrip- 
tion of Rudradaman ( E. I. vol. VIII. at p. 44). From I. 312 Yaj 
states the hahiranga qualities viz. selection of ministers, purohita 
and sacrificial priests, gifts to worthy brahmanas, protection &c. 
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Kautilya VI. 1 contains several lists of the king’s qualities from 
several points of view. First, there is a list of qualities that 
make the king win the heart of the people ( or make him approa- 
chable ) viz. being of a noble family, godly, spirited, consulting 
the aged, virtuous, truthful, not failing in his promises, grateful, 
taking broad views ( not pusillanimous ), highly enthusiastic, 
not given to procrastination, powerful enough to control his 
feudatories, firm in mind, having a council of ministers of no 
mean calibre, desirous of self-discipline. These are called ‘ abhi- 
gamika-gunas ’ which word occurs in the Palitana plates of 
Dharasena II ( of Valabhi) in E.I. vol. XI p. 83 and in the Maliya 
plate of the same king ( Gupta Ins. pp. 164, 169 ). The Dasakumara- 
carita VIII appears to make a pointed reference to this list 
when it makes a character say that the king ( there referred to ) 
has in him all the qualities beginning from good family ( sarvai. 
vatma-sampad-abhijanat-prabhrti &c. ) Then the intellectual 
qualities he should possess are : desire to learn, study, under- 
standing of what is studied and retaining it, reflection, discus- 
sion and devotion to the principles accepted after discussion. 
Almost the same qualities of the intellect ( dlii ) are mentioned by 
Kara. TV. 22. The word ‘ sakyasamanta ’ ( in Kaut. VI. 1 ) occurs 
also in Agnipurana 239. 4. The qualities that are the different 
aspects of his enthusiasm ( or energy ) are : valour, non-endurance 
(of the might of others), quickness (of action) and assiduity. The 
same occur in Kam. IV. 23. Then follows a long list of quali- 
ties that go to make up the personal endowment of the king 
( dtma-sampat). Gaut. ( XI. 2, 4-6) requires that the king should 
do what is right ( acc. to sastras ) and speak ( or decide ) rightly, 
should be pure (at heart and externally), should control his 
senses, be possessed of qualified servants and endowed with 
knowledge of the means of policy, should be even-handed towards 
all his subjects and look after their welfare. The long list of 
^ahkha-likhita agrees more or less with those of Kautilya and 
Yaj, Santiparva 70 states that the king should possess 36 quali- 
ties, viz. he should not speak bitterly, he should be godly, not 
wicked, not haughty, of agreeable address &c. Kam. I. 21-22 
mentions 19 qualities that lead to the well-equipped personality 
of the king {dtma-sampat), viz. study of sastra (Dandaniti), 
intellect, serenity, cleverness, boldness, power of comprehension» 
energy, eloquence, firmness, capacity to endure the worries of 
adversities, majesty, purity, kindness, liberality, truthfulness’ 
gratefulness, noble family, character, self-restraint. Then Kam. 
in IV. 15-19 sets out the qualities called dtma-sampat, which 
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generally agree with Kautilya’s enumeration ( in VI. 1 ). Acc. 
to Kam. rV. 24 liberality, truthfulness and valour are the three 
greatest qualities in a king, who, when endowed with these, 
acquires all other qualities. The Manasollasa (U. 1. 2-7 ) first 
enumerates 44 qualities such as truthfulness, spiritedness (which 
agree more or less with Kautilya’s enumeration ) and then states 
that the five most essential qualities in a king are truthfulness, 
valour forbearance, liberality and capacity to appreciate the 
worth ’of others. The Agnipurana (239. 2-5) enumerates 21 
qualities such as noble family, character &c. In the Parasurama- 
pratapa 96 qualities are enumerated in the Rajavallahhakanda 
(Ms. 239 of Visramabag collection II, folio 21b). The Sabhaparva 
5. 107-109 and Ramayana H. 100. 65-67 require the king to avoid 
14 faults viz. atheism, falsehood, hot temper, carelessness, pro- 
crastination, not seeing the wise, laziness, addiction to five 
pleasures of sense, considering state matters alone ( without 
mantrins), taking counsel with those who do not know politics, 
not starting to do what is decided upon, not guarding secret 
royal policy, not practising auspicious acts, taking up under- 
takings on all sides at one and the same time. Vanaparva 251. 
5 says that subjects do not like a king who is very timid, very 
weak, procrastinating, careless and immersed in pleasures on 
account of vices. Sabha 5. 125 states that sleep (by day ), lazi- 
ness, timidity, hot temper, softness and dilatoriness are six 
calamities in a king. 

The works on dharmasastra and arthasastra devote a good 
deal of space to the education of the king and to his moral dis- 
cipline. Gaut. XI. 3 requires that the king should have received 
instruction in Trayl ( the three Vedas ) and Anviksikl. This last 
has been differently interpreted by different writers. Kaut. I. *2 
says that Anviksikl comprehends Sankhya,®^ Yoga and Loka- 
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existence of a soul or the next world. Sankara on Vedintasiitra II. 2. 1 and 
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yata and that it examines the relative strength of the three 
other vidyas with reasons, and thereby benefits the world, steadies 
the mind in calamities and prosperity and imparts excellence in 
intellect, speech and actions. It is always the torch of ( sheds 
light on ) all vidyas, it is the means of ( inducing to go in for ) 
all undertakings, it is the source of all dharmas. Kautilya 
derives the name from the root ‘ iks ’ with ‘ anu ’ and he takes it 
to mean the science of ratiocination. It is somewhat strange that 
Lokayata is included in AnviksikI, one of the subjects of study 
for the prince. But it appears from the remarks he makes that 
Kaut. uses it only in the sense of logic based on premises derived 
from ordinary experience (loka) though in later literature 
Lokayata came to mean ‘ nastika ’ ( atheist, materialist ).Acc. 


( Continued from last page ) 


III. 3. 53 and 54 states that the Laukayatikas held the view that conscious- 
ness is a quality of the body ( and there is no soul over and above the body ), 
The Tantravartika runs them down as fools and apes (on Jaimini 1. 3. 3 ), 
In the Ramayana Rama asks Bharata not to resort to Lokayatika brahmanas, 
who, though childish, look upon themselves as learned and who relying on 
the knowledge acquired by 5nviksiki speak nonsense in spite of the fact that 
there are principal DharmaMstras ( that point out the sensible path ). 

I ^ ii 

100. 38-39. The Kamasutra (I. 2. 30) says that the Laukayatikas hold that 
a karsapana ( copper coin ) which one is certain of is better than a niska 
{ a gold coin ) which is doubtful. ^ 

I. 2. 30. Rajasekhara in his Kavyamimahsa p. 37 
( Gaekwad’s O. series, ed. of 1934 ) refers to the opinion of the Laukayatika 
logicians that the consciousness in human beings arises from the bhutas 
( elements ) just as the power of intoxication ( in wine ) is due to the mixture 
of several ingredients { none of which may by itself be intoxicating). The 
Nitivakyamrta p. 76 remarks " the Lokayatika view leads to the effectuation 
of worldly affairs, for the king is able to uproot the thorns of the country by 
the help of Lokayata”. I eSrapraai 

• wrmvr- p. 76. Vide J. R. a. S. for 1917 p. 175 
n. 2, article on in J. A. O. S. 1930 p. 132 ff., H. Dh. vol. II p. 359 n.; 

‘ Historical Notices of the Lokayatas ' in the Silver Jubilee vol. of the B. O. 
R. Institute, Poona pp. 386-397. 
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to the Amarakosa, Visvarupa on Yaj. I. 306, Haradatta on 
Gaut. ( XL 3 ), Apararka and several others AnvIksikI means 
‘Logic’. Acc. to Kam. II. 7 and 11, the Mit. on Yaj. L 311, 
Sukraniti L 158 it means ‘ Atmavidya ’ ( Metaphysics ), while 
^kranlti I. 153 and Rajaniti-prakasa p. 118 combine the two by 
saying that it is logic that leads on to or is useful for acquiring 
knowledge of the Self. The Nitimayukha (p. 34) includes logic 
and Vedanta in AnvIksikI and Mimahsa and smrtis under 
Trayl. The Barhaspatyasutra (n. 5-6 ) advises the king to follow 
the Laukayatika doctrines at the time of securing artha { wealth ) 
and the Kapalika-sastra in achieving his sexual and similar 
desires. 

Great divergence of views prevailed as to the vidyas that 
were essential for the education of the king. According to the 
Manusmrti VII. 43, Santi. 59.33, KauL I. 2, Yaj. I. 311, Kam. H 2, 
^kranlti I. 152, Agni. 238.8, the subjects for the king’s education 
are four viz., AnvIksikI, Trayl, Varta and Dandaniti. Kaut. 
notes that the school of the Manavas held the view that the 
vidyas were three and regarded AnvIksikI as a special branch of 
Trayl ; that the Barhaspatya school was of opinion that they 
were only two, Varta and Dandaniti, since Trayl only acted as 
a screen ( to obscure the intellect ) of one ( the king ) who 
wants to know the ways of the world ; and the Ausanasas regard- 
ed Dandaniti as the only vidya for a king, since according to 
them, the efforts to learn all vidyas are tied down to it ( i. e. are 
ultimately intended to lead on to the mastery of Dandaniti ). It 
will be seen how the Ausanasas and Barhaspatyas had an 
entirely secular view in the science of government and divorced 
it from the study of sacred books and metaphysics in the case 
of the king. The Dasakumaracarita VUI (that displays a 
deep study of Kautilya) says that the vidyas for the king are four 
( catasro rajavidyas-traylvartanviksikidandanitih ). The Barhas- 
patyasutra I. 3 ( Dandanitireva vidya ) holds that Dandaniti is 
the only (essential) vidya for the king. Kautilya further 
explains that dharraa and its opposite are learnt from the three 
Vedas, viz. Samaveda, Rgveda and Yajurveda, that the 
Atharvaveda and Itihasaveda ( i. e. Itihasa and Purana ) are the 
other Vedas and that the six Ahgas also ( viz. phonetics, ritual 
grammar, etymology, metrics and astronomy ) are comprehend- 
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ed in the word ‘ Tray!*® Sukraniti 1. 155 says that the 14 vidyas 
( enumerated in Yaj. I. 3 ) are comprehended in Trayi. Gaut, XL 
19 expressly says that in doing his duty of making the people 
observe the rules of the sacred codes the king would have to 
rely on the Veda, Dharmasastras, the Ahgas, Upavedas and 
Purana. In the Ramayana, Rama and his brothers are often 
spoken of as proficient in the Vedas, Vedangas, in Dhanurveda, 
Gandharvaveda, Rajavidya &c. ( L 18. 24 and 26, 11. 1.20, II. 2. 
34-35, V. 35. 13-14 ). In the Vanaparva 277. 4 it is said that the 
princes were proficient in the Vedas with their secret doctrine 
and in Dhanurveda. In the Adiparva 221. 72-74 Abhimanyu is 
said to have learned from Arjuna before he became 16 the 
Dhanurveda in four sections, the knowledge of astras, and the 
theory and practice of these. Vide also Anusasana 104. 146-147. 
Kharavela in his Hathigumpha Inscription ( E. I. vol. XX. p. 79 
11. 2 and 5) states that he learnt Lekha (official correspondence), 
Rupa ( currency ), Ganana ( Accountancy ) and the admini- 
stration of justice, when he was the crown prince and also 
Gandharvaveda ( music ). In the Junagadh Inscription of 
Eudradaman ( E. I. vol, VUI at page 44 ) the Mahaksatrapa is 
said to have attained great fame by his deep study, retention, 
and actual practice of grammar, artha ( either lexicography or 
politics ), music, logic and other vidyas and to have been a fine 
rider of horses, elephants, chariots and a great adept in wielding 
the sword and shield and in wrestling®’. The personal attain- 
ments of Samudragupta ( in Gupta Inscriptions No. 1 pp. 12, 
15-16 ) show how thorough the education of at least some princes 
was or at least what the ideal about their education was. Vide 
H. Dh. vol, II. p. 364 for the education of princes and Dr, Beni 
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Prasad’s ‘ Theory of Government in Ancient India ’ p. 218 for 
an ideal course of education for a prince quoted from the 
Buddhist work, Sutralahkara of Asvaghosa. The Nitivakyamrta** 
adds a long list of the accomplishments which a prince should 
possess viz. all scripts, valuing of jewels, knowledge of arms 
&c. On reading the ideal courses prescribed for the education 
of the prince by ancient Indian writers one cannot help feeling 
that they were probably actuated by the same sentiments that 
are attributed to Socrates by Plato in his ‘ Republic ’ ( tr. by 
Jowett, ed. of 1875, vol. III. p. 357 ) viz. ‘Until philosophers are 
kings or the kings and princes of this world have the spirit and 
power of philosophy and political greatness and wisdom meet 
in one and these commoner natures who follow either to the exclu- 
sion of the other are compelled to stand aside, cities will never 
cease from ill-no, nor the human race as I believe-and then only 
will our State have a possibility of light and behold the light of 
day &c. ’ Tlie Agnipurana ( 225. 1-4 ) prescribes that the prince 
should be taught dharmasastra, kamasastra, arthasSstra, science 
of archery ( dhanurveda ), the various arts and crafts by 
trusted teachers, that he should not be allowed to be associated 
with those who are angry with the king or disrespected by him 
or who are greedy and that if it is impossible to impart good 
qualities to him he should be confined, surrounded by pleasures. 
The princes were sometimes educated in their own capital or 
in a nearby college. Vide H. Dh. vol. II. p. 364. Sometimes, it 
appears, princes went to such famous seats of learning as 
Taksasila ( vide Jatakas ed. by Fausboll II. 87, 278, 319, 323, 400, 
in. 158, 168, 415, 463). The subjects of study there were the three 
vedas and 18 silpani or vidyas ( Jatakas, vol. II. 87, m. 115 ). 
Kautilya ( I. 4 ) explains that Varta is constituted by agricul- 
ture, the rearing of cattle and trade ; it benefits ( the State ) by 
bringing in grain, cattle, gold, baser metals, and free labour ; by 
means of varta the king secures treasury and army whereby he 
brings under control his own side and the enemy. In the 
Sabhaparva*® 5.79 and Ayodhyakanda 100.47 it is declared 
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that when the world relies on varta it easily prospers. The 
Santi-parva ( 263. 3 ) gives the warning that this world would 
cease to exist if varta was given up, that this world is rooted 
in varta and is sustained by the three vedas { 68. 35 ). The 
Vanaparva ( 150. 30 ) states that the whole world is sustained 
by varta i. e. by merchandise, mines, trade, agriculture and 
tending cows, she-gnats and ewes. The Nitivakyamrta ( p. 93 ) 
after defining varta as above emphasizes that the king secures 
the abundance of everything when varta is prosperous and that 
the man who has his own agriculture, milch-cattle, plot for 
growing vegetables and a well in his own house has indeed all 
the pleasures of this world. These quotations indicate what 
importance was attached to agriculture and the economic 
structure of society. The result is that in the Arthasastra 
economic matters occupy a very large space. 

Kautilya ( I. 5 ) starts by saying that the three vidyas 
( except dandaniti ) in the case of the prince depend upon danda, 
that danda in its turn is based upon discipline, which is of two 
kinds, natural and induced ( or acquired ). Vidyas produce 
discipline ( of the 2nd kind ) in him who possesses the qualities 
of intellect specified above, Then he goes on to say that the 
prince should learn the alphabet and arithmetic after his caula 
is performed ( in the 3rd year or later ) and after upanayana he 
should learn the three vedas and anviksiki from the sistas 
( those learned in the veda ), varta from the heads or superin- 
tendents ( of the various departments thereof ) and dandaniti 
from expounders ( of the vidija ) and from practical politicians. 

Vide Manu VII. 43 ( =Mat8ya 215. 54 and Agni 225. 21-22 ) for 
directions as to from whom the prince was to learn the four 
vidyas. Kautilya prescribes that the prince should study 
these up to the 16th year, should then marry and that in order to 
foster the growth of the discipline of the intellect he should 
always associate with those who are advanced in the vidySs 
enumerated above ( after his 16th year ) and that the king 
should spend the first part of the day in practising the riding of 
elephants, horses, chariots and in the science of arms and the 
latter part of the day in listening to Itihasa which comprises 
PurSna, history, stories, panegyrics, dharmasastra and artha- 
sastra. A king whose intellect is thus disciplined and who is 
devoted to disciplining his subjects also and to doing good to 
all will be the sole ruler of the earth. The Nitivakyamrta 
( p. 162 ) defines vinaya as ‘ acting with humility towards those 
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who excel in vratas, vidyas and are aged.’ Manu VII. 38-39- 
Kam. I. 19-20 and 59-63, Sukra I. 92-93 ( taken from Kam. 
I. 19-20 ) extol the value and importance of vinaya and waiting 
upon the aged and the learned. Manu ( VII. 40-42 ) !5tates that 
many kings perished with their vast paraphernalia through want 
of discipline while others, though residing in a forest ( i. e, 
without an army &c. ), gained kingdoms through vinaya, and 
names Vena, Nahusa, Sudas son of Pijavana and Sumukha 
Nimi as those who perished through lack of anaija and gives Prthu 
and Manu as examples of those who secured kingdom,? through 
vinaya. Matsya 215.53 is the same as Manu VII. 40. Ancient 
Indian writers harp on the education of the prince so much 
because their ideal of kingship was that the king should be a 
rajar^i ( a royal sage ). Kalidasa frequently speaks of this e. g. 
in Sakuntala H. 14 and Eaghuvaihsa (I. 58). They were 
aware, like Socrates, that until either philosophers became** kings 
or kings philosophers States will never succeed in remedying their 
short-comings ( vide p. 50 above ). Not only was an extensive 
course of intellectual training prescribed for the king, but both 
dharmasastra and arthafiastra works strongly and frequently 
insist upon the necessity of moral discipline and the right direct- 
ion of the emotions and will in the case of the king. 

Kautilya ( I. 6 ) emphasizes that control of the organs of 
sense is the cause of (proficiency in) vidyas and discipline 
should be attempted by giving up the six enemical tendencies 
viz. lust, hot temper, greed, vanity ( mum ), haughtiness or 
insolence ( nmda ), overjoy. He says that ( the whole purpose or 
insistence of ) all sastras is the restraint of the senses, that even 
a supreme ruler of the whole earth up to its four borders whose 
senses are not under control will at once perish and cites two 
examples on each of these six tendencies, viz. Dandakya 
Bhoja who attempted to rape a brahmana girl through lust and 
perished with his kingdom and kinsmen and Karala king of 
Videha; Janamejaya (perished) who attacked brahmanas 
through hot temper and Talajahgha who did so against the 
Bhrgus ; Aila who exacted through greed excessive taxes from 
persons of the four varnas and Ajabindu, the king of Sauvira • 
Havana who did not restore another’s wife through his conceit 
and Duryodhana who did not give even a part from his kingdom • 
Dambhodbhava who despised all beings through his insolence and 

64. The word 'philosopher’ used by Plato has not the narrow mean- 
ing of modern times. 
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Arjuna of the Haihaya dynasty ; Vatapi through overjoy when 
he attacked Agastya and also the oligarchy of the Vrsnis when 
they attacked Dvaipayana Tliese six evil tendencies are 
called iatru-md-varga or ari-sadvarga. Kautilya adds that by the 
conquest of these six evil tendencies Jamadagnya (Parasurama) 
and Ambarlsa enjoyed the earth for a long time. Kam. ( 1. 55- 
58 ) and Sukra. I. 144-146 give six of the twelve examples of 
Kaut. and Kam. L 58 is the same as the last verse of Kautilya 
L 6. Vide Markandeya 27. 12-13. In the Vasavadatta of 
Subandhu ( Hall’s ed. pp. 273-276 ) there is a long list of the 
kings of antiquity (Pururavas, Nahusa, Yayati, Sudyumna, 
Nala and nine others) who suffered owing to some failing or 
other in themselves. The Udyogaparva ( 74. 13-18 ) mentions by 
name 18 kings who by their evil career destroyed themselves, 
their friends and relatives ( such as Mudavarta of the Haihayas, 
Janamejaya of the Nipas, Bahula of Talajahghas, Dhautamulaka 
of the Cinas ). This shows that Cina does not probably stand for 
modern China in the epic. Manu Vn. 44 ( =Matsya 215. 55 ) also 
emphasizes the necessity for the king incessantly to curb the 
senses and not to fall a prey to vices arising from kama and krodha. 
Manu (VII. 45-48) enumerates ten vicious tendencies due to 
kama ( desire for pleasures ) viz. hunting, gambling, sleep by day. 
finding fault (with others), women, drunkenness, (excessive 
indulgence in ) dancing, singing and instrumental music, and 
aimless wandering ; and eight vicious tendencies due to krodha 
(hot temper) viz. tale-bearing, violence, treachery, envy, slander, 

( improper ) seizure of property, reviling and assault. Manu 
further declares ( VH 50 ) that among the vices due to kdma, 
drinking wine, gambling, women and hunting are the most 
harmful, each preceding one being worse than each succeeding 


65. Most of these stories occur in the Mababbarata, Puranas, and 
Buddhist works. Vide Jolly’s ed. of the Kautiliya vol. II. p. 5. But the story 
of the Vrsnis and Dvaipayana is not known. For Janamejaya (different 
from the descendant of Arjuna, the Pandava ) incurring the sin of brahmana- 
killing, vide Santi 150. 3. For Arjuna (called Kartavirya) king of Haihayas, 
vide Sabbaparva 22. 24, Vanaparva 115. 12, Anuasana 153. 3 ff, Santi 
49. 35 ff. and A^amedhikaparva 29, Matsyapurana 43, Vayu 94. For Agastya 
and Vatapi vide Vanaparva 96. In the Markandeya the instances of kings 
that came to grief through kama, krodha, lobha &c. are different except that 
of Aila (chap. 27. 14-17). For Dambhodbhava vide Sabha 22. 24 and 
Udyoga 96. 7 (cr. ed. 94. 7). For the story of Danda who raped a maiden 
of the Bhrgu family vide Ramayana VII. 80-81. Dandakya Bhoja is men- 
tioned ( along with Havana and KIcaka ) by the Kamasutra I. 2. 44-45. 
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one and ( Vn. 52 ) that among the vices due to hot temper, caus- 
ing physical injury, reviling and deprivation of wealth are the 
worst. Manu (VII. 52) has a sly hit that these seven vices are 
more or less prevalent among kings {sarfafraimiiusangmih) and 
therefore the only choice is that of the lesser or least of evils 
Kautilya ( VUL 3 ) has a lengthy disquisition on the views of his 
predecessors about the relative harmfulness of the three vices 
due to hot temper and of the four due to kama and states his own 
opinion that arthndumna meaning loss of the means of livelihood 
by gifts, exactions ( by the king ), loss or abandonment of pro- 
perty is more harmful than reviling and dandapanisya i'^ more 
harmful than arthadusana. He points out the benefits derived 
from hunting viz. exercise, the disappearance of phlegm, bile, 
fat and sweat, the acquisition of skill in aiming at stationary and 
moving bodies, the ascertainment of the minds of beasts when 
they are provoked and occasional travel.*' These are echoed, 
almost in the same words by Kam. XIV. 25 and in the Sakuntala 
(n. 25) by Kalidasa. Vide Sabha 68. 20, Udyoga 33. 92 for the 
seven principal vices. Kam. ( XIV. 6 and 7 ) enumerates the 
three vices of hot temper and the four of kamu and holds an 
elaborate discussion on their respective demerits. He defines 
arthadusana ( XIV. 17 ) somewhat differently ( viz. as the aban- 
doning of an important object or of great wealth in order to show 
that what really merits blame is not so ). Vide the Visnudharmot- 
tara 11.65.12-15 for the two meanings of arthadusana^^. Kam. does 
not agree that hunting has many good points in its favour and 
advises the king to prepare a separate well-guarded hunting 
ground of one-half yojana in length and breadth if he really 
desires to hunt ( XIV. 28-42 ). The Manasollasa ( vol. II ) in 
the 15th chapter of the 4th vimsati deals with hunting as a sport 
for kings and points out how a forest is to be preserved for 
royal hunting and how it is to be guarded and enumerates 31 
methods of hunting. Kam. warns the king who wants to retain 
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his kingdom against fondness for women ( XIV. 57-58 ). He 
further says that a king may even indulge in fondness for 
women and may even drink moderately, hut he must totally 
avoid gambling and hunting ( XIV. 65 ). Kautilya regards 
gambling as the worst of the vices for a king (VUI. 3 last 
sentence in prose ). In the Dasakumaracarita { VIH ) there is an 
elaborate ( but ironical ) description of the mental and other 
benefits derived from the four principal vices due to kama. 
Kam. I. 54 states that hunting, gambling and wine in the case 
of kings must be condemned, since calamities befell Pandu, Nala 
and the Vrsnis ( respectively ) by being addicted to these. Even 
an ideal king like Rama was fond of hunting. Sukra (I. 333-333) 
points out that hunting has much in its favour, but there is one 
great defect in it viz. slaughter of animals. Sukra ( I. 109-119 ) 
denounces gambling, drinking and fondness for women as the 
worst of vices and points out that Indra, Dandakya, Nahusa and 
Ravana came to grief through their passion for women ( I. 114 ) 
and that a king who is excessively fond of dancers, singers, 
courtesans, wrestlers, eunuchs and men of low birth falls an 
easy prey to his enemies ( I. 138 ). Kam. ( I. 40-46, which are 
almost the same as Sukra 1. 102-107 ) gives a poetic description 
of how animals like the deer, the elephant, the moth, the fish 
and the bee meet death or become confined by extreme attach- 
ment to one only out of the five objects of sense and emphasizes 
that man who can and does enjoy all the pleasures of the five 
senses must practise great restraint. 



CHAPTER lit 


DUTIES AND RESPONSIBILITIES OF 
THE RULER. 

All works are agreed that the first and foremost duty of 
the king is the protection of subjects. Santiparva ( 68. 1-4 ) 
notes that all the seven expounders of polity ( rajasastraprane- 
tarah ) named by it extol protection as the highest dhaniui of 
the king. Manu VH. 144 states that the protection of subjects 
is the highest dharma and Kalidasa in Raghuvaihsa 14.67 
alludes to this dictum of Manu. Protection consists in punishing 
internal aggression ( such as by thieves and robbers and by 
persons who invade a man’s rights ) and in meeting external®* 
aggression. Vide quotation from Brhaspati below. Gautama 
( X 7-8 ) prescribes that the special responsibility of the king 
is to protect all beings, to award just punishment and that he 
has to protect the several varnas and asramas according to the rules 
of sastra and to bring them round to the path of their proper 
duties when they swerve from it (XI. 9-10). Vasistha ( 19. 1-2 ) 
states that the wise say that protection is a life-long sattra in 
which he has to give up fear and softness of heart. Vas. 19. 7-8 
and Visnu Dh. S. IH 2-3 are similar to Gaut. XI 9-10. The 
Santiparva ( 23.15 ) repeats a gatha of Brhaspati ‘ As a snake 
swallows mice lying in holes, so the earth swallows these two 
viz. a king who does not fight ( an invader ) and a brahmana 
who does not go on a journey ( for acquiring knowledge from 
famous teachers )**". Manu IX. 306 states that the king pro- 
tecting his subjects according to the sastra and meting out 
punishment to those who deserve it performs every day sacrifices 
in which the fees are one hundred thousand cows ( i. e. he 
secures the spiritual reward of very solemn sacrifices). Yaj. L 335 
is to the same effect. Kautilya also lays emphasis on the duty 
to keep the varnas and asramas to their duties ' Therefore the 

flfstfnwrSsi; « s<nt: t '«rar*fem’i?rnrt 3??^ n 
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king Bhould not allow the people to swerve from their duties. 
He, who keeps dharma intact Cwithout breach), enjoys bliss 
in this world and the next Narada” ( praklrnaka 33 ) states 
‘ His duty is to protect the subjects, to { honour or ) listen to the 
aged and the wise, to look into the disputes of people and to be 
energetic in his functions as king Sukra ( I. 14 ) says that 
the highest dharma of the king is to protect the subjects and \o 
put down the wicked. According to Atri ( verse 28 ), to punish 
the wicked, to honour the good, to increase the treasury in the 
right way, to deal impartially with litigants and to protect 
the kingdom — these five are declared to be sacrifices in the 
case of kings. The Visnudharmottara ( HI. 323. 25-26 ) refers 
to the five sacrifices in very similar words. In Santi 77. 33 the 
king’s duty to restrain brahmanas from engaging in unworthy 
actions is specially emphasized. These passages establish that 
the principal duties of the king were conceived to be to protect 
the subjects, to see that the rules of varuas and asramas were 
carried out by them, to punish the wicked and to do justice. 

The duty to protect involved fighting and probable death- 
Therefore the ancient works on dharma-sastra always insist that 
it is the duty of the ksatriya to fight and that death on the 
battlefield is to be his highest ideal. Manu ( VH. 87-89 ) enjoins 
upon the king, when protecting his subjects against invasion, not 
to run away from battle and promises heaven as the reward 
for kings who die fighting in battle. Yaj. I. 324 holds forth the 
same reward for all soldiers who are killed in battle. Vide 
Strlparva 2.16 and 18 and 11. 8-9. The Bhagavadglta ( It. 31-37 ) 
most solemnly declares that there is nothing higher for a 
kgatriya than a righteous war, that a ksatriya’s duty requires 
him not to quail in battle, that if he dies in battle he goes to 
heaven and if he survives he rules over the world, that he should 
fight as a duty without caring for gain or loss, victory or defeat 
and if he fights with this attitude no sin attaches to him. Santi- 
parva 78. 31 states that just as those who join in the bath of the 
king at the end of the Asvamedha are purified of all sins, so all 
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soldiers ( of whatever caste and on whatever side ) killed in battle 
become pure by the destruction of their sins. Manu ( vn. 94-95 ) 
sets out the results for a soldier when he flees from tlie battlefield. 
Parasara'^' IIL '37 says “Two men pierce the orb of the sun ( i. e, 
reach heavenly worlds ) viz. an ascetic endowed with Yoga and 
a soldier killed while facing the enemy” and the following verses 
(III. 38if ) dilate upon how the slain warrior is w^aited upon in 
heaven by divine damsels. A verse of the Pgveda X. 154, 3 
( = Atharva 18. 3. 17 ) appears to hold that warrior.s losing life 
in battle reap the same rewards that those who make gifts of a 
thousand cows in sacrifices secure.'^® It is probably this passage 
which Kautilya has in mind when in X. 3 he refers to the Veda 
for inciting the soldiers to fight without regard to life, Ap. Dh 
S. (II. 10. 26. 2—3) state.s that a king, who striv^'es to recover the 
wealth of brahmanas (stolen by thieves) and dies in the effort 
is said to perform a sacrifice, in which his body is the sacrificial 
po.st and the fees are incalculable and that other valiant men 
losing life in fighting for a ( good) cause are in a similar position 
To die fighting for the protection of cows and brahmanas is 
specially commended (vide Santi 21. 19 and 77. 28 and 30). The 
Visnudharmasutra m. 44-46 prescribes ‘there is no duty for 
kings equal to losing one’s life in battle; those who meet death 
in protecting a cow, a brahmana, a king, a friend, their own 
wealth and their wife enter heaven as also those who meet death 
in preventing confusion of varnas ( caused by adultery &c ) ’ 
On the eve of battle the great warrior Bhisma says to his officers 
‘ it is a sinful act for a ksatriya to die in his house from some 
disease; the ancient code of conduct for him i,s that he should 
meet death from steel ’ ( Bhismaparva 17. 11 ). The same idea is 
presented in Salyaparva 5. 32, Santi 97. 23 and 25. 


i 


Kamandaka^s (y. 82-83) makes it clear that the subjects 
require protection against the king’s officers, thieves, enemies of 
the king, royal favourites ( like the queen and the princes ) and 
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the greed of the king himself. As an extension of the king’s 
duty to protect, the works lay down that it is his duty to support 
students, learned brahmanas, and sacrificers. Vide Gaut. X. 
9-12, XVm. 31, Kaut. 11. 1, Anusasana 61. 28-30, Santi 165. 6-7, 
Visnudharmasutra III. 79-80, Manu Vfl. 82 and 134, Yaj. I. 
315 and 323 and in. 44, Matsya 215. 58, Atri 24. The Hindu 
kings of ancient and medieval India followed this advice with 
great liberality for centuries and the subject has already been 
treated in vol. II. pp. 113, 856-864. The functions of Government 
were not supposed to end with the maintenance of peace and order, 
but Govermnent must be an instrument of the diffusion of culture. 
The king is also called upon to support helpless and aged people, the 
blind, the cripple, lunatics, widows, orphans, those suffering from 
diseases and calamities, pregnant women by giving them medi- 
cines, lodging, food and clothing according to their requirements'^^. 
Vide Vas. 19. 35-36, Visnudharmasutra III. 65, Matsya 215. 62, 
Agni 225. 25, Adiparva 49. 11, Sabha 18. 24, Virataparva 18., 24, 
Santi 77.18. The Rajanlti-prakasa (pp. 130-131) quotes^® the 
Visnudharmottara requiring the king to honour and protect chaste 
women ( pativratSs ) and Sahkha-Likhita to the effect that even 
kaatriyas and vaisyas who cannot maintain therqselves by the 
methods prescribed by the sastras for them should approach the 
king who should help them with the means of livelihood and they 
should work for the king in the manner laid down for them and 
tha't sudras also should apply their skill and crafts for the benefit 
of the king when so maintained. Medhatithi on Manu V. 94 
states that when a king supports his subjects in a famine by 
distributing food from his treasury no question of his being in 
mourning would come in the way. These provi.sions for the old, 
the blind, the widows, orphans and helpless persons and for the 
relief of unemployed ksatriyas, vaisyas and sudras strike one as 
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rather modern in tone. In many modern countries the State 
has become the means of providing services for the greater part 
of its subjects, not only armed forces and the police, but social 
services such as education, public health, medical attendance, 
insurance against unemployment, old age, widowhood, and 
orphanage, relief of poverty &c. In ancient India, though there 
were naturally no Acts of Parliament guaranteeing the above 
services to the subjects, public opinion, the views of eminent 
Writers and the practice of the best kings created an atmosphere 
in which it w^as thought that it was imperative for the king 
representing the State and its resources to encourage learning, to 
care for the blind, the decrepit, the old and the widowed and to give 
employment to those who were unemployed. Aioka constructed 
hospitals for men and animals (2nd Rock Edict at Kalsi in 
0. 1. 1. vol. 1, p. 28), alms-houses, rest houses, watering places, 
shady trees on the highways and irrigation works, visited and 
supported the aged ( 8th Girnar Rock Edict in C. 1. 1. p. 15 ), In 
the 2nd century B. C. Kharavela, emperor of Kalihga, declares in 
his Hathigumpha Inscription ( E. I. vol. XX p. 71 at p. 86 ) that 
in the very first year of his reign he constructed embankments 
round the Khibira lake in the Kalihga capital and renovated all 
public gardens. Rudradaman in the 2nd century A. D. repaired 
the Sudarsana lake at great cost from his own treasury without 
levying fresh taxes or benevolences {pramya) or forced labour. 
The Anusasanaparva says that good kings should'^® construct 
meeting halls, prapas, tanks, temples and lodging places for 
brahmanas. The Matsyapurana 215. 64 remarks that the king 
should give to those who stay in hermitages food, oil and pots 
Vide Ap. Dh. S. II. 2. 4. 21 and Haradatta thereon as to provision 
for sudra guests. It is quite possible that these rules of the texts 
were not literally followed by ail kings, but it is well-known 
how even legislative enactments are carried out by the subordi- 
nate staff in all countries including those of the West One has 
only to turn to Dickens ’‘Oliver Twist’ for some indication erf 
the administration of Poor Daws and work-houses in England 
about a hundred years ago. 


As regards the king’s daily routine Kaut 1 19 Mann Vn 
145-147, 216-226, Yaj. L 327-333, Sukraniti I. 276-285, Agnipurina 
235, Visnudharmottara IL151, Bhagavata X.70.4-17, Nitinrak- ' >- 
Vm. 9 ff, Rajanitiprakasa pp. 153-169 and other works lay down 
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detailed rules, which have been already set out ( H. of Dh. vol. 11 
pp. 805-806 ). Every day on rising from his bed the king was 
advised ( by Manu VII. 37 ) to wait upon brahmanas learned in 
the three Vedas and endowed with wisdom and to abide by their 
directions. Vas. I. 39-41, Gaut. XL 13-14 say the same. In 
giving this advice exaggerated claims were made for brahmanas 
which have been already set out before. Vide H. Dh. vol. II 
pp. 135-136 and Anusasana 33. 2-8. The king was also expected 
to show himself to all people every day ( Ayodhya 100. 51, 
Sabha 5. 90)” 

An extremely high ideal was placed before the king by the 
Kautiliya, the Mahabharata and other works. In the Artha- 
sastra I. 19 Kautilya proclaims the magnificent ideal ‘ in the 
happiness of the subjects lies the happiness of the king, in their 
welfare lies his welfare ; the good of the king does not consist 
in what is pleasing to himself, but what is pleasing to the 
subjects constitutes his good’. Similar words occur in the 
Visnudharmasutra IH. last verse. The Mahabharata ( Santi 69. 
72-73) purports to quote two verses of Angiras ( i.e. Brhaspati ), 
one of which says ‘ of what use is tapas to that king or of what 
use are even sacrifices to him who has well looked after his 
subjects ? He is surely one who knows all dharmas.’ Kautilya 
compares the king to the performer of a sacrifice, in which his 
jvoda** (in the case of the sacrificer observances about food, 
scratching the body &c. ) consists in being ever active, the 
sacrifice consists in issuing orders for carrying out the business 
( of the State ), the sacrificial fee ( that the king pays ) is his 
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but retrograde Viceroy ) which breathes the same high and noble sentiments 
' in their prosperity will be our strength, in their contentment our security 
and in their gratitude our best reward 

82. Vide Ap. Sr. X. 12-15, Baud. Sr. VI. 6 for long lists of observances 
tvratas) some of which are set out in H. Dh. vol. II. pp. 1139-1140 and 
ihid. p. 1135 for the bath o£ the sacrificer. 




62 


History of DJmrmasastra 


[ Vol. 


impartiality to all ( lit. behaving in the same way to all ), and 
his coronation corresponds to the bath of the person who is 
consecrated for a sacrifice. Santiparva ** ( 56. 44 and 46 ) and 
Nitiprakasika VIII. 2 declare that a king like a pregnant woman 
should not do what is pleasing to him, but what would conduce to 
the good of the people and the ancient dharma for a king is to 
keep the subjects contented. In Santi 90. 1 and 5 it is said ‘ tbe 
king is there for the upholding of dharma and not for acting as he 
likes and that all beings have to depend on dharma which in its 
turn depends on the king ’. In Udyogaparva 118. 13-14 a king 
exclaims ‘ the wealth I possess is for the benefit of the urban and 
rural population and not for my own enjoyment ; for, that king 
Who at his sweet will gives away what ( really is not his but ) 
belongs to others does not become endowed with .spiritual merit 
nor with fame ’. King Mamtta is warned by his grand-mother 
in the Markandeya ( 130. 33-34 ) that the king’s body is not 
meant for pleasures but for undergoing great trouble in protec- 
ting the earth and carrying out his duties. Ancient writers 
loved to dwell upon the rule of the king as paternal. ' Kaut, 
n.- ! states that the king should favour like a father those w'ho 
are outside the rules for remission of taxes. Yaj. 1. 334 require.? 
<fce king to be like a father to his subjects and servants. Vide 
Santi 139. 104-105 for the same idea. In the Ramayana n. 2. 
28-47 and V. 35. 9-14 the virtues of the prince Rama are 
set- out in great detail, where it is said that Rama behaved like 
a father ( n. 2. 39 ), that he sympathized with the people in 
their sorrows and was pleased like a father when the subjects 
celebrated festivals. The Ramayana s" m. 6. 11 declares that 
it would be a great adJmrnia on the part of that king who takes a 
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sixth part of the produce ( of fields ) and does not protect his 
subjects as if they were his children. These sentiments are 
echoed by classical poets like Kalidasa in the Sakuntala V. 5 
and VI. 23 and the Raghuvarhsa ( I. 24 ). In the Harsa- 
carita ( V ) the dying king Prabhakaravardhana consoles ' his 
young and favourite son Harsa by exhorting him to reflect over 
the idea that kings are to be deemed to have relatives in their 
subjects and not merelsr in agnates. Asoka also in his 
Edicts harps on the paternal relation ‘ all men are my 
children ’ ( the first separate Jaugadh Edict, C. I. I. vol I 
pp. Ill and 114 ). 

There were, it appears, several grades of rulers from the 
most ancient times. The word rujan occurs in numerous places 
in the Rgveda. It is applied to such gods as Mitra and Varuna 
( Rg. VIL 64. 2 ), Varuna ( Rg. I. 24. 12 and 13, X. 173. 5 ). 
It appears to be used in two senses, viz. (1) ‘ king ’ as in Rg. 
I. 65. 7, HI. 43. 5 ( ‘will you make me the protector of people, the 
king, O Indra ’ ), IV. 4. 1, IX 7. 5, X. 174. 4 ) and (2) ‘ noble ’ as 
in Rg. IX. 10. 3, X. 78. 1, X. 97. 6 ( ‘ where the plants come 
together as nobles in an assembly ’ rdjamh samitdvim ). In Rg. 
V TTT 21. 18 it is said®^‘Citra who gave thousands and ten 
thousands is the only king, others are only small chiefs along 
the bank of the Sarasvatl The word ‘ sarhraj ’ is known to 
the Rgveda and is used as an epithet of Varuna (in Rg. VX 68. 9) 
and of Indra ( in Rg. Vni. 16. 1 ) and the word saihrajya also 
occurs in relation to Varuna in Rg. I. 25. 10. In Rg. VIII. 37. 3 
Indra is said to be sole ruler of the world ( ekanit ). It is not un- 
likely therefore that the idea of an emperor who had suze- 
rainty over several kings was known, though it is possible that 
in Rg. Vm 37. 3 the word is used only in a metaphorical sense. 
In Rg. Vn. 83. 7-8 it is said that ten kings though they 
formed a confederacy could not vanquish king Sudas and that 
in the ten kings’ battle { dasarUjne ) Indra and Varuna helped 
Sudas who was surrounded by them on all sides. A very large 
number of kings is mentioned by name in numerous places in 
the Rgveda ( e. g. I. 53. 8 and 10, I. 54. 6, 1. 100. 17, VH. 33. 2, 
VIII. 3. 12, Vin. 4. 2 ). Besides these it appears that there were 
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tribal chiefs or governments of such clans or tribes as the 
Anus, Druhyus, Turvasas, Purus, Yadus ( Rg. I. 108. 8, all in 
the plural, VII. 18. 6 and VIII. 6. 46 ). But sometimes these 
words are used in the singular, when they mean ‘ a king or 
chief of that clan ’. Vide Bg. VIIL 4. 7, VIII. 10. 5, IV. 30. 17. In 
the Atharvaveda HI. 4. 1 (may you shine forth as the sole ruler of 
men) that word (ekarat) is used in its literal sense and in Atharva 
VI.98.1 (may®^^’ Indra conquer and may he never be defeated, may 
he shine as the overlord among kings ) the idea of an emperor 
(adhiraja) is clearly set forth. In Bg. X. 128. 9®* the word ‘adhi- 
raja ’ must be taken in the same sense. The Atharvaveda speaks 
of an Ugra which word seems to mean a formidable king ( or 
emperor ) ‘ Then you chase away disease as a formidable ( king ) 
who is in the midst ( of many kings presses hard each of them ) ’ 
IV. 9. 4. In the Atharvaveda III. 4. 3 it is said ‘ May the ugra see 
a lot of tribute ’. In Bg. X. 34. 8 the word ugra has probably 
the same sense viz. ‘ a formidable king ’. In the Tai. S. II. 6. 2. 2 
it is said that men are held (supported or restrained) by the king 
( tasmad rajna manusya vidhrtah ). In the Tai. S. I. 8. 10. 2 
occur*® the words in the add formula recited in the Bajasuya 
‘ May the gods extract for men great power, great overlordship, 
great sovereignty over people ; this, O Bharatas, is your king 
while Soma is king of us brahmanas ’. The exact relation of the 
two words ‘ adhipatya ’ and ‘ janarajya ’ is not clear. Similar 
words occur in Vaj. S. IX. 40 and X. 18 and in Kathaka XV. 5. In 
the Ait. Br. (39.1) it is said*'’ that ‘whoever desires the king to attain 
supremacy over all kings, to attain to the rank of emperor. ..and 
desires that he be the supreme ruler, the sole emperor (ekarat) of the 
whole earth bounded by the sea up to its very extremities should 
be consecrated and crowned with the Aindra Mahabhiseka after 
making him take an oath.’ In this passage the meanings of the 
words ‘bhaujya’, ‘svarajya’, ‘vairajya’ and ‘ paramesthya ’ in 
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relation to sovereignty over people are not clear. They are 
probably hyperbolical and grandiloquent words to convey sup- 
reme power. Even a brahmana, according to vedic texts, may 
perform the Vajapeya if he desires ‘ svarajya ’ which means super- 
eminence. Paramesthin means ‘ Prajapati ’ and so paramesthya 
simply means godlike power. Further there is no apparent 
reason why, after rising high from samrajya to ‘ paramesthya ’ 
there should be a descent to mere ‘ rajya ' and ‘ maharajya ’. 
Sayana*' takes ‘rajya’ and ‘maharajya’ at the end of the 
passage as referring to the position of the king in the 
next world. This is rather far-fetched. Jayaswal ( in ‘ Hindu 
Polity ’, part 1 pp. 89-90 and p. 133 ) takes these words to 
mean ‘ the Bhaujya constitution &c. ’ relying on the occurrence 
of the Bhojas in Asoka’s Rock Edicts V and XjU and in Khara- 
vela’s Inscription, on the appearance of Bhojas as rulers in 
Western India and the town of Bhuj in Cutch and ‘ vairajya ’ as 
kingless system and ‘svarajya’ as ‘ self-ruling system ’ ; but this is 
all unwarranted and is a fair sample of the way in which some 
of Jayaswal’s theories are built up. It passes one’s understanding 
how a paramount sovereign is promised vairajya ( in Jayaswal’s 
sense ) in the Ait. Br. In the Rgveda ( V. 66. 6 ) we have the 
word ‘ svarajya ’ ( which probably means the same thing as 
‘ svarajya ’ ) in ‘ Let us strive for an all-embracing sovereignty, 
which will afford protection to many’’*. In the Satapatha 
Brahmana the distinction between a king ( rajan ) and an emperor 
is very clearly expressed as follows : ‘For, by offering the 
Rajasuya he becomes king and by the Vajapeya he becomes 
emperor; and the office of king is the lower and that of emperor 
higher ’ ( V. 1, 1. 13 ). Satapatha IX. 3. 4. 8 contains the same 
idea again. In Satapatha I. 6. 4. 21 it is said ‘ before the slaying 
of Vrtra he was Indra, it is true; but after slaying Vrtra he 
became Mahendra, even as a king ( rajan ) becomes a maharaja 
after obtaining victory ’. These passages are sufficient to establish 
that the idea of a suzerainty extending over many kingdoms was 
known in the times of the Hgveda and had been fully developed 
before the composition of the Aitareya and Satapatha Brahmanas. 
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The Aitareya Brahmana mentions by name twelve emperors of 
ancient India and the Satapatha thirteen ( XEH. 5. 4. 1-19 ). 
Panini explains ( V. 1. 41-42 ) ‘ sarva-bhauma ’ as ‘ the lord of the 
whole earth The Amarakosa states that the words ‘ raj 
‘ parthiva ‘ ksmabhrt ‘ nrpa ‘ bhupa ’ and ‘ mahiksit ’ are 
synonyms and mean ‘ king that a king before whom all 
feudatories humble themselves is styled ‘ adhisvara’, ‘cakravartin’, 

‘ sarvabhauma ’ i. e. these three last words are synonyms. The 
word ‘cakravartin’ is derived*^ by Ksirasvamin as ‘one who wields 
lordship over a circle of kings ’ or ‘ who makes the circle ( i. e. 
kingdom ) abide by his orders’. The word ‘ cakravartin ’, though 
not so ancient as ‘ sarvabhauma ’, has been employed from very 
ancient times. The Maitri Upanisad 1. 4 mentions®* 15 cakra- 
vartins. The Rajanitiprakasa ( p. 58 ) quotes ** a passage from 
the Samavidhana Brahmana ( IQ. 5. 2 ) ‘ the priest should perform 
the coronation with the Ekavrsa Saman for that king whom he 
desires to be the sole ruler and whose circle of territory ( he does 
not desire ) to be overwhelmed ( by an enemy ) ’. Here probably 
is one of the earliest references to the derivation of the word 
cakravartin. In the Mahavagga (Selasutta, S. B. E. vol. X p. 102 ) 
Lord Buddha is made to say ‘I am a king, an incomparable, 
religious king ( dharmaraja ) ; with justice ( dhammena ) I turn 
the wheel, a wheel that is irresistible ’. Here the idea of the 
secular cakravartin is carried into the moral and spiritual sphere. 
In the Nanaghat Inscription (of about 200 B. C. ) occurs the word 
* apratihatacakasa ’ (i. e. — cakrasya ). Vide A S W I, vol. V. p. 50 at 
p.60. Kharavela is styled Kalihga-cakravartin in the Manchapuri 
record of his chief queen (E. I. vol. XX p. 86n), ‘ supavatavijaya- 
caka ’ ( supravrttavijaya-cakra, in 1. 14 ) and ‘ pavata-caka ’ 
( pravitta-cakra in 1. 17 ) of his Hathigumpha Inscription ( E. I. 
vol. XX at pp. 88-89 ). Kautilya ( IX. 1 ) defines the land of the 
cakravartin as the territory on the earth spreading towards the 
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north from the sea to the Himalaya, which is a thousand yojanas- 
in extent when measured in a straight line. The same idea 
occurs in the Kavyaralmarhsa of Rajasekhara ( p. 92 ). Kautilya 
also employs the expression ‘ caturanto raja ’ ( a king of the earth 
up to its four boundaries ). Santi-parva ” speaks of a ruler 
who brings the whole earth under one umbrella. On the birth of 
Harsa, the chief astrologer told his father Prabhakaravardhana 
that the boy would be the leader of the seven cakravartins 
( Harsacarita IV ). In some works the six cakravartins are said 
to be Mandhata, Dhundhumara, Hariscandra, Pururavas, Bharata, 
Kartavirya. The Sabhaparva ( 15. 15-16 ) mentions five emperors 
of old viz. Yauvanasva ( Mandhata ), Bhaglratha, Kartavirya, 
Bharata and Marutta. Vide Dr. N. N. Law’s ‘ Aspects of Ancient 
Indian Polity ’ pp. 17-21 for exhaustive lists of ancient emperors, 
from the Mahabharata, the Satapatha Brahmana and other works. 
This ideal of cakravartin was set before them by all ambitious 
and energetic Indian rulers from ancient times. The result was 
that constant wars took place. We have a galaxy of historical 
emperors that emulated such mythical heroes and emperors as 
Mandhata and Bharata and practically realized the ideal. To 
name only a few, Candragupta, Asoka, Pusyamitra, Bhavanaga of 
the Bharasivas, Fravarasena Vakataka, Samudragupta and Harsa 
are great names in our ancient history. Even if this ideal of 
universal empire had not been there, wars could not have been 
avoided. That was a very usual thing everywhere in the ancient 
world. Only about 700 years ago, Britain, which is a very 
small country compared to India, had three kingdoms engaged in 
constant warfare. 

The Matsya-purana ( 114. 9-10 ) first gives the dimensions of 
Bharata-varsa from South to North ( from Cape Comorin to the 
source of the Ganges ) as one thousand yojanas, states that its 
extent is ten thousand yojanas ( when measured upwards across 
the boundaries ) and that on all borders of it there are Mlecchas 
and that Yavanas and Kiratas dwell to its east and west ( verse 
11 ) and that the king who conquers the whole of Bharata varsa is 
styled ‘ saihrat ’ ( verse 15 ).^ Vide Brahraapurana 17. 8 ff for 
almost the same words. The Sukranitisara (I. 183-187) states that 
a samanta is one whose yearly revenue is from 1 to 3 lakhs of 
silver karsas without oppressing the people, the revenue of a 
mandalika is from 4 to 10 lakhs, that of a rajan is from 11 to 20 
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lakhs, of a maharaja from 21 to 50 lakhs, of a svarat from 51 
lakhs to a crore, of a virat from two crores to ten, of the sarva- 
hhauma (who wields suzerainty over the whole earth i. e, 
Bharatavarsa ) from 11 crores to 50. Though these definitions 
may be regarded as scholastic and too rigid to have been practically 
followed they do convey a sufficiently clear idea about the power 
of a feudatory, a king and an emperor. The Sabhaparva” 
( 15. 2 ) says ‘ there are kings in each house, who do what pleases 
them ; but they do not reach the position of emperor, which title 
can be acquired with great difficulty’; and ‘that king under whose 
sole dominion the world abides secures the position of safuraj ’• 
In these and other places ‘ world ’means ‘ Bharatavarsa ’ for which 
see H. Dh. vol. n pp. 17-18. Sovereignty ( samrajya ) consisted 
in ancient India not necessarily or invariably in acquiring con- 
trol over vassal kings in all their affairs. Generallythe supreme 
ruler did not hanker after territory so much as after having his 
superior prowess acknowledged. The descriptions of digiijayas 
(world conquests) in the Mahabharata (e. g. of Pandu in Adi 
113, of Arjuna and the other Pandava brothers in Sabha, chap. 
26-32 ) show that there was no aggrandizement by acquiring 
fresh territory but all that was desired was to make the several 
kings submit and pay tribute or offer presents. Arjuna 
expressly says in Sabha 25.3 that he would bring tribute from 
all kings and the conquered kings are generally represented as 
submitting and making presents of gems, golds, horses, cows 
to the conqueror. The Allahabad stone pillar®* Inscription of 
Samudragupta (Gupta Ins. p. 8) states that the pratyarUa 
(bordering) kings of Samatata and other countries and the 
Malava and other tribal^ oligarchies fully gratified Samudra- 
gupta’s commands by giving all tribute, by obeying his orders 
and by coming to perform obeisance. Santi 96 insists that 
conquests should be made according to dharma. Empire did 
not mean imposition of the language or the government system 
of the conqueror on the conquered country. The conqueror’s 
duty as understood by ancient Indian works was quite different 
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as will be presently shown. Kautilya (XII. 1) declares’®® that 
there are three kinds of invaders, viz. dharmavijayin (who is 
satisfied with mere submission or obeisance ), lobhavijayin ( who 
is satisfied with gain in land and money ), amravijayin ( who is 
not satisfied with land and money only but robs the defeated 
king of his son, wife and life ). The Nitivakyamrta ( pp. 362-363, 
Yuddhasamuddesa) defines the three almost in the same words. 
This shows that in the first two kinds of conquests the conquered 
state retained its own institutions, organization and government 
intact. Bana gives '°’ in very striking language what Harsa 
proclaimed when he started against the treacherous king of 
Gauda and on digmjaya. It appears that even the queens of 
vanquished chiefs had to perform the duties of maids at the 
time of the coronation of the emperor and empress, as queen 
Yasomatl says to Harsa (in Harsacarita V). Vide Sabha 31. 
73-74 where Bibhisana is said to have come with presents to 
Sahadeva. Asoka ( in Kalsi Edict No. XHI in C. 1. 1. 1, pp. 44 
and 46, ed. by Hultzsch ) speaks of his conquest being dhanna- 
vijaya. This means that he foreswore greed and cruelty and 
wanted that his influence be only acknowledged. The Pallava 
king Sivaskandavarman (of Kanci) who had performed the 
Agnistoma, Vajapeya and Asvamedha sacrifices calls himself 
dhamma-maharajadhiraja (a dharma-vijayl emperor) in E. L 
vol. I. p. 5. In the Dudia plate of Pravarasena II, Prthvlsena is 
styled dharma-vijayin ( E. I. vol. HI p. 258 at p. 261 ). Samudra- 
gupta’s conquest of South India seems to have been only a 
dharmavijaya. As time went on the titles of kings grew in 
grandiloquence. Asoka whose empire extended at least from 
Afganistan to the Bay of Bengal and included some part of the 
Deccan and Mysore calls himself ‘rajd\ Kharavela is styled only 
maharaja and Kalihgadhipati in the Hathigumpha Inscription. 
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Huviska, the Kusapa emperor, is styled Maharuja-rajatiraja- 
derapMtra ( E, I. vol. 1. pp. 371, 386). Samudragupta is simply 
maharaja ( Gupta Inscriptions p. 8 ). But later emperors styled 
themselves paramabhattaraka-maharajadhiraja ( Gupta Inscrip- 
tions p. 70, Indore copperplate of Skandagupta of Gupta year 
146 i. e. 465-66 A. D. ) or sometimes ‘ parama-bhattaraka-maha- 
rajadhiraja-paramesvara ’ ( Gupta Inscriptions No. 39, p. 176 
copperplate of the Valabhi king Siladitya in 447 of the Valabhi 
era i. e. 766-67 A. D. ). Ancient works are not very particular 
about the epithets they employ when speaking of a king or an 
emperor. Santi ( 68.54 ) says that a king is praised with the 
epithets rajan, bhoja, virat, saihrat, ksatriya, bhupati and 
niT)a. ''** Dasaratha is styled raja in Ayodhya 2.2. and maha- 
raja in 18.15 and 57.32. The Rajanitiratnakara (pp. 3-4) holds 
that kings are of three kinds; viz. emperor ( sarhrat ), one who 
pays tribute and one who does not pay even tribute ( but is not 
a saihrat), quotes several verses from a work of Narada on 
politics and states that the words cakravartin, saihrat, adhisvara 
and maharaja are synonyms. Kings aspiring to be called 
saihrat performed the Rajasuya and Asvamedha in ancient 
India. The Sabhaparva 13.30 speaks of Rajasuya as fit to be 
performed by a saihrat, Senapati Pusyamitra ( about 180 B. C. ) 
is said to have performed two Asvamedhas ( vide E. I. vol. XX 
p. 54, 57 ). The Ghosundi Inscription ( E. I. vol. 16 p. 25 and 
E. I. vol. 22 p. 198 ) speaks of Sarvatata, a great devotee of Visnu 
as a performer of Asvamedha. Kharavela ( who was a Jain ) 
performed Rajasuya (E. I. vol. XX at p. 79). The Vakataka 
king Pravarasena I had performed four Asvamedhas ( E. I. vol. 
in. p. 258 and Gupta Inscriptions No. 55). In the Vakataka 
copperplates the Bharasivas are extolled as having performed 
ten Asvamedhas ( E. I. III. 258 at p. 260 ). The Salahkayana 
king Vijayadevavarma, whose capital was at Vengi in Andhra 
is said to have performed an Asvamedha ( E. I. IX p. 56, about 
350 A. D ). The Calukya king Pulakesin I had performed Asva- 
medha { E. I. vol. VI p. 1 and IX. p. 100 ) about 550 A. D. Pusya- 
mitra is styled simply Senapati in the Malavikagnimitra Act V 
when he sends a message to his son about attending the Rajasuya 
in which he had been engaged. For the significance of the Abhi- 
secaniya rite in Rajasuya vide H. of Dh. vol. H pp. 1216-1218 
The Kadambas are said to have performed Asvamedhas in the" 
Nilambur plates (E. I. vol. VUI p. 148). The Visnukundin 

102. i ti (Tf%; 

«_: 511 ^ 68 . 54 . 



The conqueror's duties 


71 


m] 


Maharaja Madhavavarman performed eleven ASvatnedhas and 
one thousand Agnistomas (1. H. Q. vol. IX p. 278). Vide H. Dh. 
vol. II pages 1238-1239 for a few more historic examples of the 
performers of Asvamedha. 

Kautilya ( VIl 16 ) prescribes that the conqueror should not 
covet the territory, wealth, sons and wives of the slain ( in 
battle ), that he should re-instate the late king’s kinsmen in 
their proper places ( or positions ), that he should instal the son of 
the deceased king on the throne of his father and adds that the 
emperor who kills or imprisons the kings that submit and covets 
their lands, wealth, sons or wives provokes the imridala ( the 
circle of States ) and makes it rise against himself. Yajnavalkya 
( 1. 342-43 ) prescribes that it is the duty of the conqueror to 
protect the conquered country in the same way as his own 
country and the conqueror is to respect the customs of the con- 
quered country, its laws and the usages of the families therein. 

The Visnudharmasutra ( III. 42 and 47-49 ) enjoins upon 
the conqueror not to uproot the usages of the conquered country, 
to establish in its capital some kinsman ( of the slain king ) and 
not to destroy the royal family unless it be of low birth. Manu 
( Vn. 202-203 ) and Agnipurana 236-22 prescribe similar rules. 
The Ramayana (VH 62-18-19) requires the conqueror, after 
uprooting the king, to establish another king there in order to 
ensure stable government. Vide Santi 33-43-46 quoted above on 
p. 40. Katyayana(q. in the Rajanitiprakasa p. 411) prescribes that 
even when the (vanquished) king is at fault, the conqueror 
should not ruin the country ( for the fault of the vanquished 
king ), since he ( the vanquished king ) did not start ( on his 
career of ) wrong-doing with the consent of his subjects. The 
Rajanitiprakasa draws from this the conclusion that the 
ministers with whoso consent the war was started may be 
harassed by the conqueror. This advice was generally followed 
by ancient conquerors and emperors. Rudradaman ( 150 A. D.) 
is styled the establisher of kings that had lost their territories 
( in the Junagadh Ins., E. L vol. VIII at p. 44 ) and in the 
Allahabad Stone Pillar Inscription of Samudragupta it is said 
that his fame travelled over the whole world because of his 
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having re-established several royal families that had lost their 
kingdoms ( Gupta Inscriptions, p. 8 ). The Sukranitisara ( TV. 
7-397-399 ) requires the conqueror to support the well-behaved 
son and the queen of the vanquished king or to give a fourth of 
the conquered kingdom to him and only jV part of it to one who 
is not endowed with good qualities and the conqueror may 
appropriate the whole treasury of the conquered. 

The coronation of a king was a very solemn and important 
ceremony. Reasons of space forbid any lengthy treatment but 
something must be said about it. In the medieval text-books, 
various procedures are described from different sources. The 
Rajanitiprakasa ( pp. 42-112 ), the Niti-mayiikha ( pp. 1-13 ) and 
the Rajadharmakaustubha ( pp. 237-374 ), the Raja. Dh. K. ( II, 
pp. 6-10 ) quote procedures of coronation from the Ait. Br., the 
Gopatha Br., the Samavidhana Br., the Brahmapurana, the 
Visnudharmottara and other works. The procedure from the 
Puranas probably originated when persons of the sudra caste 
frequently became kings. The Rajanitiprakasa ( p. 112 ) says 
that there being different procedures of coronation rites based on 
Vedic texts, some hold, following the dictum of Sahara ( on 
Jaimini II. 4-9 ), that the coronation rite should comprehend all 
the different items mentioned in the several vedic texts ( provided 
they do not contradict each other ), while others hold that there 
should be no comprehensive inclusion of all items but each vedic 
or smrti procedure should be followed separately by itself. Mitra- 
misra concludes that the purohita should follow that course 
which is nearest to his own sakha. The Rajadharmakaustubha 
(p. 339 ) says that as the rite described in the Visnudharmottara 
contains the largest number of details, one who is able to 
do so, may follow that Purana, while for those who cannot 
do so there is an option or students of the Rgveda may follow the 
Rgvidhana mode, of the Samaveda the Samavidhana Br. and all 
may follow the Purana mode of coronation. I shall first briefly 
indicate what procedure was followed in some vedic texts such 
as the Gopatha Brahmana, the Samavidhana Br. and in the 
Grhyasutras, then point out what was done in the times of the 
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epics and set out the prominent items in the procedure of the 
puranas. 

Tlie Aitareya Brahmana ( 38 ) describes the Great Corona- 
tion of Indra(Ai«^/n( m i]idhhisekit)imA in that connection mentions 
how the kings of the Satvatas in the south were called ‘ Bhoja ’ 
after coronation, the kings of the eastern countries were called 
‘ saihrat the kings in the west were called ‘ svarat ’ and the 
kings of the north i. e. of countries beyond the Himalaya ( viz. 
Uttarakurus and Uttaramadras ) were called ‘ virat Then 
( in 39 ) it states that the ksatriya king is to be made to take an 
oath and is to be crowned in the manner of the Aindra Maha- 
bhiseka The oath which the ksatriya is to take before the 
priest with faith is ; ‘ the merit of sacrifices and good works that 
belongs to me from the night I was born up to the night on 
which I shall die, my worlds, good deeds, life, progeny, — these 
you may destroy if I hate ( or prove false to ) thee’. Vide note 41 
above for the coronation oath in Santi 59. 106 ff. It will be noticed 
that this passage of the Ait. Br. contains no undertaking given by 
the king to the people to rule according to dharma or for their 
welfare. So this passage cannot strictly be interpreted as postula- 
ting a contractual basis for the authority or power of the king, as 
done by Jayaswal ( ‘ in Hindu Polity ’ part H. p. 28 ). The Ai t 
Br. sets out the materials ( samb/mras ) for the coronation of a 
king ( in chap. 39-2 ) viz. fruits of nyagrodha, udumbara, 
asvattha and plaksa trees, grains of small rice, large-sized rice, 
priyangu and barley, a couch of udumbara with span-long feet, a 
spoon with a four-cornered scooped ba.sin of udumbara and an 
udumbara vessel, on one of which two the other materials were 
to be placed and curds, honey, clarified butter and rain water 
gathered when the sun is shining. The mantras to be recited 
are mentioned in 39-3-4 and the fee in 39-6. In the Rajasuya 
(to be performed only by a ksatriya) described in the Brah- 
manas and sutras, the principal rite is the Abhisecaniya in 
which the king is bathed with waters brought from seventeen 
sources in seventeen vessels of udumbara wood. Vide H. Dh. 
vol. II. pp. 1216-1218 for the rite. The Rajanitiprakasa (p. 92- 
107 ) explains the procedure of coronation from the Ait. Br. In 
the Rajasuya, among the preliminary rites are the offerings 
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called ‘ ratninam havirhsi ’ ( the offerings in the houses of the 
jewels, which are twelve). Vide H. Dh. vol. II pp. 1215-16, 
They have a symbolical value. The person to be crowned re- 
cognizes the importance of his high functionaries and is declared 
to be their king and they are supposed to approve of him as 
king. In the Abhisecaniya rite of the Eajasuya, there are two 
parts, a religious and a popular. First, the adhvaryu and the 
other priests sprinkle the king with holy water collected from 
various sources in vessels ; then the king’s brother, a friendly 
ksatriya and a vaisya also sprinkle him with the holy water. 
This last is symbolic of the popular approval of the coronation. 

The Tai. Br. 11. 7. 15-17 deals with coronation. It first 
gives the seven mantras for seven ahuhs that are offered. A 
tiger skin is spread on which the king is seated and he is 
sprinkled with holy water in which sprouts of barley and durva 
grass are mixed up ; the king ascends a chariot to the accom- 
paniment of mantras, then the four wheels of the chariot are 
touched, the purohita and charioteer are addressed with man- 
tras ; Anumati, the Earth ( as mother ), and Heaven ( as father ) 
are implored to approve of the coronation, the king is made to 
look up towards the Sun and then the king looks on the sub- 
jects; the king then undergoes shaving when seated on a chair 
of udumbara wood, then his arms and head are anointed with 
milk blended with clarified butter. 

The Nitiraayukha pp. 4-5, Rajanitiprakasa pp. 42-43, 
Rajadharmakaustubha pp. 335-336 quote a passage from the 
Gopatha Brahmana on the rites of coronation as follows 
We shall expound the rite of the coronation of the king. Having 
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collected the materials required such as bilva fruit, viz. sixteen 
jars, sixteen bilva fruits, earth from an ant-hill, all kinds of 
husked grains, all liquids, and all kinds of grains ( unhusked ). 
There should be four jars each of gold, silver, copper and clay. 
Having filled them, keeping their mouths up, with water from a 
deep reservoir of water or a lake to the accompaniment of the 
mantra ‘ namainama ’ ( ? ) and having put the jars down on the 
surface of the altar, he ( the priest) should place one bilva fruit 
apiece in each of the 16 jars and cast ( into the jars ) the husked 
and unhusked grains and all fluids, adding them (to the water) 
in the golden jars with the mantras called Abhaya ( Atharva- 
veda 19.15 ), Aparajita, Ayusya ( Atharvaveda I. 30 ) and Svas- 
tyayana Atharvaveda I. 21, VII. 85. 1, VD. 86. l,Vn. 117.1), 
in the silver jars, with the mantras called saihsravya ( Atharva- 
vedg, 19.1) and Samsiktiya (Atharvaveda II. 26), in the copper 
jars with the mantras called Bhaisajya (Atharva VTI. 45 ‘ janad ’) 
and Amhomuc and in the earthen jars with Samvesa, Sam- 
vargya and Santatlya mantras and with the Prana hymn 
(Atharvaveda XI. 4). He should then bathe the king with 
( the water of ) the jars held by very holy and learned brah- 
manas ( srotriyas ). He should consecrate the king seated on 
the throne with the mantra ( Atharvaveda IV. 22. 1 ) ‘ 0 Indra, 
make this my ksatriya prosper’. (The king) being thus bathed 
should eat the several liquids, should make gifts of a thousand 
cows to the brahmana priests who assist the chief priest, bestow 
a good village on the chief priest. He (the king) thereby 
acquires great glory, enjoys the earth and always vanquishes 
his foes ’. 


107. For Svastyayana vide H. Dh. II. p. 83 (n). For Ayusya vide 
Kaus'ikasutra 52. IS; for Abhaya, Kausika 16. 8; for Aparajita hymns 
Kaus'ikasutra 14, 7 note; for Svastyayana, Kausika 8. 2 n ; the Santatlya are 
Atharvaveda I. 6. 1, 1. 33. 1, VII. 68, VII. 69. I &c. The Amhomuc verses are 
Atharva IV. 23 29. Vide Nitimayukha p.25 for Aparajita mantras. The tCT3ra*f- 
(p. 7 ) quotes from the a long passage in which the mantras to 
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The Samavidhana Brahmana (III. 5 ) describes a shorter 
rite : “ ( The priest ) should crown the king when the moon is in 
the Pusya or Sravana constellation. Having brought waters 
(separately in separate jars) from famous holy rivers (like the 
Ganges ) and from the sea and having mixed in them rice, 
barley, sesame and masa ( black beans ) grains and curds, honey, 
flowers and gold, he should bathe the king seated on an auspici- 
ous throne made of udumbara wood on which is spread tiger-skin 
with the hair outside, from horn-pipes cut off from the horns of 
living cows to the accompaniment of the rdhuayn mantra 
‘ abhratiwyah ’ (you are without an enemy &c., Pg. VHI. 21.13, 
Samaveda 399 and 1489). He should bathe the king to the 
accompaniment of the Ekavrsa hymn (instead of Pg. VIII. 21.13) 
whom he desires to be the sole ruler ( of the earth ) and whose 
circle of kings is desired by him not to be overwhelmed by an 
enemy. On the priest performing the coronation rite the king 
should bestow the best village, a hundred maid servants and a 
thousand cows and (the king) should be obedient to him (the 
ofSciating priest)”. 

The Baud. Grhyasesasutra (I. 23) contains the procedure of 
coronation, the whole of which is quoted by the Balambhatti on 
the Mitaksara on Yaj. I. 309. It is briefly as follows : — On the 
5th or 13th tithi of the bright half when the moon is in Pusya 
or Sravana or in any other auspicious constellation ( mtkmlirt ), 
two brahmanas are fed (the day previous). Then a w'orthy 
purohita is chosen, who mutters certain texts. At sunset the 
purohita makes a lotus-like circle in which are collected the 
materials viz. waters of the ocean and of rivers mixed with rice 
barley, sesame, masas and pancagavya, and a hlitidrUsam made 
of udumbara, a tiger-skin, and golden jars and horns of cows. 
In the north-east part of ttie palace, a hoiiui is performed with 
eight thousand ahittis ( oblations ) of rice &c. to the accompani- 
ment of the vyahrtis, the Gayatri and the mantra to Tryambaka 
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(Tai. S. I. 8. 6. 2). The priest first propitiates the goddess 
Laksmi with the hymn to Sri and then washes the crown with 
cow’s urine and dung, milk, curds, clarified butter and with 
water mixed with knian to the accompaniment of appropriate 
mantras, and ties an amulet ( pratimra ), and sprinkles the king 
and his conveyance ( horse ). At sunrise next day ( the day of 
coronation ) the tiger-skin is spread on the throne, the king sits 
thereon facing the east, the priest takes the golden jars and 
sprinkles the king with water falling upon him from the cone- 
like horns of cows with several mantras (such as those addressed 
to waters, Varuna &c. ). After the king is made to take a bath, 
a fee of a thousand niskas and a hundred da.'tis is paid to the 
brahmapas. Tlien the crown is placed on his head and drums 
are beaten. 

The Kausikasutra of the Atharvaveda ( in 17.1-10 ) des- 
cribes the abhiseka ( called lagliu ) performed on the Yuvaraja, 
Mandalika, Samanta and Senapati and ( in 17.11-34 ) describes 
the mahabhiseka of the king. 

In the Ramayana there are numerous references to corona- 
tion. In the Yuddhakapda 131 we have a lengthy description 
of the coronation of Rama. Some of the salient features are : 
Rama was shaved that day, had a bath and put on costly 
clothes. Sita also was suitably dressed and ornamented. Rama 
sat in a chariot and went through the capital, when Bharata 
held the reins, Satrughna held the umbrella, Laksmapa the 
white chowrie ; then Rama rode an elephant ; drums were 
beaten and conches were blown ; as auspicious signs gold, cows, 
maidens, brahmapas, men with sweetmeats in their hands passed 
in front of Rama; the citizens had raised banners on every house; 
Jambavan, Hanuman and two others brought four jars full 
of sea-water and waters of five hundred rivers were brought 


110. The Visnudharmottara (II. 128. 2-6) states that the hymn to 
Sri is different for each veda; the hymn of 15 verses beginning with 
‘ Hiranyavarnatii harinim ’ occurring in the parisista to the Rgveda is the 
one for Rgveda, the hymn of four verses beginning with ' rathe ahsesu 
vrsabhasya vaje ’ ( Tai. Br. II. 7.7) is the SrJsukta for the Yajurveda, the 
verse ‘ srayanta iva '( 267, 1319 ) for Samaveda and ' s'riyam dhatur mayi 
dehi ’ is the one for Atharvaveda. The Agnipurana ( 237. 2-17 ) contains a 
hymn to Sri, which is not vedic but pauranic. Similarly the Rajadharma- 
kaustubha ( pp. 367-370 ) contains a long pauranic hymn ( said to have been 
repeated by Indra ) to Sri which is to be recited while the king was to be 
seated on the throne after coronation. It is taken from the Visnupurana 1.9. 
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in jars ; the aged Vasistha, the family priest, seated Rama and 
Sita on a jewelled throne ; Vasistha and other sages sprinkled 
Rama with the holy and scented waters, then maidens, the 
ministers, soldiers, the guilds of merchants also sprinkled 
Rama; Vasistha placed an ancient crown on Rama’s head; 
there was dancing and singing ; Rama gave presents to the 
pi-iests and to his friends and to such helpers as Sugriva, Ahgada, 
Bibhisana and others and Sita gave a necklace to Hanuman, 
In the Ayodhyakanda 15 we have a description of preparations 
for the abhiseka of Rama as yuvaraja. The Raghuvarhsa XVII. 
10 mentions the coronation of Kusa’s son with waters of holy 
rivers ( tirthas ) from golden jars. 

In the Mahabharata also there are several references to and 
descriptions of coronation. Vide Sahha 33 ( where people of all 
castes including sudras were invited at the Rajasuya, vv 41-43 ) 
for the coronation of Yudhisthira ; Santi 40 ( in verses 9-13 
the materials for coronation are described ) ; Adi 44, 85, 101 
( only references ). 

The sambharas { materials required ) of coronation are 
stated in the Pratimanataka ( 1. 1 ) ascribed to Bhasa and in 
the Pancatantra III { after verse 75 ). 

In the Agnipurana, chap. 218 deals with coronation and 
chap. 219 sets out the mantras. The following are the principal 
items in the ceremony ; bath ( with water in which sesame and 
mustard are mixed), seating on bhadrasana, proclamation of 
abhciya (security and non-injury to all), releasing some prisoners 
from jail, AindrI Santi, fast by king, recital of mantras, sancti- 
fying the head and other limbs of the king with earth taken 
from the top of a mountain and from other places, sprinkling 
pancagavija, sprinkling of water from four jars of gold, silver, 
copper and earth by amatyas of the four varnas, abhiseka by a 
Rgvedin with water mixed with honey, by Chandoga with 
water mixed with-kusa grass, by Yajurvedin and Atharvavedin 
brahmanas touching king’s head and throat with yellow 
pigment, singing and beating of musical instruments, holding 
of chowrie and fan before the king, king’s looking into a 
mirror and clarified butter, worship of Visnu and other gods 
sitting on a tiger-skin below which there are four skins viz. of 
lion, cheeta, cat and bull ; purohita to give madhuparka, to tie 
patta ( a fillet or tiara ) round the king’s head and to place the 
crown on his head ; presentation of ministers by the prafihara ; 
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king to give presents to the priests and other brahmanas ; 
going round fire ; doing obeisance to elders ; touching a bull ; 
worshipping a cow with calf ; riding a horse ; honouring an 
elephant and riding it ; procession in the capital ; honouring all 
people and taking leave of them. 

There are descriptions of the abhiseka of a yuvaraja ( as of 
Bhima in Santi 41 ), of a great commander ( as of Bhisma in 
Udyogaparva 155.26-32 ), of Drona in Dronaparva 5.39-43, of 
Skanda in Salyaparva 45. 

The Rajanitiprakasa (pp. 49-83), the Rajadharma-kaustubha 
( pp. 318-363 ) and Nitimayukha pp. 1-4 quote from the Visnu- 
dharmottara almost the whole of chapters 21-22 of the 2nd 
khanda that deal with the rites and mantras of coronation. It 
appears that the Kaustubha appropriates all the glosses of 
Mitramisra. The Visnudharmottara ( II. 19 ) sets out first the 
Santi ( propitiatory ) rite in honour of Indra ( called the 
Paurandari or Aindrl Santi;). It is impossible to give the details 
here, but a few matters may be noticed. The purana ( in 11. 
21 ) includes all the details from the Vedic texts ( such as 
Svastyayana, Ayusya, Abhaya and Aparajita hymns ) and adds 
other rites also. It mentions the procedure stated above from 
the Agnipurana and employs Vedic mantras in doing so. In U. 22 
the Visnudharmottara gives purapa mantras in 182 verses, in 
which such gods as Brahma, Naksatras ( from Krttika to 
Bharani ), the planets, 14 Manus, 11 Rudras, Visve-Devas, 
Gandharvas and Apsarases, danavas, dakinis, birds like Geruda, 
nagas, sages like Veda-Vyasa, emperors like Prthu, Dilipa, 
Bharata, vedas and vidyas, rivers &c. are invoked to crown the 
king. 

The Rajadharmakaustubha gives the most elaborate des- 
cription of coronation. First a santi rite is performed, then on 
the next ( 2nd ) day, a sacrifice to Isana ( Rudra ) ; on the 3rd 
day worship of the planets and other deities like waters, the 
earth, Narayana, Indra &c. and the invocation of naksatras ; on 
the 4th day a yaga for naksatras ; on the 5th day at night a 
sacrifice to the goddess Nirrti ( a clay idol seated on an ass with 
dark vesture ) ; on the sixth day Aindrl Santi ( propitiatory rite 
in honour of Indra); then the rites prescribed in the' Visnu- 
dharmottara purana. 

The Visnudharmottara notes ( II. 18. 2-4 ) that on the death 
of the reigning king, there is no waiting for an auspicious time. 
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The successor should be bathed with water in which sesame and 
mustard are mixed, proclamation should be issued in his name that 
he has succeeded as king, the purohita and astrologer should show 
him to the people while he occupies a seat other than that 
occupied by the late king : the king should honour the people, 
proclaim peace and security, set free some prisoners and wait 
for the formal coronation. The Rajanitiprakasa ( p. 62 ) adds 
that on the death of a king his successor should be crowned one 
year thereafter and that when a king abdicates his successor 
may be crowned on any auspicious day without waiting for a 
year. From the fact that the Kalihga king Kharavela was 
crowned in his 25th year and the fact that the Barhaspatya- 
sutra'"( I- 89-90) states that up to the 25th year the prince may 
spend his time in play and education and then in earning wealth, 
Jayaswal ( in ‘ Hindu Polity ’ part II. p. 52 ) concludes that a 
Hindu coronation could not take place before the 25th year. 
This is proving too much. The Barhaspatya-sutra says not a 
word about the age of coronation. Authorities like the Visnu- 
dharmottara require waiting for a year only after the death of 
the former king. 

The Visnudharmottara"* (11.7) specifies at great length 
the qualities of the principal queen ( ngra-mahisi ), which are 
quoted by the Rajanitikaustubha pp. 249-250. The chief queen 
should have the coronation rite performed along with the king 
or she should be separately crowned after the king. Manu 
Vn. 77 advises the king to marry a lady of noble family, of the 
same caste, of charming appearance and possessed of good 
qualities. The RajatarahginI ( VIH. 82 ) notes that Jayamati, 
the queen of the good king Uccala of Kashmir (1101-1111 A. D.)' 
always occupied half his throne. 

Tlie Nltimayukha and Rajadharmakaustubha give the most 
detailed description of the Aindrl Santi. For want of space it 
has to be passed over. The Rajanitiprakasa ( pp. 63-66 ) and 
Rajadharmakaustubha (pp. 340-346) contain in one place a 
summary of the whole ceremony after Aindri Santi commencing 
one day previous to the actual day of coronation. One detail of the 
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rites is interesting, viz. after the learned brahmanas and priests 
sprinkle the king with holy waters from several jars to the 
accompaniment of mantras and a Rgvedin hrahmana touches 
the king’.s head and throat with powder of (j(/rocunU with the 
mantra ‘ gandhadvarain ’ (Tai. A. X. 1,10), principal virtuous 
ladies, whose ; onn are alive, of the four varnas and also of mixed 
castes reciting auspicious songs (except the sudra ladies who 
remain silent ) should sprinkle the king with the waters derived 
from the sea and other holy places."* There is a graphic descrip- 
tion of the coronation of Shivaji"*« the founder of the Maratha 
Empire in 1674 A. D. in the chronicle {bukhar) compiled by 
Krishnaji Anant Sabha jad ( ed. by K. N. Sane, pp. 98-104 ), where 
it is said that a costly throne was prepared, from 108 places waters 
were brought in 108 golden jars (95 tirtlias are actually named), 
Gagabhatta and other brahmanas officiated and sprinkled waters 
on the king, large gifts including the sixteen mahadanas were 
made. Eight ministers stood round the throne ( whose names 
and offices are set out ), the head of the ecclesiastical department 
called Panditrao being to the right and the prime minister 
( mukhya pradhana ) to the left, an umbrella ( chatra ) set with 
jewels was held over his head, new golden coins were struck and 
a new era was started called ‘Rajyabhiseka’ era commencing from 
that year. In a small work called ‘ Shivaraja-rajyabhiseka-kalpa- 
taru ’ ( published in the quarterly Journal of the Bharata-itihasa- 
samsodhaka Mandala at Poona, vol. X part I pp. 28-40 ) in 236 
verses it is stated that a Yogin named Niscalapurl, an adept in 
Tantrika rites, got a second coronation of Shivaji performed over 
three months after that performed by Gagabhatta, with Tantrika 
mantras on Wednesday the 5th of the bright half of Asvina sake 
1596, one interesting fact stated being that Shivaji went through 
a form of marriage with vaidika mantras with his wives that had 
already been married to him with pauranic mantras. 

p. 66. Vide also p. 346 and p. 12 for similar words. 

113a. For a detailed and graphic description of the coronation of 
King Shivaji in 1674 A. D. vide ‘ Shiva-chatrapatimaharaja-caritra ’ by 
Malhar Ramrao Chitnis (ed. in 1882) pp. 120-125 (in Marathi ). Shivaji’s 
upanayana was performed on the 5th of the bright half of Jyestha ; for seven 
days various rites went on ; Vinayakaanti, Graha»nti, AindrI and Pauran" 
dari are said to have been performed and he w^s actually crowned on the 
13th of the bright half of Jyestha. In Sambhaji-raje-caritra by the same 
author (edited by Rao Bahadur K. N. Sane, 3rd ed. of 1915) at p. 8 there 
is a description of the coronation of Sambhaji, son of Shivaji. 

11 



83 


Hidorii of Dhnrinaiu^^ra 


1 Vol. 


Tlie symbols of royalty viz. the umbrella, tlic chowrics and 
the cane stick are brought in to the king by principal ministers. 
The Visnudharmottara ( II. 13 ) states that the ^ umnni for the 
king must be made from the tails of cani'iri deer and must iw all 
white with a handle of gold or silver and that the fme for a 
councillor or purohita should be yellowisb, while the same purana 
in 11. 13 describes the requi,sites of a royal umbrella, 'riiat the 
umbrella and cameras were inseparable emblems of sovereignty 
is emphasized by Kalidasa in Raghuvam.sa III. 16. Vide the 
Brhatsaihhita, chap. 71 and 73, for Camara and umbrella. 

It appears that sometimes a king took another name on 
coronation which was called ubliisekuii'lin'i. Vide Dr. 11. C. 
Majumdar’s ‘Champa’ p. 157 for a list of such names from 
Champa and Dr. Minakshi’s ‘Administrative and social life 
under Pallavas ’ p. 39 for the Pallava Rajasimha having the 
coronation name Narasimhavarman. Certain kings, when tliey 
performed Asvamedha, assumed new titles e. g. Kumaragupta I 
seems to have assumed the title of Mahendra, as is clear from 
some of his coins on which his name and title occur. 

The Brhatsaihhita of Varahamihira (chap, 48) lays down 
that the pat^ ( tiara ) for the king and others should be made of 
pure gold, that their length should be double of the breadth in 
the middle of it, that there should be five aigrettes in the king’;-, 
tiara, three in the queen’s and yuvaraja’s, one in that of. the 
commander-in-chief and none in the one that the king may give 
to a person as a mark of favour. Utpala in his com. on the 
Brhatsaihhita says that patta is the same as inukutu, while acc. 
to the Nitimayukha (p. 13) and other works patta is tied on 
the forehead and nmA-Mto ( crown ) is placed on the king’s head. 
Vide Rajanltiprakasa (pp. 54-55) and Rajadharmakaustublia 
(p. 334) for further details. The Visnudharmottara (11.14) 
describes the characteristics of hhttdrasana ( the throne ) for the 
king ; vide also Rajanltiprakasa pp. 51-53. It must be made 
of gold, silver or copper or a tree from which milky juice 
oozes when cut, it was to be one cubit and half high for a 
mmrat, 1^ cubit for a king and one cubit high for a feudatory 
( samanta ). 

The Visnudharmottara ( II. 162 ) states that on every anni- 
versary of the first coronation when the moon is in the same 
naksatra as that on which the first coronation took place the 
king should repeat the rites of coronation. The Brahmapurana 
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quoted by the R. D. K. ( p. 10 ) also says the same. Vide 
Rajanitiprakasa p. 115 and Kaustubha p. 379 also. 

Manu (VU. 217-320 ) warns the king against poisoning ‘ The 
king should partake of food that is well examined and prepared 
by servants that are tru'it-worthy ( lit. as if they were his own 
self), that know the proper times (for dining), that cannot be 
won over and over the food spells de.stroying poison should have 
been muttered. He should mix up in all that he partakes medi 
cines that are antidotes against poison and should always wear 
gems that work against poison. Only women devoted to him 
and well examined and found safe a.s regards their dress and 
ornaments should be allowed to touch him when fanning or bath- 
ing him or applying perfumes to his body. The king should 
take care in this way as regards his vehicles, bed, food, bath, 
applying perfumes and all ornamentation ’. Kam. VII. 8 and 
Matsya 219.10 are very similar to Manu VU. 220. Kautilya 
( 1. 17 ) states that the king should first secure his personal 
safety against his sons and wives and then the security of the 
kingdom against near and distant enemies. He first deals with 
safety from his own sons, the princes. The opinions of various 
authors on polity are cited ( some of which have been noted 
above) viz. secret punishment (acc. to Bharadvaja), keeping 
under guard in one place ( acc. to Visalaksa ), keeping the prince 
in a fort under the boundary guard ( acc. to the Parasaras ), keep- 
ing the prince away from his own kingdom in a fort belonging 
to a feudatory ( acc. to Pisuna ), sending him to his maternal re- 
lations ( acc. to Kaunapadanta ), making the prince addicted to 
sensual pleasures (acc. to Vatavyadhi), proper pre-natal care and 
proper education after birth about dharma and restraint ( acc. 
to Kaut. ). This symposium shows how the problem of the 
king’s safety against bad princes taxed the ingenuity of all 
ancient writers on Arthasastra and how Kautilya advocated 
the only reasonable course possible. The Matsyapurana, chap. 
220, also relies on training, discipline and gradual transfer of 
responsibility and advises the imprisonment of a bad prince in 
a well-guarded place furnished with comforts suitable to his 


quoted in p. 10. 
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position”*. In I. 20 Kautilya gives practical hints against the 
danger of fire and poisons : e. g. he says that poisonous snakes 
will not enter a building provided with .Jivanti, Sveta and other 
plants ; that cats, peacocks, mongoose and spotted deer when let 
loose eat serpents, that certain birds like parrots, mninns, malbar 
bird shriek when they suspect -.nake poison, the heron loses his 
consciousness in the vicinity of poison: the pheasant ( jlvafi- 
jivaka) feels exhausted; the young cuckoo dies; the eyes of 
rahmi become redder Kam. (VII. 10-18) repeats the words of 
Kaut. 1.20 and the Matsya (219. 17-22) refers to the effects of 
poison on the same birds and a few others. The Matsyapurana 
in chap. 219-220 closely follows Kaut. and Kam. and appears 
to be based on them ( e. g. Matsya 219. 30 latter half is the same 
as Kam. Vll. 24 first half ). Vide Yasa tilaka 111. pp. 511-512 
for the effects of poison on birds almo,st in the same words as 
tho.se of Kaut. and Kam. Vide Sukra I. 326-328. Kauf. I. 21, 
Kam. Vn. 15-26, Matsya 219. 9-32 state that part of the food 
for the king should first be cast into fire and offered to birds and 
the effects noted, they dwell at great length on the different tints 
of the flames of fire and of the smoke when different kinds 
of food are cast into fire, they point out the actions and ges- 
tures of the poisoner, they prescril)e that the cook and the 
doctor giving medicines for mixing in food as antidotes should 
be made to partake of the food and then the king should himself 
partake of it. The king has to be careful in the harem, when 
receiving presents or anything sent by others, when sitting in 
a conveyance or riding a horse or travelling in a boat or when 
attending festivals (Kaut. I. 20-21, Kam. VH. 28-47). Kaut. 
1. 20 and Kam. (VII. 44 and 50) advise the king not to trust women 
and even the queen and to approach even the queen after .she 
has been examined by men 80 yeans old and wmmen over 50 
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years in the harem and found’*® safe. Kaul (I. 20) and Kam. 
( VII. 51-54 ) both name seven kings that met death in their 
queen’s chambers by the stratagems of the queens themselves or 
those that were incited by them ; viz. Bhadrasena killed by 
his brother concealed in the chamber of his queen (who was in 
love with the king’s brother ), the king of Karusa killed by his 
own son who had concealed himself under the bed of the queen 
( who was angered by the king’s promise to give the kingdom to 
the son of a rival queen ), the king of Kasi killed by his queen 
who mixed fried rice with poison pretending that it was honey ; 
the queen of the king of Sauvira killed him with a jewel in her 
girdle that was smeared with poison; Vairantya was killed by 
his queen with her anklet smeared with poison; Jalutha (or 
Jarusa in Kam.) was killed with a mirror (with a razor-like 
edge ) covered with poison ; Viduratha was killed by his queen 
who had concealed a weapon in her braided hair. The Harsa- 
carita ( VI ) of Bana mentions with additional details the cases 
of Bhadrasena king of Kalihga killed by his brother Virasena, 
the king of Karusa ( Dadhra by name), Kasiraja ( named Maha- 
•sena ) whose queen Suprabha killed him to secure the kingdom to 
her son, Jarutha king of Ayodhya, Vairantya named Rantideva, 
Viduratha of the Vrsnis killed by Bindumati, the Sauvira king 
Virasena killed by queen Haihsavatl. In the Brhatsamhita 
( 77. 1-2 ) two of these, Viduratha and Kasiraja, are mentioned, 
but the latter is said to have been killed by his estranged queen 
with an anklet smeared with poison. Medhatithi on Manu 
VII. 153 quotes four of these seven. The Nltivakyamrta ( raja- 
raksasamuddesa 35-36, pp. 231-232 ) sets out six other examples 
of kings killed by their queens. The king has also to beware 
of treachery from ministers and officials. Kaut. ( in I. 10 ) des- 
cribes how ancient W'riters devised methods of ascertaining the 
purity or impurity of ministers by putting before them allure- 
ments regarding dharma, wealth, sexual desires and playing on 
their fears and gives it as his own opinion that temptations that 
have direct reference to the king or queen should not be placed 
in the way of the ministers. In the Harsacarita VI, Skanda- 
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VII. 44 and 50. Dr. Sham Sastri’s translation (p. 40) of Kautilya "eighty 
men and fifty women ’ is not correct. 
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gupta, the commander of the elephant arm of Harsa’s army, 
warns the Emperor against putting trust in everybody and 
gives 19 instances of kings that met misfortunes, death or des- 
truction through their own carelessness and the stratagems of 
those about them ( apart from the seven mentioned above and 
two more who fell victims to the wiles of their queens ). Some of 
them are famous and deserve mention here, viz. the king of Vatsa 
( i. e. Udayana ) who was imprisoned by the soldiers of Mahasena 
that jumped out of a faked elephant; Maurya Brhadratha killed 
by his Senapati Pusyamitra (called ‘anarya’ by Bana on account 
of his treachery to his master); Kakavarna Saisunari (Saisunagi ?), 
Sumitra, son of Agnimitr a, whose head was cut off by Mitradeva 
while the king fond of dancing was in the midst of actors ; 
the Suhga Devabhuti killed by his minister Vasudeva; Candra- 
o-upta ( of the Gupta dynasty ) who dressed as a charming woman 
cut off the king of Sakas; the foolish Maukhari king Ksatra- 
varmaii killed by bards. Vide Kamasutra V. 5.30 for two other 
examples of the Abhira king Kottaraja and Jayatsena king of 
Kasi. The Nltivakyamrta ( Dutasamuddesa ) p. 171 .states that 
Canakya killed one of the Nandas through a dTda and that two 
uther kings met death from presents of poisoned clothes and a 
jewelled box containing snake poison. The Yasastilakacampu 
(III p'p- 431"'^^^^ many instances of kings that met with 

death from the wrath or the machinations of their mini.sters, 

purohita 

From these examples one should not draw the facile and 
sweeping conclusion that in India the life of no king was safe. 
In the vast continent of India there were always numerous king, 
doms at the same time. It is no wonder that in the course of 
sevetal thousand years and over such vast territories, some 
kings met death by treachery and stratagem. This i.s not a 
phenomenon restricted to India. In a .small country like 
England we have within two hundred years instance.^ of the 
murder of the boy king Edward V and his brother prince 
Richard, of Lady Jane Grey nominated by Edwvard VI as his 
successor and the further fact that Cromwell during the last feu- 
months of his life was afraid of being assassinated. During 
about 150 years from 1789 out of 30 Presidents of the U. S A 
several such as Lincoln, Garfield and McKinley met death at the 
hands of a.ssassins. 

The truth is that in a monarchy the king was the pivot of 
the whole State. As the Matsyapurana ( ->19.34 ) finely puts it 
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‘ tlie king was the mot and the subjects were the tree ; in eaving 
the king from dangers the whole kingdom was on the road to 
prosperity and therefore all were to make efforts to guard the 
king 

Hereditary monarchy was the norm of government in 
ancient and medieval India. Kautilya expressly states ( I. 17 
at end ) that the practice to make the eldest son the king i;; 
honoured except in the case of a calamity. x\t or about the time 
of Buddha and a few centuries thereafter there were a few 
oligarchies or ( as some scholars prefer to call them ) republics. 
But our Dharmasastra or Arthasastra authorities contain rather 
very meagre references to them. The Mahabharata in Santi 107 
furnishes the following data about -ganarajyas ( government by 
groups ) : Internal dissensions are the root of the ruin of (junux ; 
it is very difficult to keep lines of policy secret when there are 
many ( when the government is that of many, i. e. an oligarchy 
or a republic ) ; all members of the gana in their entirety do not 
deserve to hear the line of policy decided upon, but the chief 
persons among the ganas should meet together and arrange 
among themselves to secure the welfare of the whole gana ; if 
disputes that arise among the families ( or clans ) are connived 
at by the heads of the clan, the ruin of the clan takes place 
which leads on to dissensions among the whole group ( gana ). 
Danger from internal dissensions must be guarded against ( in 
the case of ganarajija ), external dangers are not serious ( in the 
case of ganarajya ). All members of the gana are equal by 
birth and family, but they are not equal in energy, intelligence, 
bodily appearance and wealth. By their enemies ganas are 
broken by means of internal dissensions and bribes ; therefore 
the greatest safety of ganas lies in union ’ In these words the 
author of the Mahabharata unerringly puts his finger on the 
weak spots of the rule of many viz. secrecy cannot be kept, 
there is corruption due to greed and jealousy, which bring about 
their downfall. In another place ( Santi 81 ) the Mahabharata 
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refers to the saw/lti of the Vr snis, of whom Krsna war^ the prcui- 
dent, and the great truth that the ruin of -jahgha- h brought 
about by internal dirw.ensions and corruption and it liita off the 
qualities required in the wise leader of the sahgha to be four 
viz. sagacity, forbearance, self-control and giving up the acqui- 
sitive spirit. The words saii;/kt and (]<ina are employed a.s 
synonyms in the Mahabharata. Panini ( HI. 3.86 ) state.s that 
.sa/uy/ia means gana. Patanjali in his Mababhasya ( vol.U.p. 356) 
states that suayy/iu, sciuiuhct and mean the same thing. 

Panini knows two kinds of sahghas viz. ayudh'iju-in (who practis- 
ed the profession of arms) and those that were not so and 
further he also indicates that in the Vahika country .sanghas 
included"® brahmana.s, ksatriya.s and others ( vide V. 3. 114 ). 
He names the sangbas of Vrkas, Trigartas, Yaudheyas, Parhis 
( V. 3.115-117 ) as wjudkijuin. Katyayana by his cartihi 
‘ ksatriyadekarajat sahghapratisedhartham ’ on Panini IV. 1.168 
shows that sahgha was differentiated from monarchy. Acc. to 
Kautilya ( p. 53 above ) the sahgha of the Vrsnis perished when it 
came in conflict with Dvaipayana. In another place Kautilya 
says that ( in some cases ) the kingdom may be ruled by a 
clan, for the confederacy"* of a clan is invincible, it is free 
from' the calamity of a kingless State and therefore exists on the 
earth very long. Kautilya devotes one section ( Adhikarana 
XI ) to the dealings of the ambitious king with sahghas. There 
he states that securing the sahgha on one’s side is far better 
than securing an army or allies and makes the most interesting 
remark that the corporation of the ksatriyas and others in 

118 In the Karnaparva the country of Vahikas is severely condemned 
and it is said to be the country between the Indus and the five rivers of the 

Paniab (chap. 44. 7) cramt I uwrernr- 

". In chap. 44. 10 it is stated that their chief city is 

Sakala and in verses 11-30 and 35-38 their condemned practices are set out. 
and verses 31-34 say that the country of the five rivers is called Aratta and 
Vihika In Karnaparva 45. 6-13 the interesting fact is mentioned that in 
that country only one brother in a family acts as a brahmana should and 
thL their sons do not inherit but their sister's sons take the inheritance. 
Vide • Indian Culture ’ vol. VI. 129-136 and vol. VIII. p. 85 ff for informat- 
ion on * Vahika . . . « . 
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Hypliaais or Beas. The Greek writers describing riic invasion 
of Alexander speak of the democracies of the Oxydrakai 
( Ksudrakas), Malloi ( the Malavas), the Sihoi ( Sild : ), Sainbaatai 
(the Ambasthas) and several others. Vide K. P. Jayaswal’s 
‘ Hindu Polity ’ part I. chap. VUl ( pp. 63-79 ) ff>r Hindu Repub- 
lics mentioned in Greek writings. Rhys Davids; in ' Buddhist 
India’ pp. 19 ff. summarizes the data about Indian republics 
derived from Buddhist works. On p. lie gives the names of 
eleven republican clans with their capitals, some of which like 
the Sakyas ( of Kapilavastu ), the Mallas (of Kusinara and Pava), 
the Videhas (of Mithila) and Licchavis (of Vesali ) arc well- 
known. Rhys Davids states (p. 19 ) that the adminirtrative and 
judicial business of the Sakyas was carried on in a mote-hall 
(santhagara) at Kapilavastu, that a single chief was cho en 
( but how and for what period is not known) who presided over 
the sessions and ( when no sessions were being iield ) also over 
the State, that he bore the title of raja. He mentions that at 
one time Buddha’s cousin Bhaddiya was raju and that in another 
pas.sage Buddha’s father Suddhodana is styled raja. He further 
points out (p. 26) that the Vajjians had eight confederate clans 
of which the Licchavis and the Videhas were the most impor- 
tant. K. ,P. Jayaswal in ‘Hindu Polity’ part 1 pp. 25-165 
brings together all the data about Hindu oligarchies ( or repub- 
lics as he calls them ) and his work deserves the serious atten- 
tion of all those who are interested in the .study of ancient 
Indian political institutions, though here and there one cannot 
approve of his interpretations and theorie::. To take only one 
example, he holds that the procedure prescribed by Buddlia for 
the deliberations of the saiujhu in the Mahaparinibhana-sutta wa.s 
borrowed from the procedure followed by the republics in their 
deliberations and therefore he describes the procedure of tlie 
Buddhist sahgha in great detail ( ‘ Hindu Polity,’ part I chap. XI 
pp. 103-117). Dr. D. R. Bhandarkar also (in ‘Some A.s.pects of 
Ancient Hindu Polity ’ pp. 121-125 ) adopts this theory. This to 
say the least is a gratuitous assumption. The mere fact that 
Buddha told the prime minister of Ajatasatru, king of Magadha, 
who contemplated attacking the Vajjian confederacy, that the 
latter would not decline but prosper as hmg as they observed 
seven conditions and the fact that those very seven conditions 
were prescribed by the Buddha for the welfare of the sahgha do 
not lead on to the further inference that tlie procedure followed 
by the monks in the deliberations of the meeting of the sahgha 
(which is set out in such passages as the Mahavagga IX. 3, S.B.E. 
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vul. XVU p. 264 ff, Cullavagga IV. 9, S. B. E. vol. XX pp. 24-27) 
was the procedure of the meetings of the oligarchies. The seven 
conditions (both for the welfare of the Vajjians and the Sahgha) 
are set out in the Mahaparinibbapa-sutta, chap. I. (S. B. E. 
vol. XI. pp. 3-8 ) viz. holding full and frequent public assem- 
blies, meeting together in concord and carrying out undertakings 
in concord, enacting nothing not already established and abro- 
gating nothing that has been already enacted and acting in 
accordance with ancient in.^titution ; established in former day;, 
honoivring and revering and supporting elders; and hearkening 
to their words, not detaining women or girls; of their clan.s by 
force or abduction, honouring and s.upporting Vajjian shrines in 
town or country and not allowing pr<;per offering; and rites 
to fall into desuetude, protecting and supporting the Arahats 
among them. On the mo,t important points in connection 
with a republic or oligarchy we have no information at all, viz. 
who were entitled to vote, what were the qualifications for 
membership of the assembly that governed the State, how 
voting took place, what was the period for which mem- 
bers of the assembly were elected, whether the president was 
elected for life or a .shorter period or was elected at all, what 
were the powers and procedure of the assembly. Vide Dr. Beni 
Pra,sad in ‘Hindu Political Theories’ p. 158 for criticisms. 
Ehy,j Davids ( in ‘ Buddhi,st India ’ p. 41 ) says that according 
to the Jataka.s there w'ere at Ve.sali ( modern Basadh in the 
Muzaffai-pur District ), the capital of the Licchavis, 7707 rajUr 
( or chiefs ). In the Bbaddasala-jataka ( Fausboll, vol. IV p. 148 ) 
there is a reference to a tank reserved for the bath of the families 
of the ruling chiefs ( rajas ) of the gana in the city of Vesali. 
In the Mahavastu ( ed. by Senart vol. I. p. 271 ) it is stated 
that there were twice eighty-four thousand nobles ( rajana ) 
among the Licchavis. This explains what Kautilya means by 
‘ rajasabdopajivinah. These people called ‘ rajas ’ were probably 
the scions of the several branches of the Licchavis, who had in 
their hands the government and who were not doing manual 
( or agricultural ) work. Vide Government Epigraphic Eeport for 
1899 p. 23 and Indian Historical Quarterly vol. IV p. 652, w'here 
it is said that in an in,scription from Uttaramallur the extent 
of land and of Vedic learning required in a candidate for elec- 
tion are specified as also the method of writing on tickets the 
names of candidates. But such records, even in South India, are 
very few and refer to village sabhas and there is nothing in 
the w orks on dharinasastra or arthasastra about the methods of 
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the countries of Kambhoja and Surastra practise nnia (husbandry 
and trade ) and the profession of arms, while those of the 
Licchivikas, Vrjikas, Mallakas, Madrakas, Kukuras, Kurus 
and Pahcalas live on the title of rajan applied to them ( i. e. 
they are not cultivators of the soil and soldiers, but are only 
chiefs or nobles ). What Kautilya means by ‘ varta-sastropa- 
jlviiiah ’ appears to be that they were agriculturists ordinarily 
but were ready witli their swords to defend their country when 
occasion required. Kautilya then describes in detail without 
any scruples how the conqueror may by various subterfuges 
cause dissensions among the members of the sahgha and its 
leader or leaders ( saiujha-mnkhija ). In VIII. 3 Kautilya 
remarks that dissension becomes particularly rife owing to 
gambling among sahghas and noble clans that have the sahgha 
constitution and they are destroyed. From about the 5th 
nr 6th century A. D. the oligarchic States or Republics became 
rare and gradually disappeared. We get further data about 
these ganarajyas from Buddhist works, Greek sources ( like the 
fragments of Megasthenes), coins and inscriptions. Rudradaman 
( in Junagadh Inscription of 150 A. D. ) boasts that he had 
uprooted the Yaudheyas who had become puffed up and 
unbending on account of the title of heroes ( vira ) that was 
prominently applied to them among all ksatriyas ( E. I. 
vol. VIII. at p. 44 ). Samudragupta ( in the first half of the 4tn 
century A. D.) subjugated the Yaudheyas, Malavas, Arjunayanas 
&c. In Gupta Inscriptions No. 58 p. 251 there is mention 
of a imJiaraja-niahasenapuli who was made their leader by the 
Yaudheya-gana. Tire Brhatsarhhita in several places refers to the 
Yaudheyas and Arjunayanas ( e. g. 4.25 ; 5.40, 67, 75 ; 14.25 
and 28; 16.21; 17.19) and speaks of Yaudheya-nn)a in 9.11. 
Vide Rapson’s ‘ Indian coins ’ pp. 11 and 15 and Plate II, nos. 13-15 
and Plate III, no. 20 for the coins of the Yaudheyas and Arjuna- 
yanas. Arrian writes in ‘ Indika ’ (tr. by MacCrindle IX. p. 208, 
ed. of 1926 ) ‘ from Dionysus to Sandrakottos the Indians 
counted 153 kings and a period of 6042 years, but among them 
a republic was thrice established MacCrindle’s ‘ Invasion 
of India ’ ( p. 121 ) speaks of an aristocratic government on the 
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tions pp. 251-252. Vide Quarterly Journal of the Mythic Society of India 
(Silver Jubilee number) p. 114 for Yaudheyas, and J. B. O. R. S. vol. 23 
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election to political assemblies and the qualifications of candi- 
dates. Vide Dr. D. R. Bhandarkar’s ‘ Some aspects of Ancient 
Hindu Polity ’ ( 1929 ) pp. 101-121 for a concise tateinent of 
several types of republics in Ancient India. 

Another important question is whether in monarcliical state-; 
there were popular as.seniblie.s of elected representative *, or, in 
modern language, Parliament:;. The words ‘sabha ’ and ‘ ‘.ainiti ’ 
require consideration in this connection. In Rg, I. 91.20 Soma i:s 
s.aid to confer a .son who is fCCuhnina, iiiluthna and xiihhi’Hi!, from 
which it follows that sabha is in some re,--pects different from 
‘vidatha’. In Rg. II. 24. 13 a vipra (a priest or composer of 
hymns ) is said to be scthheija ‘ clever or eminent in a sabha ’. In 
Rg. X. 34. 6 ‘ sabha ’ appears to mean a gambling hall. In 
Vaj. S. XXX. 6 mhliaeara seems to mean only ‘ ;;abha;',ad ’, a mem- 
ber of a judicial tribunal, while in XXX. 18 the ';abh5<',thanu i", 
given up to Askanda in the symbolic Purusamedha, In tire Vaj. 
S. XVI 24 there is an obeisance to mhhZiti and (presidents 

of sabhas). In Atharvaveda VR. 12. 1 sabna’ and ‘samiti’ are .said 
to be the two daughters of Prajapati, from which it may by argued 
that they were very similar but somewhat different. In Atharva- 
veda XV. 9. 2 also sabha and f<amiti are separately menticmed. In 
Tai. Br. lU. 7.4. the word sabhapala occur.s and sabha is explained 
as ‘ gambling-hall ’ by Sayana. In Rg. X. 97. 6 and Vaj. S. XII. 80 it 
is said ‘ that vipra is said to be a doctor (bhisak) in wl\om medicinal 
herbs come together as nobles ( rajanah ) in a santifi ( meeting or 
battle)’. In Rg. X. 191. 3 the word ‘samiti’ seems to mean no 
more than a meeting or meeting place. In Atharvaveda V.19.15'*-^ 
we have ‘ the assembly ( samiti ) does not suit him ( or is not won 
over by him ) who harasses a brahmana ’. In the Chandogya Up. 
(V. 3. 1) Svetaketu is said to have repaired to the assembly {fuimiti) 
of the Pancala country, where the king Pravahana Jaivali asked 
him five questions which the former could not answer and then he 
approached the next morning the king who was in his snhiiu. 
Here it seems that both words are applied to the same assembly. 
It is impossible to say how the sabha or samiti was constituted 
in the Vedic period. All that we can say is that it was an 
assembly of people to which the king, learned men and others 
went. It is extremely doubtful whether it was an elective body. 
Probably it was an ad hoc assembly of such people as cared to 

122. i x. 34. 6. 

31*t^ V. 19. 15. 



mi 


Meaning of sabha and miniti 


93 


be present. K. P. Jayaswal ( in ‘ Hindu Polity ’ part I p. 11 ) 
holds that ‘ samiti ' in the vedic age was the national assembly 
of the whole people, that it w'as the king's duty to attend it 
( ibid. p. 12 ) and that ‘ sabha ’ was the standing and stationary 
body of .-'.elected men working under the authority of the samiti 
( ibid. p. 18 ) This is all conjectural, as Jayaswal himself 
admits ‘ the naldia w’as certainly related to the saiyiifi, but its 
exact relationship is not deducible from the data available ’ 
{ ihid. p. 18 ). 

These frantic efforts by such scholars as Jayaswal to prove 
that India had elective assemblies are made to counteract the 
sinister propaganda of many English writers that East is East 
and West is West and that the democratic institutions of the 
West cannot be transplanted w'ith success on the soil of India. 
This is mischievous propaganda. There were no democracies 
even in Europe a few hundred years ago; even in England, 
Prance and a few other countries democracies have been intro- 
duced and have thrived within a short time. There is no reason 
why they should not do so in India, if honest elfort.s are made 
and difficulties are not purposely created by vested interests. 
Korkunov in ‘ General theory of law' ’ ( tr. by Hastings, 1922, 
New York p. 296 ) says ‘ According to the historical school the 
political organization of England is good for England alone, 
for it corresponds to a natural genius very peculiar.... This 
doctrine of the historical school is false, since we have already 
seen that a change produced in the social ideal may bring about 
a change in the w'hole social development. The influence of 
one people on the life of another is a proof of this. The ideal is 
a force supporting the social life and this ideal may be the 
result not merely of our own special experience, but also of the 
experience of neighbouring peoples ’. 

Two other words require consideration, viz. Panm and 
■ Taiuqxida. The word ‘ paura ’ occurs in Rg. V. 74. 4 where it 
has three applications, viz. to the Asvins, to the sage Paura 
( who was an Atreya ) and to the cloud ( acc. to Sayana ). 
E. P. Jayaswal ( in ‘ Hindu Polity part II pp. 60-108 ) devotes 
considerable space to ‘ Paura ’ and ‘ Janapada ’ and one may at 
once admit that he displays great learning, industry and 
ingenuity in his discourse on this subject. He holds that the 
Paura and the Janapada were elective parliamentary bodies or 
W'bat may be called the Hindu Diet and he sums up ( on p. 108 ) 
their functions as follows ‘ w'e had an organi.sm or a twin 
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ovgiinism, the Paura-Janapada, which Cuuld depose the king, 
who nominated the succeasor to the throne..., who.^e President 
wa.a apprised by the king of the policy of state decided upon in 
the Council of miniatera, who were approaclnd and begged by 
the king in all humilit\’ for a new tax, who.se confidence in a 
niiniater was regarded as an essential (|ualification for hi , 
appointment as Chancellor, who demanded and gut iiulu.strial. 
Commercial and financial privilege.s for th.e country, who could 
euact statutes even hostile to the king, in tine wlso couhi 
make possible or impossible the admit, Ltratiun i,r the king.’ 
This isj a very glowing picture of parliamentary institutions in 
ancient India. But unfortunately it cannot he ticcepted as tlic 
trut’n. Many scholar-; uch ti ■ Prof. B. K, Sarkar ( in ‘ Politictil 
Institutions and theorie>; of the Hindus’ p. 71) and Dr. Beni 
Pra.sad ( in ‘ The State in ancient India’ pp. 498-500 ) do not 
s.uhscribe to this theory. F,a- want (if ' pace detailed examina- 
tion of Jaya.swal’.s theory cannot lie entered upon. But a few 
remarks must bo made. Tlie beet anclmr of hi'' tiieory ( in ‘ Hindu 
Polity part U. p. 68) is a pa;-;sage in tlie Hathignmpha Inscription 
of Kharvela (E. I. vol. XX at p. 79 II. 6-7) which runs ‘ Rajasuyaiii 
saihdasayamto sava-kara-vanam anugaba-cmekani satasabasani 
vi.sojati porarh janapadain and which he himself translate.s 
( at p. 78 ) as lemits all tithes anu ce:s:'es, bestuw.s many 
privileges amounting to hundreds of thousands on the paura 
and janapada ’. Jaya.swal himself ha.s changed his views, about 
the inter pretatioii of this difficult record ;,u many time.s ( e g. 
J. B. O. R. S. vol. Ill pp, 425-507 may lie csjinpared with liis 
interpretations in E. I. vol. XX p. 71 ) that one can never feel 
sure even of his latest readings and translations. As a matter 
of fact Dr, Barua differs and read.s ‘ pora-janapadam ’ as one 
wmrd ( I, H. Q, vol. 14 p, 464 ) and does not accept Jayaswml’.s 
interpretation ( p. 477 ). If the word is ‘pora-janapadam’ it 
would .simply be a »nnalair,Mlranrlit compound and mean ‘ all 
inhabitants of the capital and the rural inhabitants ’ and the 
.singular need nut necessarily lead to the inference that a 
parliament of city-dweller.s and rural population is meant 
Even supposing that the correct reading i.s ■ poram-janapadam ’’ 
that would not matter much. We shall have to underhand the 
word ‘ janam ’ after it, since the word ‘ jana ’ is often employed 
after ‘ panrajanapada ’ e. g. in the 8th Rock Edict at Girnar 
‘janapadasa ca janasa dasanani’ C. I. 1. vul. I pp 14-15 in 
Rudradaman’s inscription in E. I. vul. VII] p. .14 ‘ apulav’itva 
paura- janapadain janam ’ and ‘PEiurajanapada-jananugrahartham’ 
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at p. 45 or in the Eamayapa II. 2. 51,11, 111, 19 ‘paurajanapadani 
janaiu ’ ). Lastly if the paurajanapada organization had { as 
;;aid hy Jayaswal in the quotation cited above) the power to 
depose kings and pass even hostile statutes, is it not a contradic- 
tion in terms to say that, instead of the Parliament or Diet 
deciding to remit certain taxes, it was the king who remitted 
taxes and bestowed favours ( or privileges ) of lakhs of rupees, on 
the sAipposedly all powerful Paura-Jaiiapada assembly V In all 
passages that he quotes from the Ramayana and other classical 
Sanskrit works the ordinary meaning of jxiiira ( residents of the 
capital ) and janajxuiu ( inhabitants of the country other tiuin 
the capital ) is quite enough and it is impossible to hold tliat any 
elective body is meant. In most passages the plural ‘paura- 
janapadan ’ is used. If ‘ Paura-janapada ’ .stands for one elective 
body or two bodies, no explanation is offered why the plural 
should generally be used and not the dual. Kautiiya (1. 19 ) 
states that the king should in the 2nd part of the day ( divided 
into eight parts ) look into the causes of the paura-janapadas. 
Jayaswal ( in ‘ Hindu Polity ’, part LI p. 95) misinterprets this 
passage by saying that the king had to set apart one period 
daily for the business of the paura-janapada assembly. Here 
again the plural is used and the dictum of Kautiiya is the same 
as that of Yaj. I. 327 who says that the king should look into the 
law-suits ( vyavaharan ) of the people. The word ‘ karya ’ is 
employed by Manu VIII. 43, Narada and other writers on 
vyavahara in the sense of ‘law-suit’. Yaj. II. 36 says that the 
king should restore to the janapada property stolen by thieves. 
Jayaswal ( in ‘ Hindu Polity part II. p. 93 ) presses the singular 
‘janapadaya’ into his service and holds that it was the popular 
assembly that demanded the restoration of the things stolen. 
This, to say the least, is twisting the plain words of Yaj. The 
Mit. paraphrases the word to mean ‘ to the person dwelling in 
his country from whom the property was stolen ’. The corres- 
ponding passage of Manu VIU. 40 ( datavyam sarva-varnebhyo 
rajna corair-hrtam dhanam ) is quite clear, since it fortunately 
does not use the word janapada and Medhatithi explains it as ‘ it 
should be restored to those from whom it was stolen’. Jayaswal 
( in ‘ Hindu Polity ’ part H p. 79 ) holds that a passage in the 
Arthasastra ( 11. 14 ) refers to the fact that the Paura- Janapada 
assembly got gold coins minted by the royal mint-master. 
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But the plain meaning i:; that tlie niint-ina -tor wa'- tn mint 
standard silver and gold coins for ail people when tliey hrrnight 
bullion to him to have coins struck. One • triking circumstance 
to be considered is that, though in all work; on polity a rfijyii is 
said to have seven elements, none of them includes a political 
elective assembly ( like the paura-janapada postulated by 
Jayaswal ) among them. Tliey only enumerate the country and 
the capital and declare even these as of lesser importance than 
the king and the ministers. Another matter that makes the 
existence of pow^erful elective political assemldie^; in monarcliies 
most unlikely is the total absence of any reference in works on 
polity to the method of election, the system of voting, tlic qualifica- 
tion:; of members, the period for which the as-.embly vuis elected 
and allied matters. When medieval writer:: like Apararka on Yaj. 
11. 1 ( p. 600 ) quote from Brhaspati verges about four kind;; of 
sabha, they refer only to judicial tribunals of variour. sorts and 
gradej; ( the same verses are quoted as Harita's in Rajaniti- 
ratnakara p. 30 ). Vide n. 368 below. 

If elective popular assemblies did not exist, then it may be 
asked whether the king was an absolute monarch (;r a despot or 
whether there were any checks that mitigated or regulated 
the power and doings of monarchs. The answer is that there 
were such checks and limitations. Tliese were of various kinds. 
Exhortations addressed to the king himself exercised a restrain- 
ing influence. For example, Kat. (10) says ‘ the king who gives 
way to wrath without proper thought would reside in a horrible 
hell for halfaKalpa’. The importance of dharma as an all- 
embracing institution was impressed upon the king by our 
writers .so frequently that it must have had its p- ychological 
effect on every king. The idea that personified as a Beity 
might strike down the bad king himself (Manu VII. 19 37 28 30> 
Yaj. I. 354-356) would tend to keep even a whimsical king 
within bounds. The views of ancient writers have already been 
cited according to which the king was not to act as he pleas- 
ed, but was to regard his high office as a sacred trust and was 
to rule according to the dictates of the sastras. These view.s 
created public opinion which must have certainly influenced the 
king’s acts. The ideal king Rama is depicted as having 
abandoned his queen Slta ( whom he knew to be pure ) becau.se 
the people could not accept her as pure after her long stay in 
Ravana’s prison. Vide lUmayana VII. 45. Then there were 
the ministers whose advice the king was enjoined to seek. 
Besides there was the purohita and there were learned brahmanas', 
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who were to propound what dharma was, whose directions he 
was to carry out and who were supposed to have power to ruin 
a bad king (vide Vas. I. 39-41, Gautama XL 12-14, Manu IX. 320)- 
Vide H. of Dh. vol. II. pp. 138-145 for the peculiar sanctity 
attaching to the person of a brahmana and the superior position 
of brahmanas as a class vis-a-^vis the king. There was a deep- 
rooted faith that the rules of the sastras ( the Srauta and Smarta 
dharma ) were divinely inspired and were above the king. 
Observance of dharma was the great social and political ideal 
from very ancient times for all including the king. This is 
most emphatically put in the Br. Up. I. 4. 11-14, where it is 
stated “ even after creating the four varpas He ( the Creator ) 
did not think that stability had been attained. He then created 
the most excellent DJiarma which is the might of the mighty 
( i. e. more powerful than the warrior caste ). There is nothing 
higher than dharma. Even a very weak man hopes to prevail 
over a very strong man on the strength of dharma, just as ( he 
prevails over a wrong-doer ) with the help of the king. So what 
is called dharma is really truth. Therefore people say about a 
man who declares the truth that he is declaring dharma and 
about one who declares what dharma is they say that he speaks 
the truth. Tliese two ( dharma and truth ) are this ” (i. e. one). 
Kamandaka I. 14 stated that the Yavana king ruled over the 
earth for a long time because he ruled according to the dictates 
of dharma. In his administration of justice the king was to be 
checked by the judge and sabhyas, who were fearlessly to render 
advice to the erring king ( as will be shown in the section on 
vyavahara ). Besides corporations and guilds were powerful and 
had a sort of self-government. Manu ( VHI. 336 and Yaj. H. 307 ) 
went so far as to prescribe a heavy fine which the king was to 
inflict on himself for his illegal exactions and punishments and to 
direct that the king should distribute among brahmanas wealth 
forfeited by grave sinners ( Manu IX. 243-244 ). Lastly there 
was the final sanction that the sastras allowed the subjects to 
abandon a worthless king or even to kill a misguided one or 
tyrant, as stated above (vide Manu VH. 27-28, Arthasastra I. 4).'** 
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Kautilya ( Vm. 3 ) when dealing with the evil results of 
want of discipline in a king states that kings who are hot- 
tempered are known to have fallen victims to popular fury ( or 
the fury of ministers ). We may say that in theory and so far as 
ordinary people were concerned the sovereign’s power was absolute 
and unlimited as Manu IX. 9-12 aptly illustrate and as BAat- 
Parasara states ‘the king is Brahma, Siva, Visnu, Indra, he is 
the giver, the destroyer, and the enforcer according to the karma 
of his subjects But there were ( as stated above ) very real 
checks and limitations that effectively prevented him from exer- 
cising his undoubtedly unlimited powers. These checks, though 
real, cannot be called constitutional in the sense in which that 
word is used in modern times. As said by Narada the subjects 
are dependent while the king is uncontrolled, but he could not 
go against the sastra ( vide Haradatta on Gaut. XI. 2 ). 

In modern times the activities of a sovereign person are 
three-fold, viz. executive, judicial and legislative. The judicial 
activities of the ancient Indian king will be dealt with in 
another section on law and the administration of justice. One 
great difference between ancient and modern societies is that 
the legislative action of the king was extremely limited in 
ancient times, while in modern times people are more and more 
looking to legislation for regulating all manner of things. 
Manu (VH. 13 ) lays down that since the king has in him the 
glory of all deities, whatever rule as regards desirable matters 
the king establishes and whatever action he declares as un- 
desirable among those actions that are harmful, should not be 
transgressed by any one. In his gloss on this verse Medhatithi 
carefully iwints out what orders the king can issue and on what 
subjects he cannot issue orders. He gives the following inst- 
ances of orders of both kinds: * To-day all should observe a festival 
in the capital ; all should attend a marriage ceremony at the 
house of the minister ; animals should not be killed to-day by 
the butchers and birds should not be caught ; debtors should not 
be harassed by creditors on these days ( to be specified ) ; no one 
should associate with such and such a man ( an undesirable 
person ) ; no one should allow a certain ( undesirable ) person 
to enter the house’. Medhatithi adds that the king is not 
authorised to interfere with the iastric rules governing the 
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varnas and asramas such as the performance of agnihotra. 
This gloss of Medhatithi occurs word for word in the Rajaniti- 
prakasa ( pp. 23-24 ), which gives a more correct text than the 
printed editions of Mandlik and Gharpure. Kautilya {H. 10) 
devotes a chapter to the drawing up of sasanas, particularly 
with reference to their linguistic elegance and diplomatic 
etiquette. The Sukranitisara (1.312-313) prescribes that the king’s 
edicts ( sasana ) should be proclaimed to the subjects by beat of 
drum, that his edicts should be written and displayed where four 
roads meet, and that the king should declare that breaches of the 
orders would entail heavy fines. In I. 292-311 ^kra gives 
instances of such orders, the most important of which are : 
Watchmen should take rounds in the several streets every one 
hour and a half at night in order to prevent thieves and 
paramours moving about ; people should not employ abuse or 
beating towards their slave, servant, wife, son or pupil ; no one 
should practise deceit in respect of measures, weights, coins, 
resins, metals, ghee, honey, milk, fat, flour ; no document 
should be got by force ; no bribes should be taken nor should 
any bribes be given to persons engaged in doing the king’s 
work ; no one should offer shelter to bad characters, thieves, 
paramours, those who hate the king, the enemy ; parents, 
persons worthy of honour, learned men, men of good character 
should not be disrespected or ridiculed ; no dissensions should 
be sown between husband and wife, master and servant, between 
brothers, between teacher and pupil, between father and son ; 
no interference or obstruction should be caused to wells, parks, 
boundaries, dharmasalas, temples, roads or to those who are 
deficient in a limb; without the king’s permission no one 
should engage in gambling, selling liquor, hunting, bearing 
arms, sale or purchase of cattle or elephants or horses or camels 
or she-buffaloes or slaves or immoveable property or silver, gold, 
gems, intoxicants, poisons, drugs, the profession of medicine or 
should pass a sale deed, deed of gift or give a decision about a 
debt ; no one should falsely accuse another of the great sins, 
nor take treasure trove, nor frame new rules for clubs or con- 
vivial gatherings ( samaja ) nor should publish slander against a 
caste, nor should appropriate property which is without an 
owner or has been lost, nor divulge the ( king’s ) lines of policy, 
nor babble about the vices of the king ; the people should not 
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e ven think of forsaking their dharma, speaking untruth, commit- 
ting adultery with another’s wife, giving false evidence or 
fabricating documents, accepting gifts secretly, committing 
thefts and engaging in other desperate acts, engaging in sedi- 
tion ; public servants should not exact more than the tax already 
settled ; only such weights and measures are to be used as bear 
the royal stamp ; all subjects should strive to possess good 
qualities ; desperadoes should be arrested and handed over to 
the king ; bulls let loose ( in memory of the dead ) should be 
kept well controlled and fed by those who let them loose. 
Medhatithi on Manu Vni. 399 states that a king may prohibit 
the export of foodstuffs from the kingdom in a famine. The 
several edicts of Aioka show that his orders were framed on the 
same lines that are contained centuries later on in the Sukra- 
nltisara. Most of his proclamations insist on moral virtues 
such as truthfulness, obedience and reverence to parents, elders 
and iireceptors, honouring brahmanas and sramanas, kindness 
to animals, tolerance of other faiths. Proclamations that 
may be called positive laws are very few, such as his order 
in Pillar Edict IV to give three days’ respite to criminals 
condemned to death ( C. 1. 1, vol. I p. 125 ) or his regulations 
restricting the killing of animals contained in the 5th Pillar 
Edict ( C. I. I vol. I. p. 138 ) or in the First Eock Edict at 
Girnar ( p. 7 ) ‘no living being must be killed or sacrificed 
and no festival meeting must be held ’. In the reign of Avanti- 
varman of Kashmir the killing of living beings was prohibited 
for ten years ( vide KajatarahginI V. 64 ). Law-making in the 
modern sense is almost entirely lacking in the smrtis. Gaut. 
XI. 19-25 show that the king was to find the law required 
for the decision of causes from the following, viz. (1) the Veda, 
Dharmasastras, the Angas ( lores auxiliary to the Veda such as 
grammar, exegesis, metrics etc.), Upavedas, Puranas; (2) customs 
of countries, castes and families that were not opposed to the 
Veda ; (3) the usages of husbandmen, traders, herdsmen, money- 
lenders and artizans; (4) ratiocination; (5) the opinions’®*® delivered 
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by the assembly (parisad) of men deeply learned in the three 
Vedas. The authoritativeness of customs, usages and conven- 
tions and their relation to sastra will be discussed later on. 
In the decision of causes there were four deciding factors, 
dharma, vyavahara, caritra and rajasasana, which will also be 
dealt with later. So royal edicts or orders first came to be made 
in the administration of justice and probably served as laws or 
precedents in later times. Vide H. of Dh. vol. 11. pp. 968-970 for the 
role of parisads in religious matters. Yaj. 1. 9 and Sankha speak of 
parmt or assembly of learned men as final authorities on dharma. 

The executive functions of the king required a large number 
of ministers and officers. This topic will be dealt with immedia- 
tely below. 

There is another way of looking at the king’s functions viz. 
they were religious and secular. The first required him to do 
certain acts for propitiating gods and unseen powers and 
removing dangers therefrom with the help of the purohita and 
sacrificial priests ( vide Gaut. XI. 15-17, Yaj. I. 308 ) and he had 
to guard dharma. His secular functions included those that 
led to prosperity, that helped the people in famine and similar 
calamities, dealing even-handed justice, guarding person and 
property from thieves and trespassers and against invasion. 

The Mahabharata records the tradition that many kings of 
former times abdicated the throne in favour of their sons and 
resorted to the forest as hermits. Vanaparva 202.8 mentions 
Brhadasva who crowned his son Kuvalasva. Vide also Vayu 
88.32. Dhrtarastra says to Yudhisthira that in their family it 
was customary for kings to transfer the sovereignty to their 
sons and resort to a forest towards the close of their lives 
( Asramavasi 3.38 ). Vyasa says that that was the practice of all 
rdjar^ (Asramavasi 4.5) and the Asramavasiparva (20) mentions 
the names of several such kings. Vide also Santi 21.15. In 
Ayodhya 23.27, 94.19 this practice is referred to. In the 
Raghuvarhsa ( I. 8, XVIII. 7, 9, 26 ) Kalidasa says that in the 
family of Raghu kings in their old age became munis ( hermits ) 
and in chap. VIII. 11-23 he draws a fine contrast between the 
lives of Aja and his father Raghu ( who had become a yati ). 
There are Jain traditions of some antiquity that connect the 
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gre&t Jain sage Bhadrabahu, the last Srutakevalin, with Candra- 
gupta Maurya, who is said to have abdicated in favour of his 
son and to have gone to Sravana Belgola. Vide Indian Antiquary* 
vol. 21 pp. 156 ff where Fleet criticizes this tradition and rejects 
it. In the Divyavadana (XXIX p. 431, ed. by Cowell and Neil) 
it is stated that Asoka died destitute of power and possessions 
and Fleet (in J. R. A. S. for 1913 pp. 656-658) says that there 
is in this probably a reminiscence of abdication by Asoka. King 
Lavanaprasada of the Vaghela dynasty in Gujerat abdicated in 
favour of his son Viradhavala (1233-38 A. D. ), Vide Bombay 
Gazetteer, vol, I part 1 pp. 198, 200, 206. 

Kautilya (VUL 2) speaks of a novel rule called ‘dvai- 
rajya”*' (sovereignty of two) and distinguishes it from 
‘ vairajya ’. The Mss. differ in their readings, but the reading 
given in the footnote by Dr. Sham Sastri seems preferable. 
Kaut. remarks “ As between dvairajya and vairajya ( foreign 
rule ) the former perishes on account of mutual hatred and 
rivalry; but the latter according to the acaiijns is enjoyed by 
foreigners as it is, when it pays attention to winning over the 
subjects; ‘No’ says Kautilya ‘dvairajya’ (generally) exists 
between father and son or between two brothers, their welfare 
is the same and therefore by reason of the influence of amatyas 
( over the two rulers ) it can last, but txdrajya comes into 
existence by being seized from another king who is living and 
therefore the ( foreign ruler ) thinking ‘ this country is not mine ’ 
impoverishes it and carries off its wealth or treats it as a chattel 
( for sale ) or when he finds that the country is disaffected 
towards him abandons it and goes away ”. This remarkable 
passage contains the mentality of foreign rulers in a nutshell. 
Manu IV. 160 in a lucid and laconic manner states how in- 
dividual and national happiness lies in freedom. Kalidasa in his 
Malavikagnimitra (Act V) appears to refer to the conception 
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of dvairajya when he makes Agnimitra say that the latter 
desires to establish a dvairajya for the brothers Yajfiasena and 
Madhavasena on the north and south banks of the river Varada, 
who would both remain under the command of the king ( Agni- 
mitra). In the Mahabharata a similar rule of two brothers, 
Vinda and Anuvinda in Avanti, appears to be referred to (vide 
Udyogaparva 166, cr. ed. chap. 163). MacCrindle in ‘Invasion 
of India by Alexander ’ p. 296 quotes Diodorus to the effect that 
Alexander sailing up the river came to Taula ( Patala ? ) a city 
of great note with a political constitution drawn on the same 
lines as the Spartan, for in this community the command in 
war was vested in two hereditary kings of two different houses, 
while a council of elders ruled the whole State with paramount 
authority. Vide Jayaswal’s ‘Hindu Polity’ part I pp. 96-97 
and Dr. D. R. Bhandarkar’s ‘Ancient Indian Polity ’ p. 99-100 
for some further details on dvairajya from Buddhist and 
other sources. 



CHAPTER IV 


MINISTERS 

Amattjn — The second of the seven elements of rajyn is the 
amatya, which word may be translated as ‘ minister.’ There are 
three words that are interchangeable though sometimes dis- 
tinguished, viz. amatya, sadva and mantrin, the first being the 
oldest of the three. A Karika on Panini ( TV. 2. 104 ) teaches 
the formation of the word with the affix tyap { tya ) from ama 
meaning ‘near or with’ ( vide Mahabhasya, vol. n. p. 292). In 
Rg. TV. 4. 1 there is the germ of this word ‘ 0 Agni ! Go like 
a king riding an elephant, accompanied by his ministers ’• 
Yaska ( in Nirukta VI. 12 ) explains ‘ amavan ’ as ‘ amatyavan,’ 
though two more explanations of the word are offered by him. 
The word amatya itself occurs in Rg. Vn. 15. 3, but there it is 
an adjective and means ‘ our own ’ or ‘ abiding in our house ’• 
In some of the sutras like the Baudhayanapitr-medhasutra 
( I. 4. 13, 1. 12. 7 ) the word amatya is used in the sense of ‘ near 
male relations in the house ’. Vide H. Dh. vol. II. p. 588 n. 1375, 
The word ‘ amatya ’ occurs in the sense of minister in Ap. Dh. 
S. n. 10. 25. 10 ‘The king should not live better or more 
luxuriously than his gurus ( elders ) and his ministers ( gurun- 
amatyahsca natijivet ) ’. The word ‘ saciva ’ occurs in the Ait. 
Br. ( XIL 9 ) where it is said that Indra considered the Maruts 
as his ‘ sacivas ’ ( helpers or comrades ). The necessity of amatyas 
or sadvas is stated in graphic language by several writers. 
Kautilya ( I. 7 last verse ) says ‘ kingship is possible only with 
( the aid of ) assistants, a single wheel cannot work ( a chariot ) ; 
therefore the king should appoint ministers and listen to their 
opinions ’. Manu ( VII. 55 = Sukra II. 1 ) says ‘ it is difficult 
for a person single-handed to accomplish even an easy task ; 
how can government particularly, which has great good as its 
aim, be accomplished without helpers ’ ? The Matsya-purana 
( 215. 2 ) prescribes ‘ the king, while his head is still wet with 
the waters of coronation, if he wants to supervise his State, 
should choose his helpers, as in the latter the kingdom secures 
stability ’. Matsya 215. 3 is the same as Manu YU. 55. Vide 
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Visnudharmottara H. 24. 2-3 which are the same as Matsya 
215. 2-3 ; also Santi 106. 11 and Rajanitiprakasa p. 174. From 
Arthasastra I. 7 and 8, Manu VH. 54 and 60, Kam. IV. 25, 27, 
Xni. 24 and 64 it appears that they use the words saciva 
and amatya as synonyms. Rudradaman in his Junagadh 
Inscription ( E. I. vol. VUI. p. 36 at p. 44 ) states that his 
great enterprise to repair the Sudarsana lake was disapproved of 
by his advisory ( mati-saciva ) and executive councillors (karma- 
saciva) who were all endowed with the qualities required in 
amatyas and yet who were averse to the project and had no 
enthusiasm for it, since the breach to be repaired was very great. 
Here sacivas are divided into two sorts, those who give advice 
and those who execute the business decided upon and the word 
saciva seems to be a synonym of amatya. Amara states that 
the amatya who is a dhisacim { i. e. inalisaciva ) is called a 
mantrin, while amatyas other than the mantrin are called 
kamiasacivas. These distinctions are often not observed. 
Sumantra is called amatya in Ramayana I. 7. 3 and the best of 
mantrins in I. 8. 4. In Ayodhya 112. 17 amatya and mantrin 
seem to be distinguished. From Kaut. I. 8 ( last verse ) ‘ Having 
divided the spheres of their powers and having taken into 
consideration the time and place and the work they have to do, 
all these persons should be appointed as ministers ( amatyas ), 
but not as mantrins, ’ it follows that mantrins were regarded by 
Kautilya as of a higher grade than amatyas in general. The 
R. N. P. p. 178 says that the amatyas are also styled mantrins. 
Kautilya states ( I. 10 ) how amatyas are to be tested by upadliaa 
i. e. by means of tempting them as regards each of dhanm, 
artlia, kuim, and b/iaya (fear) and to be employed if found honest 
after any one of the four tests, while mantrim were to be appoint- 
ed only if their integrity and loyalty were proved by all the 
tests combined. XJpadha’^* is defined by the Nltivakyamrta 
p. 111 as ‘ testing the mind of a person as regards dharma, 
artha, kama and bhaya by various devices’ ( employed by secret 
agents ). Kat. ( 4-5 ) quoted by R. N. P. p. 136 states that the 
minds of kings always go astray on the ( slightest ) cause by 
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reason of the fact that they possess great valour, knowledge, 
wealth and particularly the fact that they possess absolute power; 
therefore brahmanas should always enlighten the mind of the 
king as to the duties of a king. 

About the number of members in the council of ministers 
there has been a great divergence of views from ancient times. 
Kaut. I 15 and Kam, XL 67-68 state that according to the 
Manava school the council (parisad) of ministers should be 
constituted of twelve amatyas, acc. to the Barhaspatyas of 16, 
acc, to the Ausanasas of 20, but Kautilya’s own opinion was 
that the number is determined by the power or exigencies of 
the State {yathdsdviarHuiam). The Balakanda (7. 2-3) states 
that Dasaratha had eight honest and devoted amatyas ( who 
are then named ). Manu Vll. 54 and Manasollasa ( 11, 2. 
verse 57 ) require that the king should select seven or eight 
ministers who should be hereditary, versed in the sastras, brave, 
born of high family and well-tested. This advice was followed 
by Shivaji, the founder of the Maratha empire, who had a council 
of eight ministers ( Pradhanas). Vide Ranade’s ‘ Rise of the 
Maratha Power ’ pp. 125-126 where he describes the functions 
of the eight ministers called ‘ Mukhya-pradhana ’ ( Prime 
minister)’. Pant Amatya (Finance minister). Pant Sachiva 
( General Accountant and Auditor ), Senapati ( Commander-in- 
chief ), Mantri ( in charge of king’s private affairs ), Sumanta 
( Foreign Secretary ), Panditrao ( in charge of the Ecclesiastical 
Department ), Nyayadhisha ( Chief Justice ). This list was 
probably taken by Shivaji’s advisers from the Sukranltisara 
n. 71-72 where almost the same eight are said to be the 
ministers according to some. Vide also Grant Duff’s History 
of the Marathas, vol. 1 p. 193, and Rao Bahadur Wad’s selec- 
tions of saivMls and letters ( in Marathi ) published by Messrs. 
Mawajee and Parasnis in 1913, where the names of the eight 
ministers of Shivaji are stated and them duties are described 
( p. 123 ). In the Santiparva ( 85. 7-9 ) it is declared that the 
king should have 37 sacivas, of whom 4 should be learned 
and bold brahmanas, 8 valiant ksatriyas, 21 prosperous 
vaisyas, 3 sudras and one sTda versed in the Puranas, but 
verse 11 adds that the king should discuss and settle lines of 
policy in the midst of eight mantrins and Santi 83. 47 says that 
mantrins should not be less than three. In the Ramayana 
( n. 100. 71 ) Rama whom Bharata came to meet in the former’s 
exile asks him whether he held consultation with three or four 
mantrins and ( in verse 18 = Sabhaparva 5, 30) Rama hopes 
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that Bharata did not settle his policies by himself alone or in 
consultation with too many ministers. Kautilya also (1. 15) lays 
down that the king should hold consultation with three or four 
mantrins. The Nitivakyamrta ( mantrisamuddesa pp. 127-128) 
holds that they should be three, five or seven, that unanimity 
is diflScult to secure in a group of persons of different characters 
and that when there are many ministers they are jealous and 
try to carry out their own ideas. Tliese passages show that 
firstly there was to be a small cabinet of three or four ministers, 
secondly there was to be a council ( jxirisad ) of ministers who 
might be eight or more in number according to requirements 
and thirdly there was a large number of amatyas or sacivas 
( high functionaries concerned with various departments ). Tlie 
council is mentioned in the 3rd and 6th Rock Edicts of Asoka 
( Corpus 1. 1, vol. I. p. 4 ‘ parisa pi yute ajnapayisati ’ ) in the words 
'the council will order the officers called Yuktas’. The qualifica- 
tions of ministers ( amatyas ) are laid down in several places 
e. g. in Kautilya I. 9, Manu VII. 54, Yaj. I. 312, Kam. IV. 25-30 
( of which verses 28-30 are almost the same as the words of 
Kautilya ), Santi 118. 2-3 ( 14 qualities of mantrins are men- 
tioned ), Santi 80. 25-28, Balakanda 7. 7-14, Ayodhyakanda 100, 
15, Medhatithi on Manu VII. 54, Agnipurana 239. 11-15 (= Kam. 
IV. 25 and 28-31 ), Manasollasa 11. 2, verses 52-59, Nltivaky- 
amrta p. 108, Rajanitiratnakara pp. 13-14 ( quoting NSrada and 
Harlta ), Rajanitiprakasa pp. 174-178, Rajadharmakaustubha 
pp. 251-254, Budhabhusana pp. 32, 57-58. Only the qualities 
required by Kautilya in amatya are set out here : He must be 
a native of the country, born of high family, influential, well- 
trained in arts, far-sighted, wise, of good memory, vigilant, 
eloquent, bold, intelligent, endowed with enthusiasm and dignity, 
capable of endurance, pure (in mind and actions), well-disposed, 
firmly devoted ( to the king ), endowed with character, strength, 
health, spiritedness, free from arrogance and fickleness, affec- 
tionate, who would not have recourse to hatred ( even when 
offended by the king ), Kautilya states that amatyas are of 
three kinds, the best, middling and inferior, of which the first 
must be endowed in full with the qualities set out by him and 
the other two are deficient by one quarter and a half respectively. 
In Santi 83. 35-40 the faults that disqualify a person for being a 
mantrin are stated and verses 41-46 set out the qualifications 
for a mantrin, one of which deserves special notice, viz. 
( verse 46 ) he should have secured the confidence of the pauras 
and janapadas. Many works prescribe that the ministers were 
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to be hereditary if the son was capable like his father, e. g. 
Manu Vn. 54, Yaj. I. 312, Ramayana IL 100. 26 ( =Sabhaparva 
5. 43 ), Agni. 220. 16-17, Sukra n. 114. The Matsya 215. 83-84 
and Agnipurana ( 220. 16-17 ) add the very sensible remark that 
such hereditary ministers should not be allowed to dispose of 
the cases of their dayadas ( agnates ). The Visnudharmottara 
( II. 24. 55-56 ) contains the same rule. This hereditary character 
is borne out by many inscriptions. For example, in the Allahabad 
stone pillar ins. of Samudragupta, Harisena is himself a Maha- 
danda-nayaka whose father Dhruvabhuti was also a Mahadanda- 
nayaka (Gupta Inscriptions pp. 10, 15 ) and in the Udayagiri 
cave Inscription of Candragupta II ( ibid p. 34 ) Virasena is 
described as ‘ anvayapraptasacivya ’ ( who hereditarily obtained 
the post of sacim ). The R. N. P. (p. 176) after quoting the Matsya- 
purana expressly states that the hereditary principle was to be 
given up, if the son or grandson of a former minister had not 
the requisite qualifications, but that such a descendant was 
to be employed only in such state work as was suited to 
his attainments. The mantrins .should, according to most 
authorities, be chosen from among brahmanas, ksatriyas and 
vaisyas, but not from sudras, even if the latter be endowed with 
qualities ( vide Sukra II. 426-427, Nitivakyamrta p. 108 ). 
llie consultation with the council of ministers was to be in 
secret. Kautilya ( I. 15 ) says ‘ All administrative undertakings 
must be preceded by consultation with ministers. The place for 
consultation should be so secluded that the conversation going 
on inside will not be heard outside and that even birds cannot 
see it, for it is narrated that secret consultations were divulged 
by parrots, mairias, dogs and other lower animals The 
Harsacarita VI states that Nagasena of the Naga dynasty met 
destruction in Padmavatl because his secret policy was divulged 

137. HrPTirnnv i gorfRfJTW i 

*inRr: « aiwni tot 

5<JtfT*TT^atTeT»m^yui^'iH r-TW 

^ 137a. 

^ ittNot i ^TiTv^nn^ 

w q ^ima q t c f r ttwpt • p. 108. 

138. 

I fl g'hWK'fitm: «s=ii TW: I I. 15 ; 

compare fif'gTTei VI ‘ : wii^isTrRTOf=R7frTfrwr5T'r 

^ sftT^fiw I ) 



ni ] Ccmsultalions ivith viiniders 109 

by a maina, Srutavarman lost his kingdom in Sravasti as his 
secret was disclosed by a parrot, and king Suvarnacuda met 
his death in Mrttikavati by babbling in a dream about his 
policy. Vide also Manu VII. 147-150, Yaj. I. 344, Kam. XL 53, 
65-66, Agnipurana 225. 19, Manasollasa II. 9, verses 700-705 
p. 92. Kaut. (I. 15 ) has a verse ‘ no outsider should know the 
king’s secret policy which he desires to carry out. Only those 
who are to carry it out should know it only when it is begun 
or accomplished ’. Vide for a similar rule Manu VII. 105 
( =Santi. 140. 24 which is also the last but one verse in Kaut. 
I 15 ). The king presided in the council, but if he was not 
present the chief minister presided ( Manu VII. 141 ). In the 
Malavikagnimitra ( V ) the king’s decision to make a di airajya 
is conveyed to the council of ministers and then the amatya 
( who here means the chief minister or President of the council ) 
informs the king that the council agreed with the king, where- 
upon the king asks the council to depute the commander-in- 
chief Virasena to early out the proposal. Kaut. further says 
(I. 15 ) that all business was to be transacted in the presence of 
the ministers ; but if any one was absent his opinion was to be 
elicited by despatching a letter. In matters of emergency ( or 
great danger ) the king is to call his cabinet ministers and the 
council of ministers and what the majority decide or what 
would lead to success is to be carried out by the king. Sukra 
1. 365 also refers to the view of the majority. It is the duty of the 
ministers, according to Kam. IV. 41-49, to prevent a king from 
pursuing an evil course, it is the duty of the king to listen 
to the advice of his ministers and such ministers are not 
merely his friends but are really his gurus. Sukra (II. 82-83) 
asks ‘ How can the kingdom be brought to prosperity by those 
ministers whom the king is not afraid to offend ? They are no 
better than ladies who are to be decked with ornaments and 
fine clothes. What is the use of those ministers, whose advice 
does not tend to the advancement of the kingdom, the people, 
the army, the treasury, good government and to the destruction 
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of enemies? The ministers, however, must have found it 
difficult to please the king and also to placate the subjects. A 
well-known subhasita states that one who looks to the benefit 
of the king comes to be hated by the people and he who looks 
to the good of the people ( only ) is abandoned by the king ; when 
there is this great conflict it is rare to find a person who can 
secure the aims of both the king and the people,'*®^ Manu (VII. 
56-59 ) prescribes the matters in which consultations are to be 
held with ministers and the procedure thereof, viz. peace and 

dhana (i. e. army, treasury, capital and the country), 
sources of revenue, protection (of himself and of the country ), 
the proper bestowal of the wealth obtained; the king is to 
ascertain the opinions of ministers separately and then jointly 
and then do what is beneficial ; he is then to hold consultation 
on the most important affairs relating to the six means of policy 
with a wise brahmana who is the most distinguished of all 
ministers and always to rely upon him, to settle all lines of 
policy finally on his advice and then to act. Yaj. I. 312 also 
requires the king to consult his 7na7itrinH, then a brahmana 
( purohita ) and thereafter to decide himself the course of action. 
The principal matters which mantrins have to concentrate them- 
selves upon, acc. to Kam. XIII. 23-24 (=Agmpurana 241. 16-18), 
are : mcaitra, securing the fruit of the line of policy adopted 
( such as conquering a country and protecting it ), the carrying 
out of the business ( of the State ), predicting the good or evil 
effects ( of an action taken ), revenue and expenditure, govern- 
ment ( i. e. punishing those who deserve punishment ), subduing 
enemies, measures against calamities like famine, guarding the 
king and the kingdom. The Nitivakyamrta ( p. 185 ) concisely 
puts the same by saying that amatyas have to concern them- 
selves with revenue, expenditure, guarding the ruler ( i. e. his 
body, his dharma, \t'ife and children ), looking after the army 
in all its arms. 

Yaj. I. 343 says ‘ since the State depends upon tmntm (i. e. 
lines of policy arrived at after consultation with ministers ), the 
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king should keep his lines of policy secret in such a way that 
people should not know them till the results of his undertakings 
manifest themselves Kautilya ( X. 6 last verse ) emphasizes 
the importance of mantra in ‘ an arrow discharged by an 
archer may kill one man or none at all, but a ( well-considered ) 
scheme put into operation by a wise man may destroy even 
those who are only conceived Both Sabhaparva 5. 27 and 
Ayodhya 100. 16 have the same verse, viz. mantra is the root of 
victory.’*^ Kautilya and the Nitivakyamrtap. 114 say that mantra 
accomplishes the following, viz. the apprehension of what is not 
or cannot be seen, imparting the strength of definite conclusion 
to what is apprehended, removal of doubt when two courses or 
opinions are possible, inference of an entire matter when only a 
part is seen. '** In most works such as Kaut. I. 15, Kam. XI. 56, 
Agnipurana 241. 4, Pancatantra I. p. 85, Manasollasa ( II. 9 
verse 697 ff, p. 92 ) it is said that vuinlra has five elements which 
have to be considered ( it is pailcanga ), viz. means of carrying 
out actions ( or works ), plenty of men and materials, proper 
allotment of time and place, remedies against pitfalls, the 
( happiness of the kingdom or people ) that will result from the 
accomplishment of the course decided upon. 

The high functionaries and office-holders have been different 
at different times. In the Vedic age, in the performance of the 
Rajasuya, there are certain offerings ( generally twelve in 
number ) which are called ‘ ratninani havimsi ’. Their order 
and names differ in different texts, though most are the same 
in all. Besides the king ( the sacrificer ), the eleven ‘ ratnas ’ 
( jewels ) or ‘ ratnins ’ are ( according to the Sat. Br. V. 3. 2 ) . 
the commander-in-chief, the purohita, the crowned queen, suta 
ijramavi, k^tr (chamberlain), sangrahitr (treasurer or charioteer ?), 
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aksaiapa ( superintendent of gambling or of the records ? ), 
bhagadugha ( collector of taxes ), govikartana ' ? hunter ), duta 
( courier ), parivrkti ( discarded queen ). Vide H. Dh. vol. 11. 
p. 1215 n and 1216. In Tai. Br. ( I. 7. 3 ) they are the same as 
above except that govikartana is omitted and the queen called 
‘ vavata ’ is added. These are described in the Tai. Br. I. 7. 3 as 
the bestowers of the kingdom ( ete vai rastrasya pradatarah ). 
Vide also Tai. S. I. 8. 9. 1-2. It is clear from Sat. Br. V. 3. 2. 2 
and 4 that some of these jewels like the commander-in-chief 
and the huntsman were of low caste or of the sudra caste. 
Later on certain functionaries began to be called tirthas, their 
number being 18; vide Sabhaparva 5. 38 { =Ayodhya 100. 36 ) 
and Santi 69. 52 for a reference to the 18 tirthas. Kautilya 
( I. 12 ) speaks of the 18 tirthas and enumerates them. In the 
Raghuvaihsa 17.68 Kalidasa employs the word tirtha in this sense. 
According to the Nitivakyamrta ( p. 29 ) persons who are helpers 
in dharma and state business are called tirtha. In the Edicts 
of Asoka the high officers were called mahamatras ( in Rock 
Edict Xn there are dharma-mahamatras ) and other officers were 
yuktas, rajukas and pradesikas ( in Rock Edict III ) of whom 
the first at least were subordinate to the council of ministers. 
Later writers like Govindaraja on Ayodhya 100. 36, the com. 
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on tKe Yasastilaka 1. p. 91 differ as to the names of these 18. 
The Rajatarahgini I. 120 informs us that in former times there 
were only seven departments ( karmasthams ), that later on they 
became 18 and that five more were added to these eighteen 
( IV. 142-143 and 512 ) viz. mahapratihara, mahasandhivigraha, 
mahasvasala, mahabhandagara, mahasadhanabhaga ( and so the 
Heads were called ‘ adhigata-pancamahasabda ’ i. e. to whom 
five titles with ‘ maha ’ in them were given ). '■*’ The Agni- 
purana 220 mentions several high functionaries like the 
senapati, pratihara, duta and heads of departments. The Sukra- 
nltisara ( II. 69-70 ) enumerates ten principal high functionaries 
of the king ( prakrtis ) viz. purodhas ( purohita ), pratinidhi, 
pradhana ( President of council ), saciva (war minister), mantrin 
( Home minister ), pradvivaka ( minister of justice ), pandita 
(minister of ecclesiastical matters), sumantra (Finance minister), 
amatya ( revenue minister ) and duta ( minister of diplomatic 
relations ) and remarks that others omitted purodhas and duta 
from this list of ten and held that these eight should all receive 
the same pay ( verses 71-72 ), while Sukra was of opinion that 
the ten high dignitaries should each receive in order one tenth 
more as pay than the succeeding one ( v. 71 ), that the purohita 
was the most eminent of all, that among the rest each preceding 
was more eminent than each succeeding one ( II. 74-77 ), that 
after these high dignitaries came the other officers (adbikarigana, 
II. 279 ), that then came the darsaka ( secretary ? ), and lekhaka 
( clerk ), then the menial servants who waited on the king and 
lastly the lowest were those who carried out dirty work. In 
U. 84-87 Sukra briefly brings out the special functions of the 


148. ^ I 

n?rr rfhmH i com. on 

v^riicTt?® I. p. 91 : i p. 29 

( ). 

149. This is a meaning of pancamahasabda which is peculiar to the 
Rajatarahgini. Elsewhere that title generally means one before whom were 
beaten the five musical instruments. In the Talcher grant of Kulastambha in 
the 9th century the epithet ‘samadhigata-paficamaha^bda’ is applied to a king 
( maharajadhiraja ) in E. I. vol, XII p 157, while in an Inscription from 
Yewur of about 1040 A. D. it is applied to a mahamandalesvara ( E. I. 
vol. XII. p. 269). In the Pimpari plates of Dharavarsa Dhruvaraja dated 
^ke 697 the same title is applied to a minister described as 

(E- 1- P- S9 ). Vide J B B R A S (New series) vol. I 

pp. 238-245, VII. 487, VIII. 93 for discussion. 
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ministers from pratinidhi to duta and then in II. 88-105 at 
length. In 1. 353-361 Sukra lays down how the king’s public 
durbar should be arranged, viz. the king’s throne should be in 
the centre of the western half of the hall on which the king 
should sit well-dressed, wearing his crown, armour and a drawn 
sword ; his sons, grandsons, brother’s and sister’s sons should 
sit behind him, his daughter’s sons should sit on his right and 
on his left should sit in order his uncles, chief agnates, members 
of the assembly, commanders ; in front of the king to his right 
should be seated his maternal grandfather’s relatives, the man- 
trins, and to the left his father-in-law, wife’s brother, officers &c. 
The Sukranitisara ( I. 374-376 ) lays down certain very practical 
rules for the king: ‘he should personally observe villages, towns 
and districts every year; he should see whether his subjects 
are kept contented or are harassed by his officers, he should not 
side with the officers ( with the man on the spot ) but rather 
should take the side of the subjects, he should remove an officer 
who is hateful to many ( lit. a hundred ) people and an amatya 
should be removed if he is found to commit several illegal acts, 
Sukra ( in H. 107-113 ) further advises the change of portfolios 
among the ministers ( e, g. sumantra should be appointed 
amatya or tfce verm)-, he says that for each department three should 
be engaged, one the most clever being the head and two others 
being darsakas ( secretaries ) who should be changed every 
three, five, seven or ten years ; one man should not be allowed to 
hold the same high office for a long time, since otherwise he 
becomes intoxicated with power;'” servants should not do any 
business without a written order nor should a king order any- 
thing to be done except in writing ( IL 290 ). 

The words in Aioka’s Edict HI ‘ pancasu pancasu vasesu 
niyatu ’ probably refer to the practice of the transfer of high 


150 . w: i 

g innra rag • Braj^rtw’rv^r^g 
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151. Compare what Kautilya says ra^TUra’ ( VII. 

14 p. 305). That power corrupts is forcibly stated by Plato in his ‘Laws’ 
Book IV p. 485 (Random House ed, ) ‘Cbronos knew that no human nature 
invested with supreme power is able to order human affairs and not overBow 
with insolence and wrong 
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officers every five years. The 6th caste mentioned by Megas- 
thenes ( Fragment 1 p. 41 and Fragment XXXIII p. 85 in 
McCrindle’s ‘ Ancient India ’ ) was that of overseers who inquired 
into and superintended all that went on in India, and made 
reports to the king or, where there was no king, to the magistrate. 
Megasthenes probably confounded the ministers and adhyaksas 
( who were often hereditary ) with a caste. Vide also Fragment 
XXXIV pp. 86-88 about the oflScers of state and their duties- 
It is probably on account of some such rule as is stated in 
Sukra about frequent change of portfolios that in the inscriptions 
high functionaries have epithets prefixed to them which indicate 
their connection with several portfolios e. g. in the Banskhera 
plate of Emperor Harsa ( E. L vol. IV p. 208 at p. 211 ) Skanda- 
gupta ( who is probably the same as the Skandagupta mentioned 
by Bana in the Harsacarita VI as commander of the elephant arm) 
was the dutaka of the grant and is described as ‘ mahapramatara- 
raahasamanta ’ ; in the Allahabad stone pillar Ins. of Emperor 
Samudragupta (Gupta Inscriptions p. 10 and p. 15 n. 4), Harisena 
is described as ‘ Sandhivigrahika * ( minister for peace and war ), 
‘ Kumaramatya ’ (the minister of the Yuvaraja ?) and Maha-danda- 
nayaka '** ( commander of an army ) ; Prthvlsena ( a brahmana ) 
is described as raantrin, kumaramatya and then mahabala- 
dhikrta ( in E. 1 vol. X p. 72, of Gupta Sam vat 117 ). In theory 
and practice the king was to issue orders in the presence or 
under the advice of his principal ministers. We read in the 
grant of Rajaraja I of the Eastern Calukya dynasty that he 
issued his command in the presence of the mantrin, purohita, 
senapati, yuvaraja, dauvarika and pradhana (E. I. vol. IV. p. 300 
at p. 302 ). l^kra ( H. 362-370 ) describes the procedure followed 
in issuing orders about State business. First the mantrin, 
pradvivaka ( Chief Judge ), pandita ( head of ecclesiastical 
department ), and duta should write out the business relating to 
their departments, then the amatya should write thereon ( sadhu 
Itkhanam-asH, the writing is good), sumantra adds ' samyag 
vicarUam ’ ( it is well considered ), the pradhana writes ‘ satyaih 
yathartham ’ ( it is the truth, it is as the business requires ), 
pratinidhi should write ‘ angikartum yogyaih ’ ( it is proper to 
accept this ), the yuvaraja should write ‘ anglkartavyam ’ ( it 
should be accepted ), the purohita should write ‘ lekhyam sva- 

152. ‘ Mahadandanayaka ’ may mean ‘ the chief minister ' as Mann VII. 

65 states 'on the amatya depends the control (of the government) and 
discipline (among subjects) depends on control (danda).' 
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bhimatam ’ ( this writing is approved by me ) ; all then should 
make their seals after their remarks and then the king should 
write ‘ ahglkrtam ’ ( it is accepted ) and affix his seal. 

The Rajatarahgini shows that persons often rose to ministe- 
rial positions from low birth e. g. (V. 73 ) it states that an 
engineer of Avantivarman was a foundling, ( VII. 207 ) a watch- 
man became chief minister. 

It is necessary to say a few words about some of the great 
officers of State. First comes the Yuvaraja. Kautilya devotes 
one chapter ( L 17 ) to taking care of the prince. The subjects 
of the prince’s education, his association with state business, 
treatment of princes, good or bad, the coronation of a yuvaraja 
have already been dealt with ( pp. 49, 83 &c. ). The younger 
brother or eldest son was made yuvaraja ( Crown Prince ) during 
the reigning king’s life ( Ayodhya, chap. 3-6, Kam. VII. 6, Sukra 
II, 14-16 ). Rama on his coronation as king made Bharata the 
Crown Prince when Laksmana refused to be so (Yuddha 131. 93)- 
The yuvaraja and princes were often sent as governors of 
different parts of the realm. The Divyavadana ( XXVI. p, 371 ) 
states that Asoka was sent by his father Bindusara to Taksasila 
to pacify popular disturbances and Emperor Asoka himself is 
said to have sent his son Kunala from Pataliputra to the same 
town to pacify the citizens that had been offended by the 
arrogance of the amatyas ( ibid. pp. 407-8 ). Kharavela in the 
Hathigumpha Ins. ( E. I. vol. XX at pp, 79, 86 ) was a yuvaraja 
for nine years from his 16th to his 24th year. From the 
Malavikagnimitra we learn that while Pusyamitra was virtual 
emperor of Bharatavarsa his son Agnimitra was ruling at 
Vidisa and had the authority to divide the kingdom of Berar 
between two brothers, Yajnasena and Madhavasena. The 
yuvaraja is not generally enumerated in the lists of mantrins, 
but he is one of the 18 tlrthas and from Sukra ( above p. 115 ) it 
appears that he had a seal and important matters passed through 
bis hands along with those of the ministers. According to 


153. Compare the word ‘drstam’ occurring at the beginning of 
Chammak and Sivani grants of the Vakataka emperor Pravarasena If and the 
same word in the plate of the Pailava king Sivaskandavarman (in E. I. 
vol. I- at P- 9 )• 1” °i°®t plates of the Vakatakas the word ' drstam ’ occurs 

at the beginning : vide E. I vol. 22 p. 167. 

II % gvn ^nTWmri < 5 

V. 17-18. 
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Sukra (II. 12 ) the yuvaraja and the group of amatyas are the 
two arms or eyes of the king, but Sukra V. 17 warns the king 
against transferring all power to the Crown Prince except when 
the king is about to die. The Matsyapurana 220. 7 quoted in the 
Budhahhusana ( p. 33 ) prescribes that the king should entrust 
to the well-disciplined prince at first unimportant offices and 
then gradually important ones. If a prince was ill-hehaved 
he was not to he abandoned as he would go over to the enemies 
and harm the king, but he should be kept confined in a guarded 
place ( Kara. VII. 6, Budhahhusana pp. 33, 35, verses 77, 93 ). 
As regards his emoluments he was placed on the same footing 
as the mantrin, purohita, senapati, the queen, the king’s mother 
( Kaut. V. 3 ). What office is meant by the Kumaramatya in 
some of the Inscriptions ( e. g. Gupta Ins. pp. 10, 50, E. I. vol. X 
p. 72, E. I. vol. XI. p. 83 ) is not clear. It does not probably 
mean ‘ a royal prince who was also an amatya ’, but rather 
some minister attached to the yuvaraja, as contradistinguished 
from rajamatya ( which office occurs in Gupta Inscriptions, p. 218)- 
It appears that in ancient times provincial governors could he 
total strangers to the royal family. From Eudradaman’s 
Junagadh Ins. we learn that the governor of Surastra under 
Candragupta Maurya was a vai^ya called Pusyagupta and 
under Asoka a Yantna noble or king called Tusaspa ( E. I. 
Vm p. 36 at p. 43 ). 

Next comes the purohita. In H. Dh. vol. II pp. 40 and 363 
it has been already shown how purohitas existed from the most 
ancient period of the Egveda, how the purohita was thought to 
he half the soul of the king and how the co-operation of the 
spiritual teacher and the secular head ( the king ) was deemed 
absolutely necessary for the prosperity of the kingdom, how 
Gautama ( XI. 12-14 ) and Ap. Dh. S. II. 5. 10. 16 prescribed the 
qualities of the purohita. Our authorities show that the purohita 
was not a mere priest. The Ait. Br. ( 40. 2 ) calls the purohita 
‘ rastragopa ’ ( the saviour of the kingdom ). The Sukraniti also, 

155. anSraurg i an^ uh; 

II JT?pr 220. 7. 5U. p. 33 

155a. It is strange that Dr Beni Prasad in ‘ The State in ancient 
India’ (p. 189) remarks " the former governor is designated riistriya while 
the latter is called adhisthaya”. ‘ Adhisthaya ’ in RudradSman’s Ins. is 
only a gerund of ' stha ’ with * adhi ’ and means ' having ruled over ’. 

is formed from according to ri^l^lUUri^ (Pan IV. 2. 93) 

and means ' one ruling over a province, a Provincial Governor ’. In dramas 

means • king’s brother-in-law ’. Ksirasvami says ’ USI- 
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though a very late work, similarly describes the purohita 
( n. 74 ) as ‘ rajarastrabhrt ’ ( the supporter of the king and the 
kingdom ). In the Bgveda HI. 53. 13 we find the idea that the 
hymns and the spiritual power of the purohita Visvamitra 
protected the Bharata clan.'** He made the king ready for 
battle and accompanied him in battle murmuring ‘ where the 
arrows fly &c’. (Bg.VI.75.17) while the fight went on (vide ASv. 
Gr. in. 12. 19 quoted below n. 308). The Visnudharmasutra 
TTT 70, Yaj. I. 313, Kam. IV. 32 require that the purohita was to 
be well versed '*^ in the vedas, itihasa, dharmasastra or danda- 
nlti, in astrology and portents, in rites of propitiation contained 
in the Atharvaveda, of high family, endowed with all t'klijas and 
good acts as stated in the sastras and with austerities. Kaut- 
(19) states almost the same qualifications for the purohita, 
requires the king to honour his advice as a pupil honours his 
teacher or a son his father or a servant his master and says that 
royal power advanced by brahmanas, enforced as with a spell 
by the consultations of mantrins and endowed as with a weapon 
by the observance of sastric rules becomes invincible and 
secures success. Vide Adi. 170. 74-75, 174. 14-15, Santi. 72. 2-18 
and chap. 73, Rajanitiprakasa pp. 59-61 and 136-137, Raja- 
dharma-kaustubha pp. 255-357 for qualifications expected in 
the purohita. Kautilya (X 3) states that while a battle is 
going on the ( chief ) minister and purohita should urge on and 
encourage the soldiers by exhorting them with verses from 
the Veda and classical Sanskrit, promising great rewards in 
the next world for those who fall in battle. The Sukranitisara 
( II. 78-80 ) requires in the purohita among other qualities the 
study of dhanurveda, proficiency in arms and in formations of 
armies for battle and possession of so much religious merit as 
to be able to pronounce an effective curse. A purohita was to 
be distinguished from a rtvij ( a sacrificial priest ) as Manu 
VH 78 and Yaj. 1 314 show. Vide Manasollasa n. 2. 60 ( p. 34 ), 
Rajanitiratnakara pp. 16-17, Visnudharmottara II. 5., Agni 239. 
16-17 for further passages on purohita. Some authorities include 

156. I iff. III. 53. 12. 
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the purohita among amatyas or mantrins ( e. g. Vijfianesvara 
on Yaj. I. 353, Sukra IL 69-70 ), while others like Yaj. I. 312 
regard him as distinct from mantrins. The purohita was often 
hereditary. Acc. to Kautilya quoted above he was to employ 
means declared in the Atharvaveda to remove calamities, divine 
and human. The great divine calamities acc. to Kautilya IV. 3 
are fire, flood, disease, famine, rats, wild elephants, snakes and 
evil spirits. According to Manu VII. 78 the purohita was 
concerned with the religious rites laid down in the srauta and 
grhya sutras and Ap. U. 5. 10. 14-17 show that the purohita 
had complete jurisdiction in matters of penance for offences. 

/ Vas. ( 19. 40-42 ) provides that if the king lets off an offender 
deserving to be punished the king had to fast for a day and the 
purohita for three days and to perform the heavy penance of 
Krcchra if the king punished the innocent. According to most 
authorities he played a role that was pre-eminently religious. 
He is not mentioned among the 10 limbs of the sabha in the 
administration of justice. Kat. 24 (quoted in S. V, p. 20) does not 
require him to be an expert in arthasastra, though Kat. 56 quoted 
by the Mit. on Yaj. II. 2 and Sm, C. (H. p. 14) say that the king 
should enter the Hall of Justice with learned brahmanas, the 
ministers, the chief justice, the purohita &c. Yaj. 1. 312 and the 
Mit. on Yaj. I. 312-313 on the other hand prescribe that even after 
consulting all mantrins, the king was finally to consult the 
purohita in all secular and religious matters. The Nltivakyamrta 
( purohitasamuddesa ) p. 160 states that the divine calamities 
are : shower of fire ( fall of lightning ? ), excessive rainfall, 
epidemics, famine, damage or disease of crops, swarms of 
locusts and other vermin, diseases, goblins and female evil 
spirits, snakes, wild elephants, rats. The purohita is required 
to know ritual of five kinds,'** viz. that dealing with the 
propitiation of Naksatras, that of srauta sacrifices, that of the 
sahihitas ( of Tantra worship ), that of Atharvasiras and that of 

158. i 
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mentioned in Gaut. 19.12, Vas. 28. 14, Visnudharmasutra 56. 22 among the 
holy Vedic texts that purify a person of sins. It begins with 

xrarmw • Vide Muir’s Sanskrit Texts vol. IV. 
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santis ( such as grahasanti &c. ). Calamities, according to Kam. 
XUI. 20-21, are of two sorts, divine ( daiva ) and human : there 
are five kinds of the first viz. fire, flood, disease, famine and 
epidemic, all of which can be met by human effort and by 
propitiatory rites, while human calamities should be withstood 
by constant effort and by proper lines of policy. Tlie same 
verses are Agnipurana 241. 14-16. 

Acc. to Kautilya (V.3) 48000 papas were the salary of the (royal) 
sacrificial priest, acarya (teacher), mantrin, purohita, commander- 
in-chief, crown prince, the king’s mother, the queens and he holds 
that “with that amount of maintenance they would not yield to 
temptation or revolt (against the king)’’.'®® The amatyas,the chief 
judge and even the purohita could be punished by the king, acc. to 
Manu, if any of them went wrong (Vin. 335 and IX. 234) and Kaut- 
( IX. 3 ) prescribes that when the purohita is guilty even of a 
great offence, the remedy is to imprison him or banish him. Some 
great ministers, though not exactly purohitas of the king, were 
learned brahmanas and led simple lives such as Canakya and 
Madhava. There is divergence of views about the salaries set 
out in the Arthasastra (V. 3 ). Jayaswal ( in ‘ Hindu Polity ’ 
part n p. 136 ) holds that the salaries were yearly and the papas 
in which they were paid were silver ones. Prof. Dikshitar ( in 
‘ Mauryan Polity ’ p. 151 ) holds that the salaries were monthly. 
Confusion is caused by the fact that there were papas of copper, 
silver and gold. Vide Rajanitiprakasia p. 294. The Rajatarahgipl 
VH 950 speaks of dinrmras of gold, silver and copper. Rao 
Bahadur K. V. Rangaswami Aiyangar holds that the salaries 
( in the Arthasastra ) were monthly and in golden papas 
(in ‘Ancient Indian Polity ’ pp. 44-45). Therefore this matter 
must be investigated. Manu ( VUI. 13) promises that those 
names of copper, silver and gold coins which are well-known 
among the people ( of its day ) for purposes of trade will be 
described by him. Acc. to Manu VHl. 134 and 136, Yispu Dh. 
S. IV. 6-10, and Yaj. I. 363-365 five krspalas are equal to a 
masa, 16 masas are equal to a suvarpa, 4 suvarpas ( or five acc. 
to some ) are equal to a pala, a karsa is equal to ^ of a pala 
and a piece of copper one-fourth of a pala in weight is called a 
papa, which is the same as karsapapa '* ' ( equal to 80 raktikas or 
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gunja berries). A pala was equal to 320 raktikas. Kaut. II. 19 says 
practically the same thing. In Kaut. V. 3 the salaries range from 
48000 to 60 panas from the highest functionaries to the lowest 
servants. They must all he taken to be for the same period in every 
case and in the same metal, since Kaut. expressly states no different 
periods and no difference in metal. Ordinarily the words pana 
and karsapana { as stated by Manu VIII. 136 and the Mit. on 
Yaj. I. 365 and the Sukraniti IV. 1. 116 ) refer to copper pieces 
( used as coins ) and bearing a stamp. Another table given 
by Manu VUI. 135-136, Visnu Dh. S. VI. 11-12, Yaj. I. 364 is : 
2 raktikas or krsnalas = one ( silver ) masa, 16 masas = one 


162. A raktika was found by General Cunningham after many experi- 
ments to weigh on an average 1.8 grains (vide his ’ Coins of Ancient India * 
pp. 45-46 and also Rapson’s ‘ Coins ’ pp. 2-3 ). So that a silver dharana oi* 
purana ( of 32 raktikas ) should weigh about 57. 6 grains and a copper pana 
( of 80 raktikas ) should weigh 144 grains. It appears that the weights of 
Indian coins in different parts and at different times varied a good deal. 
Cunningham { ‘ Coins of Ancient India ' p. 5 ) states that gold was cheap in 
India, being as one to eight rates of silver. But in medieval times i. e. 
about 1300 A. D. (vide Sukra IV. 2. 92-93 ) gold was 16 times the price of 
the same weight of silver, which again was 80 times of the price of the same 
weight of copper. Though, as stated in note 161 above, a copper pana was 
usually equal to eighty raktikas, a copper pana of 100 raktikas (i. e. of 20 
masas) was known. Nar. (parisista verse 58) speaks of as the 20th part 
of the karsapana and the Mit. on Yaj. I. 365 and Vy. Nirnaya p. 207 quote 
a verse (attributed to U^nas by Haradatta and Maskarin on Gaut. XII. 19 ) 
that a masa is a twentieth part of pana (irWl vi>I; guttfn )■ 

The Agnipurana ( 227. 2 ) appears to have known a pana of 120 krsnalas 
( inil )• The verses in Nar. ( parisista 

58-60 ) are ascribed to Kat. by the Sm. C. II. p. 99 and it is stated by both 
that those terms are in vogue in Pahcanada ( Punjab ). When the pana of 
copper was equal to 20 masas (and 100 gufijas), the copper coin would have 
been almost of the weight of the modern copper half anna coin. The table 
given by Nar. (pari. 58-60) is; 4 kakin7s=inasa, 20 masas = karsapana (which 
is the same as Andika), 4 karsapanas = dhanaka, 12 dhanakas = suvarna 
(also called dinara). The table given by Br. (as quoted in Sm. C. II p. 99 
and V. R. p. 667) is the same. Br. as quoted by Apararka p. 832 and V. R. 
p. Ill employs the word ‘nanaka’ for coin, which word also occurs in the 
Mrcchakatika and in Yaj. II. 240-241. The Amarako» states that niska 
and dinara are synonyms and also gives other meanings of niska. Sahara on 
Jai. IV. 3.39 gives the striking example 'no one would spend a karsapana 
for ending out a kakini that he had lost’. The Anhaastra II. 12 p. 84 states 
that the superintendent of the mint should manufacture copper panas, half 
panas, kakinis and half kakinis. The Visnu Dh. S. V. 96 refers to a golden 

( Continued on the next page ) 
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silver purana or dharana ; 10 dharanas = one ( silver ) satamana. 
This table was used for silver coins. Thus a dharana would 
be 1/lOth of apala as stated in the Brhatsaihhita (10. 13 palada- 
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masaka. Under the Guptas golden coins are mentioned as dinaras; vide 
' Gupta Inscriptions ' p. 29 at p. 31 where there is a gift of 25 dinaras 
in the Gupta year 93 and pp. 38, 41, 261 (%vhere it is stated that one bittksu 
was to be fed every day throughout the year from the permanent endowment 
of 12 dinaras). From the Baigram plate dated Gupta sainvat 128 it appears 
that one dinara was equal to 16 rupakas ( silver coins ) in E. I. vol. XXI. 
p. 80. A Mathura Ins. of the 28th year of Huviska speaks of the deposit of 550 
puranas ( E. I. vol. XXI. p. 55 at 61). Bhaskaracarya ( who was born in iike 
1036 and wrote his Siddhantas’iromani in 1072 ^ke i. e. 1150 A. D. ) gives 
the following table ( in Lilavati 1.2-4); 20 variitakas = kakini, 4 kakinis = 
pana, 16 panas = dramma, 16 drammas = niska; 2 yavas = gunja, 3 gunjas = 
valla ( modern Marathi vdl ). 8 vallas = dharana, 2 dharanas = gadyanaka ; 
5 gunjas = masa, 16 masas = karsa, 4 karsas = pala and a karsa of gold is 
called Suvarna. It will be seen that Nar. and Lilavati differ as to ^TRiofr. 
Gadyanakas of gold are referred to in the Pattadakal pillar Ins. of Klrtivar- 
man I ( 754 A. D. ), where it is stated that a field of 30 nivartanas was 
purchased for thirty gadyanakas of gold ( E. I. vol. III. pp. 6-7 ). From a 
verse of the Caturvim^timata quoted by the Mit. on Yaj. III. 258 it appears 
that gadyanaka was also a silver coin. From an inscription of Vikramaditya 
V near Gadag dated sake 934 it appears that fines for offences were levied 
in gadyanakas (E. I. vol. XX p. 64). The following works may be consulted 
for further information on Indian coins viz. Cunningham’s ' Coins of 
Ancient India ’ ( 1894), Rapson’s • Indian coins ’ ( 1897) in the Grundriss, 
C. J. Brown’s ' Coins of India ’ (in ' the Heritage of India ' series, 1922 ). 
The Dharmadvaitanirnaya (pp. 137-139) and the VaijayantI on Visnu Dh. S. 
IV. 9 may be consulted for efforts to reconcile the various statements about 
Suvarna, Niska &c. For an informing paper on the most ancient Denarii, vide 
Proceedings of the British Academy vol. XVIII pp. 211-266 where it is established 
that the earliest denarius period begins about 187 B. C. Therefore Jolly’s 
assumption (in Recht und Sittep. 23 followed by Winternitz in 'History of 
Indian Literature ’ vol. II. p. 216. n. 4 that all Indian works in which the 
word dinara occurs cannot have been composed before 2nd century A. D. 
is unwarranted. Prof. Keith (JRAS for 1915 p. 504 ) does not accept 
Jolly’s assumption. The dinara was variously defined. According to 
Visnugupta quoted in Hemadri’s Vratakhanda, a rupaka is ,.(;th of suvarna 
and a dinara was equal to 28 riipakas, while acc. to Nar. and Kit. and 
were synonyms. The Dharmadvaitanirnaya says that a karsipana ( of 
silver it seems ) was equal to eight or ten dhabbukas. One of the verses of 
the Jnanes'vari (composed in 1290 A. D.) that speaks of gold as q-sf^ (15 times 
in price of the same weight of silver) may be cited here ‘q trar i 

frfi ( V. l. frf% t Br^fr i ’ chap, n verse 322 

( Bhide’s and Madgavkar’s editions). 
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sabhago dharanam ). Narada ( parisista 57 ) expressly states 
that a silver karsapana is in vogue in the south i. e. a silver 
pana or karsapana was not universal. A golden suvarna also 
comprised 80 gunjas, while the standard silver pana was of 32. , 
Rhys Davids ( in ‘ Buddhist India ’ p. 100 ) states that about the 
time of Buddha’s birth transactions were carried on in terms of 
the kahapana, a square copper coin weighing about 144 grains 
and guaranteed as to weight and fineness by punch marks made 
by private individuals, that there were half and quarter kaha- 
panas also, that a kahapana would be now worth about ^ths of a 
penny, though its purchasing power was then equal to about 
one shilling of the present day. Therefore it is proper to under- 
stand that a pana or kar^pana, when the word is used without 
any qualification, was meant to be one of copper and that 
prinui facie the salaries in Kautilya were meant to be in copper 
panas. This conclusion can be supported by various considera- 
tions. Manu Vn. 126 prescribes that the wages for the lowest 
menial servant ( such as one who sweeps the house or brings 
water) is one pana a day and of a superior menial servant 
6 panas a day and that the former was to get in addition one 
pair of garments every six months and every month a drona 
of corn ( which would be equal to 1024 mu^Us according to the 
Mit. on Yaj. III. 274 ). Whatever ages may be assigned to the 
Arthasastj-a and the present Manusmrti the two works cannot 
be separated from each other, if at all, by more than a century 
or two. Therefore the economic conditions of the one may be 
held to have not differed much from those to which the other 
refers. It is impossible to hold that the lowest menial servant 
got one gold pana a day besides over 30 mustis of corn every 
day (1024 in a month). If that were so, the lowest menial servants 
of Kautilya’s days would have to be supposed to be a hundred 
times better off than their confreres in big cities like Bombay 
towards the end of the 19th century ( when menial servants got 
from five to ten rupees a month without any allowance of grain ). 
Therefore the pana in Kautilya V. 3 is not of gold. Kautilya 
(in V. 3 ) says that a king who has a depleted treasury may 
ifaake payment of salary by giving forest produce, cattle or 
fields along with small quantities of cash, that if he has under- 
taken to colonize a waste tract he may make payment of salary 
in cash only and not by bestowing a village. In connection 


163 1 


wwnml 57 ) ; 

I 3rr v. 3. 





124 


History of Dhanmsastra 


tVol. 


with this he says that 60 panas are to be the equivalent of one 
adhaka of corn ( sastivetanasyadhakani krtva hiranyanurupam 
bhaktam kuryat). "* An adhaka’** came to only 256 mustis 
( handfuls ) of corn and even in famine times one adhaka could 
not have cost 60 silver panas, much less golden ones. In V. 3 
Kautilya declares that an ordinary duta should get ten panas 
for a journey of one yojana and twice the wages for each yojana 
up to one hundred. A yojana acc. to Kaut. himself (II. 20 ) is 
equal to 8000 dhanus ( acc. to another reading 4000 dhanus ), a 
dhanuB being equal to four aratnis ( each aratni being 
24 ahgulas ). So taking the highest figure a yojana was at the 


164. The word hiranya has two senses ‘ gold ’ and ’ money or ' cash ' 
whether in gold, silver or copper (as said by Amara who gives ’ dravina ’ as 
a synonym ). When Kautilya says that the king may pay ‘ hiranya ’ and not 
• grama ' he means only cash payment and not necessarily only gold ; 
vide the copperplate grant of Siladitya VII in Gupta Inscriptions p. 179 at 
p. 189 where the grant of a village is said to be ‘ sadhanyahiranyadeyali 
Here dhanya ( payment of tax in kind) is contradistinguished from payment 
in hiranya i. e. in cash (either gold, silver or copper). When PataSjali 
states that the Mauryas being greedy of ' hiranya ’ founded or manufactured 
images (Mahabhasya vol. II. p. 429 on Pan. V, 3. 99 quoted in H. Dh. 
vol. II p. 710 n. 1696 ) what is meant is that they wanted cash and not 
merely gold. 

165. The measures of capacity such as occur in the Mat- 

hura Ins of Huviska ( E. I. XXI, p. 53 at p. 61 ). According to Parasara 
{VI. 70) two prasthas are equal to an adhaka and 32 prasthas are equal to 
a drona. The Mit. on Yaj. III. 275 quotes a verse to this effect: 8 mustis = 
one kihcit or kunci ( acc. to some ), 8 kincit = puskala, 4 puskalas = adhaka; 
4 adhakas = drona and 16 dronas = kharl. Apararka ( pp. 303 and 846 ) 
quotes two verses (which the Par. M. II 1. p. 141 ascribes to the Bhavisya- 
purana) which say : 2 palas = prasrti, 2 prasrti3 = kudava, 4 kudavas = prastha, 
4 prasthas = adhaka, 4 adhakas = drona, 2 dronas = kumbha. The Danda- 
viveka p. 135 refers to this, adds that some held the kumbha to be equal to 
20 dronas ( Kaut. II. 20 holds kumbha to be equal to 20 dronas ) and quotes 
the following verse from ‘ !IWTff5Tomisr%'T: i 

^wn ger wrir ’ O. The word drona occurs even in the 

Rgveda in the sense of a wooden trough used for holding water or soma 
juice. Vide Rg. VI. 2.8, VI. 37.2, VI 44,20. IX. 28,4 etc. In Rg. IV. 32. 17 
the sage prays Indra to grant a hundred kharis of soma. The words adhaka 
and drono occur in the ardharcadi group (Pan. II. 4. 31), Khdrl in Pan, 
V 1. 33 and V. 4. 101. The Par. M. II. 1. 141 says on this difference about 
kumbha irnRURmTHIif ’ Kaut. (II. 19 p. 104 ) himself 

tells us that the measure drona was of four varieties, 162§ palas. 175, 187J or 
200 palas according as it was used for measurement in the harem, or for 
servants or for ordinary dealings or for royal income. 
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most about 9 or 10 miles ( or only 4j or five miles according to 
the other reading ). To hold that 10 silver panas were allowed 
to an ordinary duta for going even ten miles ( which he could 
cover in half a day or less ) would be too much. Hence also 
the panas in Kaut. V. 3 are only copper ones. When once it is 
settled that the panas are of copper, it easily follows that the 
salaries in panas were monthly. Artisans and craftsmen were, acc. 
to Kaut., to get 120 panas. If this were yearly, they would get only 
10 panas a month, while, according to Manu quoted above, even 
the lowest menial was to get a pana a day. Therefore 120 panas 
{ of copper ) were the monthly salary of an artisan. A monthly 
salary is more natural and practical than a yearly one. Other 
ancient writers like Sahkha-Likhita ( in Eajanitiprakasa p. 252 ) 
contemplate a monthly salary for soldiers ( viz. two suvarnas a 
month ). From the Nasik Inscription No. 12 ( E. I. Vol. VHI. 


166 . t srfntmr i g^ ^ fn i ^ T ?!%•• 

i p. 58, TrsR'rnnrafr?! p. 252. 

explains ^ ngn i%ut- 

g . This provides for 

pension to the dependents when the soldier dies on duty, special bonuses or 
favours for special valour, work or worth. 

A few words may be said about words like suvarna, satamana, niska 
&C. The word krsnala occurs in the Tai. S 11. 3. 2 1. Hiranyakara 
(goldsmith ) is found in Vaj. S. 30. 17. In Rg. I. 126. 2 gifts of a hundred 
niskas and horses are mentioned and in Rg. IV. 37. 4 the Rbhus are address, 
ed as wearing ‘ good niskas '. In Atharva V. 14. 3 ' niska ’ occurs and in 
the Ait. Br. ( 39. 8 ) damsels who are niskakanthyah ( whose necks are adorn- 
ed with necklaces of niskas ) are among the gifts. So ‘ niska ’ was probably 
a gold piece used as a coin or an ornament or a thin plate of gold like a 
modern putU, several of which are even now worn by women in the form 
of a necklace. In Rg. II. 33. 10 Rudra is said to wear ' visvarupa-niska ' 
which is probably an allusion to golden pieces stamped with various figures. 
In Rg. VI. 47. 23 the sage says that he received ten 'hirsmyapindas' (golden 
pieces ) from Divodasa. In Rg. VIII. 78. 2 a prayer is offered to Indra for the 

t 

bestowal of golden ‘ tnana ', which may be the precursor of ‘ Satamana ’. 
This last occurs in the Tai. S. VI. 6. 10. 2. Pan. (V. 1. 27, 29, 30 ) respective- 
ly mentions Stamina (what is bought for a atamana is called atamana), 
karsapana, niska and V. I. 34 refers to pana, pada and masa. Patafijali 
( Mahabbasya vol. III. p. 369 on Pan. VIII. 1. 12 ) gives the instance ‘ from 
this karwpana give one masa to each of these two persons who arfe here 
The sutra of Panini V. 2. 120 ( rupad— ahataprarastayor-yap ) conveys that 
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p. 83 ) we learn that in the early centuries of the Christian era 35 
karsapanas were equal to one suvarna. 

Hopkins in ‘ Position of the ruling caste ’ J. A. O. S. 
vol. XTIT- pp. 151-162 traces how the influence of the purohita 
grew. One cannot accept his views about there being three 
layers in the Mahabharata and the conclusions from such 
dealing with the text that he draws, which are rather subjective. 
Gradually the importance of the purohita waned. As the 
Sukranitisara cited above ( n. 150 ) shows, long before that work 
he came to be omitted by several writers from the council of 
ministers and was supplanted by the Pandita. The same func- 
tions came to be exercised by an officer called dharmadhyaksa 
or dharmadhikaranika in Bengal and other countries. The 
Matsyapurana (215.24) states the qualifications of a dhirmadhi- 
Awm Vide E. I. vol. 14 p. 156 at p. 160 of the Naihati 
grant of Ballalasena, where we have both purohita and maha- 
dharmadhyaksa mentioned among the great functionaries of State 
and the Benares copper-plate of the Cedi king Karnadeva in 1042 
A. D. in E. L vol. n. p. 309 where we have raahadharmadhi- 
karanika but no purohita. Besides another officer called 
saihvatsara (astrologer) gradually took over some of the 
functions of the purohita. The Visnudharmasutra HI. 75 (rtZja 
ca sarvakaryem sammtsarddhinah syat) requires the king to depend 
on the samyatsara in all matters. The Brhat-saihhita ( 2. 9 ) 
states that a king without a sarhvatsara mistakes his path like a 
blind man. Kam. 4.33 and Visnudharmottara 11. 4. 5-16 recom- 
mend reliance on him. Kautilya IX. 4 was himself against 
too much reliance on astrology, while Yaj. I. 307 holds that the 
rise and fall of kings depend on the ( aspects or influence 
of ) planets. 


( Continued from last page ) 

Panini knew metal pieces that were well beaten and trimmed into good- 
looking coins. The Vartika ' KakinyaK;opasahkhyanam ’ ( on Panini V. 1 33 ) 
establishes that kakini was used in those days as a medium of purchasing 
goods. The Kasika gives ‘ rupyo dinarah ’ as an example: 

^ i anf d ^'nrrr: i ^ 

167. mff: 5iWr fit# ^ I 

N 215 . 24 and f p. 48 verse 216. 

167 a. 1 aivi 

» aiwjrw IX. 4 ( last verse but one ) 
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Senapali : The qualities of a commander-in-chief are stated 
in several places such as Kautilya ( II. 33 ), Ayodhya 100. 30 
( = Sabha 5. 46 ), Santi 85. 31-32, Matsya 215. 8-10, Agnipurana 
220. 1 ff, Kam. XVIII. 27-44, Visnudharmottara II. 24. 4-6, 
Manasollasa II. 2, verses 90-92 p. 37. Acc. to the Agni- 
purana 220. 1, Matsya 215. 10 the commander-in-chief must he 
either a brahmana or a ksatriya. Sukra ( U. 429-430 ) requires 
that a ksatriya should be preferred as senapati, but if a valiant 
ksatriya be not available a brahmana may be chosen, but a 
sudra should not be chosen. Acc. to the Manasollasa he should 
possess the following qualities : good family, character, 
courage, proficiency in ( several ) languages, cleverness in 
riding horses and elephants and in the science of arms, 
knowledge of omens and medicine, knowledge of the breeds of 
horses and of the difference between what is essential and non- 
essential, liberality, sweet speech, self-control, intelligence, 
resoluteness. In the Mahabharata senapatis are elected and 
consecrated ( vide Udyoga 151, Drona 5, Karna 10 ), but this 
was not so in later times. He is appointed by the king on his 
own initiative. 

jDuta : ( Ambassador or messenger ). The word and the 
oflSce of duta as messenger was known in the most ancient 
times. In Hg. I. 12.1, 1.161.3, VUI. 44.3 Agni is said to be the 
duta and is requested to bring the gods to the sacrifice. There 
is also attached to the word the meaning of espionage, since 
Sarama, the bitch of the gods, is represented in Hg. X. 108. 2-4 
as sent by Indra to find out the treasures of the Panis. The 
Udyogaparva ( 37.27, cr. ed. 37.25 ) specifies the eight qualities 
of a duta viz. he must not be stiff-necked, nor timid, nor dilatory, 
he must be kind and amiable, not liable to be won over by 
others, free from diseases, endowed with a fine mode of speech. 
Santi 85.28 refers to seven qualities. Vide Ayodhya 100.35, 
Manu Vn. 63-64, Matsyapurana 215. 12-13 for the qualities of 
a duta. The duta should speak only what he has been ordered 
( by his king ) to speak, otherwise he would be liable to be 
killed (Udyogaparva 72.7, cr. ed. 70.7). Santi 85. 26-27 say 
that the person of the duta is sacred. Kautilya devotes one 
chapter (I. 16 ) to the treatment of the subject of duta. He 
states that the duta is to be sent by the king after the line of 


37 . 27 . 
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policy has been settled at a council of ministers to the king 
who is to he attacked { vide Kam. XII. 1 also ). A duta is of 
three kinds : (1) nisrstartha '** ( one to whom is entrusted full 
discretion as to what is to he said ) is one who is possessed of 
the qualifications required in a minister {ainalya ), such as Krena 
from the Pandavas or the ambassadors in modern times; 
(2) parimitartha ( entrusted with a definite mission, an envoy ) 
who possesses the same qualifications as the first less by one 
quarter ; (3) iusanahara ( a mere carrier of royal writings or 
missives ) who possesses only half the qualifications of the first. 
The Mit. on Yaj. I. 328 lucidly explains the three varieties. 
Kaut. dilates at great length on the qualifications of the duta, 
what he has to note while in the enemy country, how he is to 
behave ( such as avoiding women and wine ), how he is to gather 
information through spies ; but all this has to be passed over 
for want of space. Vide Kam. XU. 2-24 for the same, Kam. 
( XU. 22-23 ) briefly sets out the following duties of the duta ; 
determining those who are inimical to the king to whom he is 
sent, winning over to his side the friends and relatives of the 
enemy king, finding out the ( number and equipment of ) forts, 
the economic resources and military strength of the enemy 
king, collection of news as to what the enemy intends to do, 
bringing over to his side the ofiicers in charge of the districts 
of enemy country, collecting knowledge about the places of the 
enemy where battles can be waged by his king or whence he 
can pass away swiftly. Manu VU. 65 says that it is the duta 
who brings about alliance or war. Kaut. says that when the 
ruler to whom the duta is accredited becomes displeased at the 
message he brings, the duta should reply ‘ All kings, you 
and others, speak through their duta. Therefore dutas have to 
deliver the message entrusted to them even if weapons are 
raised ( to threaten them ) ; even the lowest caste dutas (candalas) 
are not to be killed, what need be said about a duta who is a 


169. i Tr^orCm: Tirminw: i 
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brahmana ? This ( that I utter ) is the message of another. It 
is my duty to say it The Ramayana ( V. 52. 14-15 ) says that 
good men do not allow the killing of a data, but certain modes 
of dealing with him ( viz. lashing him, shaving his head ) are 
allowed in certain cases. 

A data is to be distinguished from a c<tra or cam ( spy ), as j, 
done by Kaut., Kam. XII. 32, Yaj. I. 328. Kam. XII. 32 says 
that a data is an open ( prakusa ) spy, while a cam is a spy who 
works in secret. In modern tunes also ‘ an ambassador is often 
nothing more than an honourable spy acting under the protect- 
ion of the law of nations ’ ( Encyclopaedia Britannica on 
‘ espionage ’ ). Kaut. devotes four chapters to spies ( I. 11-14 ) 
and Kam. ( XU. 25-49 ) also deals at great length with them. 
The Sukranitisara ( 1. 334-336 ) states that the king should learn 
every day at night from his secret spies the intentions and 
actions of his subjects and officers, and the opinions of ministers, 
enemies, soldiers, the members of the assembly, relations and 
the women in the harem. The cam must, according to Kam. XU. 
25, possess ability to infer the inner thoughts ( of men ), must 
have a good memory, must be soft in speech, have quick gait, be 
capable of enduring privations and heavy labour, swift in action, 
ready-witted. Kaut. (1. 11) says'^' that spies are those who 
work in the guise of a kapatiku ( a bold pupil capable of know- 
ing the minds of others ), udastliita ( a sham ascetic, who has 
fallen from the real duties of asceticism and is endowed with 
intelligence and pure character ), igrliapafika ( a householder 
who is a cultivator that has not the means to maintain himself, 
has intelligence and is of pure character ), a imdehaka { a trader 
who cannot maintain himself by trade and is possessed of intel- 
ligence and pure character ), a tapa-m ( a spy practising auste- 
rities, who has either shaved his head or has matted hair and is 
desirous to maintain himself ), a class-mate or colleague {satlrin), 
a desperate character (tiksna), a poisoner and a female mendicant. 
The first five of these are called by Kautilya five sadisthas (groups- 
X71. OTviTm; 

wi?) I HAW: grnn?gr: i 

i giggrt ffirgftor: 

' giiSisrgfT ff%gfTW; i ... gnSfit 
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ga )ERSJT: g'hllddl: II arg^ir^I. ll- ggggriRggiira means the same 
thing as gasg ig lW Ti which occurs in ^rt^T. H. 183 and is explained by the 
fSremiTT as ggggr gggg*.. on Manu vii. 154 quotes 

almost verbatim a large part of Kaut I. 11 from gngfigrt'’ and a portion 
from I. 12. 
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or institutions ), which should be honoured by the king with 
awards of money and marks of respect and through which the 
king is to test the purity of the character of his servants. 
Kautilya says that the spy called lulUsffntu should carry on 
agriculture, cattle-rearing and trade on land set apart for the 
purpose, should be supplied with plenty of gold and disciples 
and should afford to all ( sham ) ascetics food, clothing and lodg- 
ing, direct them to detect particular crimes and report. The spy 
called tUpasa was to stay near the capital, to have many pupils, 
to pretend to eat once in a month or two only a handful of 
vegetables or grass and eat secretly his favourite dishes. His 
disciples were to proclaim that he possessed supernatural powers, 
he should pretend to make predictions about gain or fires or 
fear from robbers after ascertaining from his pupils by nods and 
signs such events. In L 12 Kaut. deals with wandering spies 
( called sancara ) viz. sattrins ( who are orphans that are to be 
maintained by the State and that are taught palmistry, sorcery» 
tricks of legerdemain &cf, tik^a (desperadoes who, regardless of 
their lives, may fight elephants for money), rasada ( who have no 
affection even for their relatives, are indolent and cruel), bhiksuki 
^ as parivrajika (a poor brahmana widow, clever and desirous to earn' 
‘ her livelihood, honoured in the king’s harem and visiting the 
families of mahamatras or high ministers ). These are to spy on 
the 18 tirtJKis ( mentioned on p. 112 above ) in public. For spying 
on their private character persons pretending to be hump-backed 
dwarfs, kiratas (pigmies), the deaf and dumb, idiots, the blind, and 
others that are actors, dancers, singers and4he like and women 
are to be employed. This information is to be tested by the persons 
belonging to the five sariisthas ( mentioned above on p. 129 ) but 
these are to act without their being known by the wandering 
spies and vice versa. Then further testing by other spies follows 
When the information received from these three sources tallies' 
then it will be held reliable; if the information frequently 
disagrees, the spies should be secretly punished or discharged 
A similar rule about sending several spies on the same mission 
without their knowing each other is laid down by Visnudharmot- 
tara II. 24. 66-67. Kaut. in 1 13 deals with espionage on subjects 
in general ( i. e. those in the capital and other parts of the 
country ). Spies are to pretend to take sides, some praising the 
king as possessed of all good qualities, others qualifying that 
praise. They were also to report the rumours spreading among 
the people, to report whether there was discontent and the king 
was to honour those who were reported to be contented and to 
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bring round the discontented by conciliation, gifts, sowing 
dissensions among them or by punishing them. In. 1. 14 Kautilya 
deals with the employment of spies for taking advantage of 
parties in a foreign State i. e. groups of persons angry with the 
foreign king or afraid of him or of persons who are ambitious 
or proud, who are to be won over by appropriate words and 
stimuli. It will be seen how there was a network of spies of all 
kinds, so much so that Kam. XII. 28|declares that spies are the 
king’s eyes ( caracaksur mnhipatihf). The Visnudharmottara 
n. 24. 63 says the same ( 'rdjUnas-cdracaksusah ' ) and also Udyoga 
34. 34 ‘ cdraih paiijanti rdjdnah In IV. 4-6 Kautilya dilates 
upon the employment by the samahartr ( Collector ) of a host of 
spies for suppressing those who are thorns ( or disturbers of 
peace ), these being employed for detecting judges { dharmastha ) 
and superintendents of various departments that take bribes, 
counterfeiters of coins, adulterers, thieves and robbers and other 
criminals. Kautilya relies in extreme cases on spies even in the 
decision of judicial matters. He says ( HL 1 last verse ) ‘ when 
owing to the depositions of witnesses the plaintiff’s case and the 
defendant’s case are both destroyed, when the cause of either of 
the parties is found through the spies to be false, then the decree 
shall be passed against that party’. In Dropaparva 75, 4 it is 
said that Krsna had his spies in the army of Duryodhana and vice 
rei-sa{7i. 1). Santi69. 8-12 and 140.39-42 mention the places where 
spies are to be set'^* up and emphasizes that they should not know 
each ether. One need not feel surprised at the machinery of espion- 
age that Kautilya so elaborately describes. All governments 
in modern times employ spies,,* informers and secret agents to 
keep themselves informed of the activities, views and resources 
of their opponents. We know also how the Indian Police, in 
order to catch offenders against the Prevention of Gambling 
Act or other similar Acts, employ agents with marked coins or 
notes and draw in their net unsuspecting people. . 
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CHAPTER V 


RASTRA (THE TERRITORY OF A STATE) 

• • ' 

The word ‘rastra’ occurs even in the Rgveda (IV. 42.1, ‘mania 
dvita rastram ksatriya.sya’)-‘mine is the kingdom on both sides (or 
in both spheres)’ says king Trasadasyu. In Rg. VII. 34.11 Varuna 
is praised as the Lord of rastras ( raja rastranam &c. ). In 
Rg. VII. 84.2 and X. 109. 3 the word rastra occurs. In a very 
famous benedictory passage of the Tai. S, VII. 5. 18. 1( = Vaj. 
S. 22.22 ) one of the blessings invoked is ‘ may the king in this 
kingdom become brave, a skilled archer, and a great warrior ’. 
Vide Tai. Br. III. 8. 13 for explanation of the Tai. S. passage. 
In the Atharvaveda XII. 1. 8 and 10 the earth is called mother 
and invoked to impart to the rasp-a strength and brilliance ( or 
energy ). Kam. VI. 3 says that since all the elements of the 
State spring from the territory of the State, the king should 
raise up his territory with all his efforts. The Agnipurana 239. 2 
holds that rastra is the most important of all elements of the 
State. Manu VII. 69 prescribes that a king should make his 
home in a country that is not water-logged ( i. e. is dry and 
not moist ), is rich in crops, inhabited mostly by Aryas ( or 
well-conducted people ), not disturbed ( by epidemics &c. ) that 
is charming ( owing to trees, flowers and fruits ), the chiefs in 
which have submitted to him and in which livelihood can be 
had easily. Yaj. I. 321 and Visnudharraastitra IB. 4-5 are to 
the same effect. Kam. ( IV. 50-56 ) remarks ‘ the territory of 
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the king depends for its prosperity on the qualities of the soil, 
the prosperity of the territory tends to the prosperity of the 
king ; therefore a king should choose for the sake of his 
prosperity land possessing good qualities. That land is prefer- 
red for the sake of prosperity that is endowed with various 
crops and minerals, is full of merchandise, mines and various 
substances, that is favourable to cattle-rearing, that abounds 
in water, is inhabited by well-conducted people, is charming, 
has forests and elephants, has facilities of water and road 
transport and does not depend upon rain-water only.’ Land 
that is full of gravel and stones, full of forests always infested 
with thieves, that is waterless, full of thorny bushes and snakes 
is not fit for choosing as a rastra. A country is to be preferred 
that yields livelihood easily, is possessed of the qualities of 
good land ( cited above ), is full of water, that has hills in it, 
that consists mostly of sudras, artisans and merchants, the 
husbandmen in which undertake great projects, that is loyal 
( to the king ) and averse to the king's enemy, that can put up 
with troubles and taxes, that is large in extent, full of people 
from various countries, that follows the right path, that 
possesses plenty of cattle and wealth, the principal men in 
which are not foolish nor vicious. These requirements show 
that the country must be prosperous, well-stocked with the 
necessaries of life and well suited to defence. There is also 
some difference of opinion among the smrbi writers about the 
composition of the population. Manu VII. 69 requires that the 
kingdom should consist mostly of aryas ( aryapraya ), while 
Visnu Dh. S. m. 5 holds that a country should be peopled mostly 
by vaisyas and sudras. In another place ( VIII. 22 ) Manu 
says that that country in which sudras abound, which is full of 
atheists and void of dvijas is overwhelmed by disease and 
famine and perishes. Similar provisions are found in the 
Matsyapurana 217. 1-5, Visnudharmottara 11. 26. 1-5, Manasol- 
lasa ( II. 3. verses 151-153 ), Nitivakyamrta ( Janapadasamud- 
desa p. 191 which defines rastra, visaya, desa, janapada &c. )_ 
The Matsyapurana 217. 5 and Visnudharmottara II. 26.5, 
( ecamridhuhi yatbalahliam raja rimyamamset ) point out that 
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every rastra cannot be expected to possess all the qualities 
mentioned by them and that the king must do the best with 
such qualities as his country possesses. Kautilya n. 1 advises 
the king to found a district of villages either on old sites or on 
new ones by inducing people from other countries to immigrate 
or by causing thickly populated parts of his own country to 
send its overflowing population and to see that each village 
consists of not less than one hundred families nor more than 
five hundred, is peopled mostly by sudra cultivators, has an 
extent of one krnia or two and is capable of offering help to 
its neighbours. 

According to Pauranic geography there are seven rli ipa>t, 
viz. Jambu, Plakaa, Salmala, Kusa, Kraunca, Saka and Puskara 
( Visnupurana II. 1. 11 ff ) and each dvlpa is divided into vw^. 
Jambudvlpa has 9 varsas of which Bharatavarsa is the first 
( Visnupurana II. 2. 12 ff ). The Mahabharata speaks of 13 dvipas 
( Adi. 75. 19, Vanaparva 3. 52 and 134. 20 ) and 18 dvipas 
also (Drona 70.15). For Bharatavarsa vide H. Dh. vol. n. 
pp. 17-18. Manu II. 20 looks upon the holy land of Kuruksetra, 
of the Matsyas, Pancalas and Surasenas as ‘ the chosen 
country ’ the learned brahmanas in which were to be the leaders 
and guides of the whole world in appropriate thoughts and 
actions. The Visnu(II. 3.2), Brahma, Markandeya 55. 21-22 
and other puranas proudly assert that Bharatavarsa is 
the land of action ( karmabhumi ). This is patriotism 
of a sort but not of the kind we see in western countries. 
Bharatavarsa itself has comprised numerous countries from the 
most ancient times. The names of countries and the tribes or 
people inhabiting them were the same ( vide Papini IV. 1. 168, 
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1. This passage clearly shows that Kautilya at least 
employed the word janapada in the sense of a territory to be colonized 
and as one which was either included within the kingdom or not so included. 
Dr. Pran Nath’s interpretation of janapada that it was only ' a part of the 
kingdom’ (p. 47, 'Study in the economic condition of ancient India') 
cannot be accepted in view of the express words The usage of 

classical writers and the Puranas shows that janapada means simply ' country ’ 
and Amara gives it as a synonym of %5r and and explains that 

is called The Kavyamimamsa on which Dr. Pran Nath relies 

for the number of countries employs the word janapada for the names o{ 
the countries in the four quarters of India ( not for parts of any kingdom ). 
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IV, 2. 81 ). In the Bgveda we come across the tribes of Yadus, 
Turvasas, Druhyus, Anus and Purus ( Bg. 1. 108. 8, VIII. 10. 5 
&c. ) and the countries of Cedi ( VLH. 5. 39 ), Kikata ( III. 53. 4 ), 
Bjika ( Vm. 7. 29 ), Rusama ( V. 30. 12 ), Vetasu ( X. 49. 4 ) . In 
the Atharvaveda V. 22 several peoples or countries are mention- 
ed of which Bahlikas ( in w 5 and 9 ), Mujavat ( w 5 and 8 ), 
Gandhari, Ahga, Magadha ( in v. 14 ) deserve notice. The Ait. 
Br. (38. 3 ) divides India into five divisions in the east, south, 
west and north ( the Uttara Kurus and Uttara Madras ) and 
in the centre ( Kuru-Pancala and Vasa-Usinara ). India was 
divided into two parts, Daksinapatha ( from the Narmada 
southwards ) and Uttarapatha at least some centuries before 
Christ, since the Hathigumpha Ins. ( E. I. vol. 20 at p. 79 ) 
mentions a great many kings of Uttarapatha and the Maha- 
bhasya refers to lakes in Daksinapatha.''^* In the Brahmanas 
frequent mention is made of the Kuru-Pancalas ( Tai. Br. 
1.8. 4), Uttarakuru, Uttara-madra, Kuru-Pancalas, Vasa-Uiinaras 
( in Ait. Br. 38. 3), Kuru-Paficalas, Ahga-Magadhas, Kasi-Kosalas, 
^Iva-Matsyas, Vasa-Usinaras inGopatha II. 10 (ed. by Gastra ). 
The Gandharas occur in Chandogya Up. ( VI. 14. 1 ), Videha 
in Br. Up. HI. 1. 1, Madras in Br.Up. HI. 3. 1. In the Maha- 
bharata there are long lists of countries in various connections, 
which are more than 200 ( e. g. Sabha 4. 21-32, 20. 26-30, Sabha 
25 £f, Sabha 52. 13-19,53. 5-9, Virata 1. 12-13, Bhisma. 9. 39-69, 
50.47-53, Drona 11.15-18, 70.11-13,^Asvamedhika 73-78, 83.10 ff.) 
The Baudhayana-grhyasesasutra 1. 17 prescribes a mandala for 
the worship of the Sun and names nine countries in the eight 
directions and in the centre as representatives. The Puranas 
also contain long lists of countries e. g. Matsya 114. 34-56> 
Markandeya 57. 32-67 and chap. 58, Brahma 17. 10-15 and 25. 25-39. 
The same country sometimes has two names ( e. g. Vidarbha and 
Krathakaisika denote the same country in Raghuvaihsa VII. 
1 and 32 ). ‘ Buddhist India ’ (by Rhys Davids p. 23) mentions the 
sixteen peoples ( or countries ), lists of which occur in the 
Ahguttaranikaya L p. 213, IV. p. 252 and in the Dighanikaya 
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n. p. 200 viz. Ahgas, Magadhas, Kasis, Kosalas, Vajjis, Mallas, 
Cetis (Cedis), Varhsas (Vatsa?), Kurus, Pancalas, Matsyas, 
Surasenas, Asmakas, Avantis, Gandharas, Kambojas. Varaha- 
mihira’s Brhatsaihhita, Baudhayana-grhyasesasutra I. 17, 
Kamasutra V. 6. 33-41, Barhaspatya Arthasastra (IH. 83-117), the 
Kavyamlraarhsa of Rajasekhara (17th chapter) name numerous 
countries. This last divides India into five regions and gives 
the names of about 70 countries in the four directions hut 
none from Central india. The Bhavaprakasana ( pp. 309-310 ) 
gives a list of 64 countries and states that Daksinapatha 
( Deccan ) is a fourth of Bharatavarsa and that in the Treta and 
Dvapara ages people afraid of being overwhelmed by ice came 
down to the south. 56 countrie.s are named in some Tantra 
works (vide ‘Indian Culture’ vol. VIII. p. 33). In the lexicon 
called Vaijayanti of Yadavaprakasa (11th century A.D. ) edited 
by Dr. G. Oppert, over a hundred countries and capitals of some 
of the countries are named ( in the Bhumikanda and chapter 
on desa thereof ). 

To constitute a rasira a territory of some size and a large 
population are required. There can hardly be a rastra of a 
few villages or a few hundred inhabitants. The boundaries of 
the numerous countries mentioned in the works cited above 
must have been fluid and must have changed from country to 
country owing to conquests. 

In ancient India the modern sentiment of nationalism had 
hardly taken root. Writers speak of rajya ( State ) and of rastra 
( territory ) as an element of rajya. They had no sense of 
nationality nor did they seriously work for national unity. The 
modern idea of a nation is more a que.stion of feeling and senti- 
ment than of objective fact. The State has been at all times a 
great co-ordinating agency, but as its boundaries were extremely 
variable in ancient India, the modern sentiment of nationality, 
of ‘ my country, right or wrong ’ hardly ever arose in India 
( except perhaps for over a century in Maharastra in the 17th and 
I8th centuries and among the Sikhs ). In the whole of Hindu 
India, there wns no doubt a certain unity of religion, philosophy, 
literary forms and conventions of arts and forms of worship, and 
in reverence for holy places, but this did not make for a deep- 
.seated and effective sentiment of nationhood or national unity. 
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Most of the ancient sutrakaras and smrtis try to lay down the 
limits of the holy land of Aryavarta and differentiate it from the 
lands of mlecclias. Vide H. of Dh. vol. II. pp. 11-18. The Visnu 
(II. 3. 1-2), Markandeya (55. 21) and other puranas wax eloquent 
over the inportance of Bharatavarsa and describe it as the land 
of action for those who want to secure heaven or final release or 
as the land where alone sin and religious merit were to be found 
( karmabhumir-iyam svarqam-apacargam ca (jacclmtam or tat-karnia- 
bhumir-nanyatra sampraptih pimyapapayoh in Mark.). Manu(n. 20) 
manifests great pride in and love for the holy countries of 
Brahmavarta, Kuruksetra, Matsya, Pancala and Surasena by 
glorifying the brahmanas of these countries as those ‘ from whom 
all men on this broad earth should learn the actions and usages 
appropriate to them Vas. I. 10 also says the same. Sahkha- 
Likhita ( q. byVisvarupa on Yaj. I. 2 ) hold that the country of 
Aryavarta is endowed with high qualities, is ancient and holy 

{desu Aryo <n(yamn sanStanah punyah). As however the 

smrtis were composed at different times, embodied the usages 
of different provinces in India and as they provided for the 
observances of all those who followed the Veda, they do not 
generally lay emphasis on localities but rather on what they 
thought was common to all Aryas in India ( yat tu sanianam 
tad mksyamuh, as Asv. gr. says ). There was no doubt a great 
emotional regard for Bharatavarsa or Aryavarta as a unity for 
many centuries among all writers from a religious point of 
view, though not from a political standpoint. Therefore one 
element of modern nationhood viz. being under the same 
government was wanting. But it must be noted that from very 
ancient times there was always the aspiration among great 
kings and the people to bring the whole of Bharatavarsa “ under 
one umbrella Even in the West the sentiment of nationality 
practically arose after the partition of Poland, and as a conse- 
quence of the French Eevolution and of the Industrial revolution, 
which led manufacturing countries to search for markets and 
to exploit backward and less developed peoples. Vide Laski’s 
‘ Grammar of Politics ’ chap. VI. Modern nationalism un- 
doubtedly leads to great self-sacrifice and produces certain 
virtues of high value in the individuals that are fired by that 
sentiment. But the ideals of the modern nation States are not 
high, particularly in their treatment of other peoples and in 
their attitude towards less favoured States. The one aim of the 
leading politicians of modern nation States and most of the 
inhabitants of these States seems to be to raise the standard of 
18 



138 


History of Dkarmasastra 


I Vol. 


living of their citizens to a high level and to maintain it at 
that level even by exploiting and robbing weaker races and 
lands. This is not the place to discuss these matters further. 
Whatever the value of nationalism to the individuals fired by 
it may be, from the point of the w'elfare of the whole of mankind, 
modern nation States do not deserve to survive, unless the so- 
called progressive nation States are prepared to give up their 
racial pride, their spirit of grabbing and exploitation and to 
extend a brotherly hand to all struggling States to improve 
themselves in their own way and attain to higher standards of 
living without let or hindrance. It cannot be gainsaid that 
for several centuries in the past and also at the present moment 
all modern nation States have two moralities, one for their own 
nation and the other for their dealings with foreign States 
and races. 

Some remarks must now be made about provincial and 
local administration. Each kingdom comprised deias (countries) 
and subdivisions of desas. The governor of a rastra was called 
rastrapati or rastriya. Vide p. 117 above about Pusyagupta hav- 
ing been the rastriya of Surastra (Kathiawad) under Candragupta 
Maurya and Santi 85 . 12 ( which describes what the rastriya 
is to do ). 

According to the Amarakosa the words desa, rastra, visaya 
and janapada are synonyms. Epigraphic usage is not uniform 
about the dimensions of these. Sometimes visaya appears to be a 
sub-division of desa ( vide the words ‘ rastrapati-visayapati- 
gramakuta ’ in I. A. vol. VUI. at p. 20 in the grant of Calukya 
Tribhuvanamalla in sake 999 and I. A, vol. XU pp. 247, 251 in the 
grant of Rastrakuta Govinda in sake 855). But in the Hirahada- 
galli plates (E. I. vol. I. p. 5) ‘visaya’ occurs first and then ‘ rastra 
so it appears that there ‘ visaya ’ is deemed to be larger than 
rastra. According to the Sahyadrikhanda ( uttarardha, chap. 4 ) 
desa is made up of 100 villages, mandala is made up of 4 desas, 
a khanda of 100 mandalas and the earth has nine khandas. 
Erom the Cambay plate of sake 852 ( 930 A. D. ), we see that 
mandala was a sub-division of desa (E. I. vol. 7 p. 26, at p. 40). From 
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the Bangarh grant of Mahipala I (E. I. vol. 14 p. 324 ) and the 
Amgachhi plate of Vigrahapala HI we see that mandala was 
smaller than visaya which again was a subdivision of ‘ bhukti 
The word ‘ bhoga ’ ( which is similar in origin to ‘ bhukti ’ ) 
appears to be applied to a sub-division of visaya ( which 
in its turn is a sub-division of rastra ) in the Bhamdak**' 
plate of Kmnaraja I dated sake 694 ( E. I. 14 p. 121, 126 ) and 
also in the Jejuri plates of Vinayaditya in 609 sake ( E. I. vol. 19 
p. 62 at p. 64 where the word ‘ rastrapati ’ does not occur ). The 
Mitaksara on Yaj. 1. 319 explains that only a king ( mahipati ) 
can make a grant of land and not a bhogapati ( i. e. the officer 
over a bhoga). Another ancient word for a division of a country 
is ahara which occurs in the Rupnath Rock inscription and 
Sarnath pillar Edict of Asoka ( Corpus I. I. vol. I pp. 162 and 
166 ), in the Nasik Inscriptions No. 3 and 12 ( Govardhanahara 
and Kapurahara, E. 1. vol. VEI pp. 65 and 82 ) and in the Karle 
Ins. No. 19 ( E. I. VIL p. 64 ) where we have Mamalahara, 
modern Maval ( in Poona District ). For want of space it is not 
possible to pursue this subject here. For further information 
vide Dr. Fleet in J. R. A. S. for 1912 p. 707 and my paper on 
‘ the Ancient Geography of Maharastra ’ ( JBBRAS. vol. XXIV 
for 1914-1917 pp. 648-653 ). In the epigraphic records particularly 
of the Deccan and South India we come across names of territorial 
divisions to which small as well as very large figures ( indicat- 
ing the number of villages they comprised ) are affixed : e. g. a 
group of twelve villages in Aparanta on the sea near Kalvivana 
( modern Kelverh ) is mentioned in the Sanjan plates of Bud- 
dhavarasa ( E. I. 14 p. 144 at p. 150 ), Nyayapadra saptadasa in 
Bhoja’s grant in sahwat 1076 ( E. 1. 18 at p. 322 ), Kisukad 70 
( E. 1. 15 p. 73 ), Belvola 300 ( in E. I. 13 at p. 40 ), Kohkana 900 
ruled over by the Kadamba king Jayakesi 11 ( E. I. 13 pp. 298, 
317 ), Tardavadi 1000 ( E. I. 15 p. 25 ), Kundi 3000 ( E. I. 13 at 
p. 18), Pratyandaka 4000 ( E. I. HI. p. 306 ), Karahata 10000 
( E. 1. 13 p. 275 ), Banavasi 12000 ( E. I. 33 p. 179 ), Nolambavadi 
32000 ( E. I. 19 p. 187 ), Kavadidvipa sapadalaksa ( one and a 
quarter lakh ) in E. I. 13 at p. 299, the country of 7^ lakhs ( in 
the Lakshmeshwar Ins. of Vikramaditya VI in E. 1. 16 p. 31 ). 
Vide Dr. Fleet in J. R. A. S. 1912 pp. 707-710 as to the meaning 
of these figures. 
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Kautilya II. 1 says that in the kingdom groups of villages 
should he set up with a chief town or fort in each, a group of 
ten villages being called Sahgrahana, of two hundred villages 
being called Kharvatika, of 400 villages being called Drona- 
mukha, and in the midst of 800 villages there is the Sthaniya- 


182. 3is5RraT*vT is’jtcnrTivi! 

II. l- vide Dr. Sham^stri’s note 
on these, ^snsfiv has a similarity in sound and meaning to modern ihana. 
Dr. Pran Nath (in 'Study of the economic condition of Ancient India ' 
p. 26 ) principally relying on a commentator of the Jain work called 
Prajnapanopahga ( which he misunderstands ) holds that ' grima ’ does not 
mean ' a village but ‘ an estate or survey village which can pay 18 kinds 
of Government taxes '. The learned Doctor says that be consulted many 
Sanskrit lexicons, but did not find this interpretation in any one of them. 
That should have induced him to be cautious But he makes the bold and 
facile assumption that ‘ lexicons were compiled from a literary view-point 
and are not of much assistance as far as the technical meanings of words 
are concerned ’. His great authority, the Jain commentator, says ‘ i m r fv i jqg 

am: 7i irrat ^n^q mg i amg Tq a - 

am: ’• Dr. Pran Nath’s Jain authority is no better than 
lexicographers and their commentators. on Amara derives grama 

as • arma atmfaafa: ’ i- e. the word jrm is derived from the root jra. The 
Jain commentator first derives the word jnrr from g-g and then from iin. 
Dr. Pran Nath forgets that a fanciful or scholastic derivation is not a 
definition. The rest of the reasoning on the new meaning of grama is on a 
par with this and cannot be examined in detail. A commentator expressly 
states (ibid p. 27) that he gives only the vyutpatti (etymology) of grama, 
but Dr. Pran Nath pays no heed to this. He has not correctly grasped the 
scholastic discussion in the commentary quoted on p. 27. He misunder- 
stands the word ' samagramah ’ in Yaj. II. 152. The Amarakos’a expressly 
says that ‘ sama ’ and ' samana ’ are synonyms. He is often very dogmatic 
without looking into all ancient and medieval authorities e. g. on p. 51 
he charges Dr. Fleet with misinterpretation of a Jataka text ( addha-tiyani 
s'atani ) which Dr. Fleet translated as 250, while Dr. Pran Nath is sure that 
the meaning is ' 150 ’. He probably never noticed that so far back as the 
2nd century b. c. the Mahabhasya had explained the word ‘ ardhatrtiya ' as 
Dr. Fleet does ( aiv or gfPTJmvi:, vide Kielhorn, vol I. p, 426 

on vartika 22 on Pan. II. 2. 24 ). There is hardly any warrent for Dr. Pran 
Nath’s assertion that each grama (as interpreted by him) contained only about 
five families and had only about 15 or 20 acres of cropped area 
(pp. 39-40). Kaut. (note 178) states that a grama contains from 100 
to 500 families. If the inscriptions so far published are carefully 
searched it will be found that grama ordinarily meant a village in the 
modern sense and included several hundred acres of land. For example 
in a grant of Pallava Yuvamaharaja Visnugopavarman ( I. A vol. V p. 50 ) 

( Continued an the next page ) 
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Manu VII. 114 similarly observes that in the midst of two, 
three or five villages the king should place a central post of 
guards called ‘ gulma ’ and another called ‘ sangraha ’ in the 
midst of a hundred villages. Manu Vn. 115-117, Visnudharma- 
sutra m. 7-14, Santi 87.3ff, Agnipurana 223. 1-4, Visnudharmot- 
tara H. 61. 1-6, Manasollasa 11. 2. 159-162 ( p. 43 ) require the 
king to appoint a hierarchy of officers for one village, for 
groups of ten, twenty, hundred and thousand villages, who are 
to report what is wrong within their jurisdictions that they 
cannot themselves remedy to the officer next in grade abo-ve 
themselves and Manu VII. 120 prescribes that a minister of the 
king should supervise the doings and conflicts of all these 
officers. The Edicts of ASoka show that he had to employ a 
hierarchy of officers such as the mahamatras, the yuktas and 
rajukas for the administration of his vast empire. A similar 
administrative system seems to have been continued under the 
Gupta Emperors. From the Damodarpur, Baigram and other 
plates ( E. I. XV. p. 113, E. I. XVB. pp. 345ff, E. L XXL p. 78 ) 
it appears that the Provincial Governors were appointed by the 
Gupta Emperor himself and were called uparika maharaja, that 
either the Governors or Emperors appointed District officers 
(visayapati) who were often called Kumaramatya,that the District 
officers were aided in their administrative work by a board 
of four advisers called nagara-sresthin (banker), sarthavaha (chief 
merchant), prathamakulika (chief of craft guilds) and prathama- 
kayastha ( chief secretary ), that the District officer had his 


( Continued from last page ) 

very detailed and accurate boundaries of a village of 200 nivartanas are 
given. A nivartana was equal to a square of twenty vams'as on each side, 
each vamsa being equal to ten cubits; so that a nivartana coveted an 
area of 40000 cubits (200 x 200) i. e. about 90000 square feet, while an acre is 
equal to 43560 square feet Therefore the village referred to in the above 
grant was over 400 acres in extent. The Mahabhasya (on vartika 8 on 
Pan. I. 1.7) has an interesting discussion on the several meanings of the 
word grama in popular language viz. a number of houses (as in ' the grama 
was burnt ), the village wall or ditch (as in ' he entered the grama ’ ), ’ men ’ 
(as in ‘the grama had gone'), a village with its forests and bushes, with 
its boundaries (such as rivers and hills) and with embanked fields (as in ‘a 
grama was acquired ’). vSw ••• sUftT 

i trenn irmr f5»* ym i As in modem times 
villages are found named after trees the same was the case in the days of Pan. 
and Patanjali Jim: mv amm ad Rlfmarm I Hfmiea 

on qt. !■ 2. 51 (vol 1. p. 224.). 
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headquarters in a place called adhisthana and had his several 
offices or courts ( adhikaranas ), and that in sales of lands 
revenue officers called pustapUlas ( keepers of records of 
rights ) were consulted and had to report. In E. I. vol. 
XVn. pp. 345, 348 a copperplate of Kuniaragupta I has 
‘ gramasta-kuladhikaranam ’ which means an office having 
jurisdiction over 8 villages. Manu VII. 119 says that the 
officer over 10 villages was to have as his salary a kula of 
land and kula is here said to mean (by KulKika) as much land as 
is ploughed by two ploughs having six oxen yoked to each. 
The Vaijayanti on Visnu Dh. S. III. 15 says ‘ kulam haladvaya- 
karsanlya bhuh ’. Sukra ( I. 191-192 ) states that the lord of 
one hundred gramas is called samanta, an officer appointed by a 
king over one hundred villages is called anusamanta, one over 
ten villages is called nayaka ( compare modern ‘ naik ' ). Manu 
Vn. 61 and 81, Yaj. I. 322, Kam. V. 75, Visnudharmasiitra III. 
16-21, Visnudharmottara II. 24. 48-49 say that the king should 
appoint as many adhyak^ts ( superintendents ) as are required 
for the several departments of the state, who are clever, honest 
and of good family. Kautilya II.-9 prescribes ‘ those who are 
possessed of the qualifications for amatyas ( cited on p. 107 above ) 
should be appointed, according to their abilities, as superinten- 
dents of the various departments and the king should constantly 
examine their work, since men are naturally fickle-minded and 
when appointed to do work exhibit like horses change of temper ’. 
It is pointed out in works like the Visnudharmasutra III. 16-21 
and the Visnudharmottara II. 24. 48-49, Santi 69. 29, that those 
who are highly devoted to dharma should be appointed to the 
ecclesiastical or judicial department, the brave ones to military 
work, those who are skilled to revenue work and those who are 
very trustworthy should be placed in charge of mines, salts, 
toll-gates, ferries, elephant forests. 

Kautilya in his 2nd udhikaram exhaustively deals with the 
work done in 28 departments and the duties of their superin- 
tendents. He enters into very minute details about each 
and his work is encyclopaedic in character on this subject. 


183. gfjwg 1 

* K^l ’S I “H S • 3i*9UU*UorT T? W^rni: T%^- 

# I H. 9 : umsig i 

’a asJT •' 24.48. Vide a similar verse quoted by the 
on VT- 322. 
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Kautilya’s work became the authority on Government and 
several inscriptions mention officers appointed according to 
the section on ‘ adhyaksapracara which is undoubtedly a 
reference to Kautilya’s 2nd adhikarana. For example, in the 
Belava plate of Bhojavarmadeva ( E. 1 vol. Xn. at 
p. 40 ) and in the Barrackpur grant of Vijayasena ( E. I. 
vol. XV. p. 283 ) we have the words ‘ anyaihsca sakala- 
rajapadopajivinodhyaksapracaroktan ihakSrtitan cattabhata- 
jatiyan janapadan ksetrakararhsca’. It is not possible to do anything 
more than indicate very briefly the sphere of each adhyaksa. 
The duty of the sannidhatr ( II. 5 ) is to look after the construc- 
tion of the treasury house, the store-houses for merchandise, for 
grain, for forest produce, for arms and of the jail. Tire samahartr 
( the Collector-General ) is to exercise superintendence over the 
collection of revenue from forts, the rural parts, mines, embank- 
ments, forests, herds of cattle and roads for traffic ( n. 6 ). The 
samahartr has to divide (II. 35 ) the kingdom into four 
districts and to arrange the villages into three grades, viz. those 
that are exempted from taxes, those that supply soldiers and those 
that pay taxes in the form of grain, cattle, money, forest produce, 
free labour and other equivalents for taxes. It is the duty of the 
gopa to look after a group of five or ten villages under the orders 
of the samahartr. The gopa has not only to register the total number 
of the inhabitants of all varnas in the houses that pay taxes and 
that are exempt in the villages, but also to keep a register of the 
number of cultivators, cowherds, merchants, artisans, labourers, 
slaves, biped and quadruped animals, of the amount of 
money, free labour, tolls and fines that are recovered, and the 
number of women, men, young and old persons, and the extent 
of their actions, occupations, usages, expenditures. The sthanika 
( in charge of each of the four districts ) should look after his 
charge in the same way. The superintendent of records and 
accounts ( aksapataladhyaksa ) should have the account office 
constructed with its door facing the north or the east, with rooms 


184. Both the samahartr and the sannidhatr are mentioned as officers 
in the copperplate of Mahabhavagupta of Trikalihga ( E. I. vol. VIII. p. 138 
at p. 141 and E. I. vol. XI at p. 94 ). Sahara in his bhasya on Jaimini XII. 
1. 28 refers to the samahartr coming with his own phalanx of subordinates 

■ ^ rrsn s ’ • 

From Hiouen .Thsang’s account of his travels ( Beal’s • Buddhist Records ' 
vol. I. p- 78 ) we learn that each province kept a record of good and bad 
events. 
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(for the clerks) set apart and with shelves of account books well- 
arranged (II. 7). This ofiBcer had to enter numerous matters in the 
accounts, recover the king’s dues from the sureties of servants, 
to check enbezzlement and to recover fines for loss due to 
neglect or fraud. The account year ended with the full moon of 
Asadhn, the year being of 354 days and the salary for an 
intercalary month being separately paid. Among the duties of 
the Superintendent of records and accounts was the important 
one of noting in his regi.ster the dharma, method of judicial 
procedure and the usages of countries, villages, castes, families 
and corporations ( desagramajati-kulasahghataiiam dharma • 

vyavahara-caritra-saihsthanam nibandha-pustakastham 

karayet ). In II. 8 Kautilya specifies forty modes of embezzle- 
ment by Government servants ( to which a reference is made 
in the Da^akuraaracarita VIU). In U. 9 he employs the 
picturesque figure that it is not possible to know exactly how 
officers appointed to the several businesses of the State extract 
wealth, just as fish always dwelling in water cannot be observed 
when they drink water. The superintendent of treasury ( U. 11 ) 
shall in the presence of qualified persons receives into the 
treasury gems, pearls, articles of great or small value and forest 
produce ( like sandal wood, auani etc. ). The superintendent of 
mines and of government manufactories ( II, 1'2 ) must be 
proficient in the science of metals, mercury, liquids that ooze 
from the holes, caves and sides of mountains and hills. Under 
him are officers called loliddhijakm ( who carries on the manu- 
facture of vessels of copper and other metals ), a luksanadhyakm 
( a superintendent of mint, who manufactures silver and copper 
coins for the State ), a rupaduriaka ( examiner of coins, who 
regulates the dealings with panas as a medium of exchange 
among the people and for stocking in the treasury), khanyadhyaksa 
( who attends to conches, diamonds, pearls, coral and trade in 
them), a lavanadhyaksa ( superintendent of salt ). The suvarna- 
dhyaksa (the superintendent of gold) has to construct a 
goldsmith’s office for the manufacture of gold and silver articles 
with a single door and four halls, to appoint a skilful and 
trustworthy goldsmith to have a shop in the centre of the road 
( n. 13 ) and not to allow any one who is not an employee to 


184 a. PataSjali in the Mahabhasya on vartika 4 on Pan. I. 4. 52 cites 
the example ‘ ’. Here 

appears to mean one who can examine a coin or probably the same 
as in Kaut. ’. 
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enter the goldsmith’s shop. If any one so entered he was to be 
beheaded. The State goldsmith (H. 14) has to manufacture gold 
and silver coins for the citizens and rural inhabitants through 
artisans employed by him. The superintendent of the storehouse 
( II. 15 ) has to keep together the produce of crown lands, taxes 
from the country districts, accidental revenue, manufacture of 
rice, oil &c. The superintendent of commerce ( panyadhyaksa, 
II. 16 ) should keep himself acquainted with the demand or 
absence of demand for and the rise and fall in the prices of 
various kinds of merchandise produced on land or from water 
and brought by land or water routes. The superintendent of 
forest produce ( kupyadhyaksa, II. 17 ) was to collect forest 
produce through guards of forest and Kautilya gives a long list 
of trees, varieties of bamboos, creepers, fibrous plants and rope- 
making material, dings and poisons, skins of various animals* 
that came under this officer’s care. The superintendent of 
armoury ( ayudhagaradhyaksa, U. 18 ) was to employ experienc- 
ed artisans to manufacture arms, wheels, machines, armour &c. 
required in battle or for the defence of forts, or for battering the 
cities of the enemy. The superintendent of weights and 
measures was to get manufactured weights from half masaka 


185. The weights specified are ; 10 seeds of masa or 5 gunjis = 1 suvarna- 
misaka, 16 suvarna-masakas =one suvarna or karsa, 4 karsas =one pala, 88 
white mustard seeds =one nlpyamasaka, 16 riipyamasakas or 20 »ibya 
seeds = one dharana. The Kasika on Pan. II. 4.21 furnishes the interesting 
item of information that weights and measures (probably in vogue in its day) 
were first introduced by the Nandas (nandopakramani manani). The chief 
measures of distance given in II. 20 are : 8 atoms = one particle of dust thrown 
up by a chariot wheel, 8 particles = liksa, 8 liks as = a medium-sized yuka (louse), 
8 yukas =yava (barley corn) of medium size, Syavas =one angula, 12 ahgulas = 
vitasti, 2 vitastis =aratni or one prajapatya hand, 2 vitastis plus 4 angulas 
(called dhanurgraha) = one hasta used in measuring pastures and cubic measures, 
4 aratnis =danda or dhanus or nalika-paurusa, 10 dandas =rajju, 3 rajjus = 
nivartana, 1000 dhanus (or 2000 acc. to another reading) =goruta, 4 gorutas = 
one yojana. A nivartana was probably so called because it represented a 
day’s ploughing by a team of eight or six oxen (from the root vrt with ni), 
meaning the area from which they stopped after a day’s work. Vide H. of Dh. 
vol. II. p. 859 note 2021 for nivartana and gocarma. The extent of the 
nivartana differed acc. to different authorities. The Matsya said it was 
30 dandas square, each danda being of the length of seven hastas, while 
Satatapa held the danda to be of 10 hastas. The Lilavatl ( I. 7 ) held that a 
nivartana was 20 vamis square, each vaih^ being of 10 hastas. According 
to the lexicon VaijayantI, in Kosala the yojana was of four gavyutis, while 

( Continued on the next page ) 
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onwards up to one hundred suvarnas, weights being made of iron 
or stones found in the Magadha country and the Mekala 
mountain. The superintendent of tolls ( sulkadhyaksa, IT. 31 ) 
was to erect near the principal gate of the capital a toll-house 
and its flag and when traders arrived with merchandise make 
four or five toll-collectors take down their names, whence they 
came, what merchandise they brought and whether it bore seal- 
mark. In n. 22 Kautilya specifies various rates of tolls for 
imports and exports. The superintendent of weaving ( H. 23 ) 
was to employ qualified persons to make threads, coats ( of 
armour ), cloths and ropes and he was to employ for cutting 
wool, fibres, cotton, hemp and flax, widows, cripple women, girls, 
ascetic women paying off fines by doing work, mothers of 
prostitutes, old women servants of the palace, demdasis ( temple 
girls) who have ceased to do temple services. This superintendent 
was charged with the task of providing work for women who do 
not leave their homes, the wives of persons who have gone 
abroad, women who are cripple or unmarried and who have to 
work for their own maintenance. He was to give to them spinn- 
ing work through the maid-servants in his department. If he 
stared at their faces when they came to exchange their work for 
wages or spoke to them on any other matter he was fined in the first 
amercem-ent. Thus the State helped home or cottage industry. 
It is to be noted that he had large powers of levying fines and 


( Continued from the last page ) 

in Magadha it was only equal to two gavyhtis (last verse of desadhyiya in 
bhumikhanda). Kaut. gives hastas of various lengths for various purposes. 
Compare Manu VIII. 132-134, Visnudharmasutra IV. 1-7, Yij. I. 362-363 
Narada paris'ista 57-60, Brhatsamhita, 57. 1 ff, Vayupurana 101. 118 for 
some of these, which differ in some details from Kautilya’s statements. 
Kauh ( II. 20 ) states the duration of a nddikd to be the time required for 
the passage of one idhaka of water from a pot through an aperture of the 
same diameter as a wire of 4 ahgulas in length and made out of four 
suv’arnamasakas. 2 nidikas are equal to a muhurta and 15 muhurtas are 

equal to a day or a night. In II. 19 he gives measures of corn as follows- 

4 kudumbas = prastha, 4 prasthas = adhaka, 4 adhakas = drona, 16 dronas 
= kharl, 20 dronas = kumbha. The drona differed for various purposes 
Vide above (p. 124 note 165) for a quotation from Mit, on Yaj. III. 274- 
Hemadri, vratakhanda pp. 51-57, gives quotations from various sources for 
measures of time, corn &c. These measures were different in different 
countries and at different times. The Lllavati (of 12th century a.d. ) 
I. 7 speaks of the khari in Magadha being equal to 16 dronas. Vide n. 165 
above and H. of Dh. vol. II. p. 881 n. 2053 and L. D. Barnett’s 'Antiquities 
of India ’ (pp. 206-210) for tables of weights and measures. 
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awarding bodily punishments e. g. if a woman refused to work 
after receiving the wages he could cut off her thumb ( ? or bind 
up her thumb with the index finger so as to form a pair of tongs ). 
The superintendent of agriculture (sitadhyaksa, II. 24) himself 
knowing or assisted by those who know the science of agriculture 
and the Ayurveda ( the ancient lore ) of trees was to collect at 
the proper times all kinds of corn, flowers, fruits, vegetables, 
bulbs, hemp and cotton seeds and to employ slaves, labourers 
and prisoners who worked to pay off fines they could not pay, to 
sow seeds on crown lands. In thi.s chapter he makes interesting 
remarks about the extent of rainfall viz. the rainfall in a jdhgala 
country (defined above at p. 132) is 16 dronas, in anupa (very moist) 
countries 24 dronas, 131 dronas in the Asmaka country (modern 
Khandesh and part of Berar ), 23 dronas in the Avanti country 
( round about modern Ujjain ), an immense quantity in the 
Aparantas ( west coast of India ) and the Himalayan regions. 

The superintendent of liquor was to carry on the traffic in 
liquor and ferments in the capital, the other parts of the country 
and in army camps by employing men familiar with them, he 
was to impose a fine of 600 panas if any one other than the 
manufacturers, licensed vendors and vendees sold or purchased 
liquor, he was not to allow liquor-shops to be opened close to 
each other, he was to see that liquor was sold in small quantities 
such as 5 or j of a kudimiba or a half prastha to persons of known 
cliaracter in order that ( lit. for fear ) workmen employed should 
not cause loss through carelessness, that anjiis might not 
violate the rules of good conduct and that desperadoes should not 
commit indiscreet acts. Sukra was even more strict as regards 


186. Sita, according to the AmarakoM, means the ' lines or furrow 
made by the ploughshare '. Therefore KauUlya appears to employ the word 
‘sita’ in the sense of ‘land that has been cultivated ProfV. K. Ram- 
chandra Dikshitar ( in ‘ Hindu Administrative Institutions ’ p. 369 ) is not 
right when he explains mtU ( of Amara ) as ‘ methods and means 

connected with the plough ’. Paddhati only means the line or furrow made 
in the field by the ploughshare. Ksiraswami explains as ffhrr 

In II. 15 Kautilya himself explains ‘ sita ’ as the collection of grain brought 
in by the superintendent of agriculture ‘ Wpfr ’. The 

sitadhyaksa appears to have been concerned with crown lands, while the 
share of crops leviable on lands of private ownership was called ‘ ball ’. Both 
these were the concern of the samahartr as stated in V. 1. ( where rastra is 
said to include sita, bhaga. bali, kara &c . ). When in II. 15 sita and rastra 
are separately mentioned that is on the analogy of the maxim of briihman- 
a'sramana or of goballvarda. 
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wine, as he did not allow any one to drink wine in the day-time 
{ IV. 4. 43 ). The superintendent of slaughter houses ( suna- 
dhyaksa, II. 36 ) was entrusted with the power to regulate the 
killing of animals for meat and was to impose the highest amerce- 
ment on those who trapped or beat or killed deer, cattle, birds or 
fish which were declared to be under State protection or that 
dwelt in protected forests. The superintendent of nautch-girls 
( ganikadhyaksa ) is dealt with in n. 37. The topic of veiyUs 
has already been treated of in H. Dh. vol. II. pp. 637-639. Kaut. 
says that a yanika was to be employed for a salary of one 
thousand panas, whether she was born in a prostitute’s family 
or not and she was to possess beauty, youth and accomplish- 
ments ( i. e. the 64 katas enumerated in Kamasiitra I. 3. 16 ). 
Kaut. prescribes that, if she left the country or died, her daughter 
or sister took her place and estate or her mother could substitute 
some other ganika in her place ; when none of these existed the 
king took her wealth and her son did not inherit her wealth. A 
ganika could purchase her freedom by paying to the king 24000 
panas as ransom. She was to hold the umbrella, the golden 
pitcher and the fan for the king when he was seated on the throne 
or in a chariot or in his palanquin. There were grades among the 
ganikas as best, middling and inferior and salaries differed by a 
thousand. The sons of prostitutes were to be the chief actors on 
the royal stage. It appears from these provisions that the 
vesyas were more or less slaves. The superintendent of ships 
( navadhyaksa, H. 38 ) was to look after the passage of ships not 
only over the seas and at the mouths of rivers, but also over 
lakes and rivers in the sthaniya ( vide above p. 140 ) and other 
sub-divisions of the kingdom. Kaut. prescribes that villages on 
the sea-shore and river banks were to pay a fixed tax, fishermen 
were to render a sixth part of the haul of fish as fees for fishing 
licenses and merchants were to pay the customary tolls levied in 
port towns. This superintendent was to request the ships that 
touched at a harbour on their voyage to a distant port to pay the 
toil, he was to destroy pirate vessels bound for the country of an 
enemy as well as those that violated the usages of the port. The 
superintendent of cattle ( II. 29 ) was entrusted with the rearing. 


187. I wmt ^ sw- 

Ti5n • sTmWrvTtwiJsn =gr ^ 

w h 3. 20-21. This shows that every ve'sya was not a ganika, 

but only one that was honoured for her accomplishments (in 64 kalas) and 
who became the cynosure of all eyes. 
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preservation and care of cows, bulls, buffaloes and the dairy 
produce. The superintendent of horses (II. 30 ) was to record the 
breed, age, colour, marks, groups and places of origin of horses, 
which were to be classified as those kept in salehouses for sale, 
those that were recently purchased, those captured in battles, 
those that were pledged and those temporarily kept in stables &c. 
Kaut. notes that the breed of horses from Kambhoja, Sindhu 
( modern Sindh ), Aratta ( western Punjab ) and Vanayu ( North- 
west of India ) countries are the best of horses, Bahllka ( modern 
Baikh ), Papeya, Sauvira (eastern Sindh and western Rajputana) 
and Taitila breeds are of middle quality and the rest are 
inferior. The superintendent of elephants ( II. 31 ) had to take 
steps to guard elephant forests and supervise elephants that 
were in stables, the catching, training and feeding of them, their 
accoutrements &c. Kaut. devotes one chapter ( II. 33 ) to the 
training and classification of elephants and medical treatment 
when they fell ill. The superintendent of chariots and that of 
infantry ( 11. 33 ) have the charge of the chariot department and 
of the six classes of infantry respectively. The superintendent 
of passports ( mudradhyaksa ) issued passes to inhabitants of the 
country or foreigners for entering into or going out and the 
superintendent of pastures ( II. 34 ) was to see the passes and 
devote himself to the care of pastures. Kautilya provides that 
a pass ( mudra ) was to be given on payment of a masaka, that 
one could enter into or go out of a country only when one had 
a pass, that a person who entered without a pass was to be fined 
twelve panas and that the superintendent of pastures and his men 
were to examine whether persons not going by the royal road but 
through pastures had a pass or not and that the superintendent 
of pastures and his men were to convey the approach of thieves 
and enemies by beating drums and blowing conches and 
were to send messages about the entrance of enemies into 
pastures by means of domesticated pigeons carrying letters bear- 
ing the oflScial stamp or by means of smoke and fire. The 
nagaraka ( the mayor of the capital or cities or the chief of the 
police in the capital ) was to look to the affairs of the capital 
( or the big cities ). A gopa ( under the nagaraka ) was to superin- 
tend a group of twenty or forty families in the capital and 
an officer designated sthanika was to be in charge of each of four 
wards into which the capital was to be divided. Yaj. IT. 173 
mentions an officer called sthanajxUa in connection with the 
finding of lost goods who appears to be the same as sthanika. 
The gopa and sthanika had to keep a register of the caste, gotra, 
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name and occupation of the men and women in their districts 
and also of their income and expenditure. Managers of 
charitable institutions had to send information to them about the 
heretics and travellers arriving to reside therein. Numerous 
rules about reporting and punishments for various defaults and 
wrongs are laid down, which are passed over. Manu VII. 121 
and Santi 87. 10 also provide for the appointment in each city 
( in the kingdom ) of a high officer, who was to superintend 
all matters affecting the city and who had ample powers of 
restraint and coercion. Many of the superintendents mentioned 
by Kautilya occur under the same names in the Kamasutra e. g. 
gavadhyaksa, sutradhyaksa, nagaraka ( explained by the com. 
as dandapasika ), panyadhyaksa (in V. 5. 7-10). Vide E. I. 
vol. 15 pp, 127-138 for a statement on the provincial adminis- 
tration under the Guptas. 

As regards the emoluments of the officers in charge of a 
village, ten villages &c. Manu ( VU. 118-119 ) has some interes- 
ting rules : ‘The headman of a village should obtain (as his 
emoluments ) those articles which the villagers have to furnish 
every day to the king viz. food, drink, fuel and the like. The 
officer over ten villages should enjoy one kuhi that over 
twenty villages should enjoy five kulas, the superintendent of a 
hundred villages should receive the revenue of one village and 
the high officer over a thousand villages should enjoy ( the 
revenue of ) a town. All this, as Medhatithi says, is only approxi- 
mate and recommendatory and was not literally followed, but 


188, The word ' pratyaham ’ (every day) excludes taxes on fields that 
ate levied once a }'ear or ta.xes levied on particular occasions only ; while 
the words ‘ food, drink and fuel ’ exclude cattle, money &c. The word 
■ kula ’ appears to be used as a technical term. It may mean as much land 
as would be required for the maintenance of a family. But there is another 
sense given by the commentators of Manu. Sarvajna-Narayana quotes a 
text that kula means' two halas ’. He and Kulluka quote Harita to the effect 
that a plough ( yoked acc. to dharma ) is one of eight bullocks, one of six 
bullocks is employed by those who w'ant only bare maintenance, householders 
employ one of four bullocks, while those who in their greed want to incur 
heavy sin employ a plough with two bulls only. So by kula is meant as 
much land as can be ploughed with two ploughs to which either 8, G or 
4 bullocks are yoked. That 6 or 8 or 12 oxen were yoked to the plough is 
stated in Atharva VI. 91.1 and Tai. S. V. 2.5.2. g firsur 
Si«rt m 

gfif^cnTSRni I gfwnit wgrEnRHirnTd f nStfra;^ i g-i®’ 

^ I on ng VII. 119. 
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only means that a salary commensurate with the position and 
responsibilities of each officer should be received by him. Vide 
Santi S7. 6-8 for rules similar to Menu’s ( where the officer 
over a thousand villages gets as his salary the revenues of a 
sakhanagara ). Kautilya ( in V. 3 ) sets out the salaries of many 
officers and servants as follows ; the salary paid to the chief 
mantrin, purohita and a few others has been already stated above 
(p. 120); the dauvarika, the superintendent of the harem ( antar- 
vamsika ), the prasastr, the samahartr and the sannidhatr were to 
receive 24000 papas ; the princes ( other than the crown prince ), 
the nurse (matr, mother?) of the princes, nayaka, the superinten- 
dent in charge of justice ( or commercial transactions ? ) in the 
capital ( the pauravyavaharika ), the superintendent of royal 
manufactories ( karmantika ), the members of the council of 
ministers, the rastrapala ( governor of a province ), antapala 
( the guardian of the borders ) were to receive 12000 panas ; the 
salary of the heads of srenis ( the military corporations ? ), the 
heads of the elephant army, cavalry, and chariot army, and the 
pradestrs was 8000 papas; the superintendents (below the 
commanders ) of infantry, cavalry, chariots and elephants, of 
the forest produce and elephant forests will each receive 4000 ; 
the chariot driver ( anika ), the army physician, the trainer of 
horses, carpenters, yonipomka (?) will receive 2000 ; the foreteller 
( the reader of omens ), astrologer ( who finds auspicious times for 
undertakings ), the reader of purapas, the suta, magadha ( bard ), 
the assistants ( purusa ) of the purohita and adhyaksas will 
receive 1000 ; trained foot-soldiers, the accountants and scribes 
will receive 500 ; musicians 250, but trumpet-blowers will receive 
500 ; artisans ( karii ) and craftsmen ( silpm ) 120 ; servants in 
charge of bipeds and quadrupeds, workers doing miscellaneous 
things, attendants near the king, bodyguard and the officer 
procuring free labour ( visti ) will receive 60 ; those appointed 
to do piece work ( karyayukta, v. 1. aryayukta ), the elephant 
driver, boys ( mapavaka, a page ? ), mountain-diggers, all atten- 
dants, teachers and learned men shall receive honorarium ( puja- 
vetana ) according to their merit from 500 to 1000 ; charioteer 
of the king 1000 ; spies of the five sorts ( vide above p. 129 ) will 
receive 1000 ; the village servants ( like washer-man ), the spies 
of the type of sattrin, desperado, poisoner and ascetic women will 
receive 500 ; the wandering spies (vide above p. 130) three hundred 
or more according to the labour involved. The superintendents 
in charge of a group of hundred or a thousand ( servants) were to 
regulate the subsistence ( bhakta ), cash salai-y, the perquisites, 
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the appointment and transfer of those under them. But there 
shall be no transfer of those who are the king’s personal 
servants and of those who are appointed to guard forts and the 
country parts. The Sukranitisara (L 311) emphasizes that salaries 
should be in panas, that a king should not make a gift even of a 
finger-breadth of land as emolument to any servant, but that if 
he does give land, it should be held only for the life-time of the 
officer Kautilya (in n. 1 ) prescribes that lands may be 
granted as emoluments to superintendents (of the various depart- 
ments ), the accountants, to officers called gopa and sthanika, 
to officers in the army, physicians, horse-trainers, but without 
power to sell or mortgage. Sukra II. 117-204 mentions numerous 
officers of the army, the treasury &c. Sukra IV. 7. 24-27 sets 
out the salaries of ofiBcers, when the king’s income is one lakh 
of mudrus a year. Kaut. provides for pensions and gratuities. 
He says ‘ the sons and wives of those that die while on duty 
shall get subsistence and wages. Young children, aged persons 
and ailing persons related to the ( dying ) officers shall be 
shown favour. On occasions of funerals, sickness or child- 
birth the king shall bestow money and honours on them ’. The 
Mahabharata ( Sabha. 5. 54 ) prescribes that it is the duty of 
the king to support the wives of those that meet death or 
calamities in the king’s service. Sukra II 406-411 contains very 
modern-looking rules about sick-leave, casual leave, pension 
after 40 years of service &c. 

The above provisions from Kautilya’s work show how States 
in ancient India engaged in almost all the activities of modern 
States, had an equally complicated machinery of administration 
and an army of high and low officers. It will also be noticed 
how, as in India at present, comparatively very high salaries 
were paid to ministers and heads of departments as compared 
with the salaries of clerks ( e. g. the ordinary clerks received 
five hundred, while the chief minister and samahartr, the 
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collector-general, received respectively 48000 and 24000 i. e. 96 
and 48 times as much respectively. If all the different officers 
mentioned in the works on dharmasastra, arthasastra and in 
inscriptions he collected together, they will make a formidably 
long list. A list from one inscription is set out below as a 
sample. Vide Vogel’s ‘ Inscriptions from Chamba ’ pp. 120-136 
for explanations of about 30 titles of officers occurring in the 
inscriptions. 

A few words must be said about local administration. 
The word grama occurs even in the Ilgveda. In Bg. 1. 114. 1 
the poet offers his praise and prayer to Eudra so that he hopes 
that ‘ all bipeds and quadrupeds may fare well and all beings 
in this village may be free from disease and may enjoy 
prosperity ’. *** In Eg. V. 54.8 ‘ heroes ( or men ) conquering 
gramas ’ are mentioned ( gramajito yatha narah ). In Eg. X. 62. 
11 Manu is styled ‘ gramani ’ and the bestower of a thousand 
( cows ? ) and in Eg. X. 107. 5 it is said that the ‘ gramani who 
is endowed with ( or dispenses ) daksina ( cows or wealth ) 
walks in front ( of the village people ) ’. In the Tai. S. 11. 5.4.4 
it is said ‘ the prosperous are three indeed, viz. the learned 
brahmana, the village headman (gramani) and the rajanya 
( warrior) ’. In the Tai. Br. 1. 1.4.8, the consecration of fire for a 
vaisya sacrificer is made with the mantra ‘ manostva gi-amanyo 
vratapate vratenadadhami’ ( where Manu is styled gramani ), 
In the Sat. Br. V. 4. 4. 19 the gramani is said to be stronger than 
his co-sharer (sajata). Vide S. B. E. vol. 41 p. 111. We saw above 
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(p. Ill ) that among the rutnins, gramani (the village headman) 
was one. Grama did not necessarily mean a village but may 
have been applied to a town ( though not a capital ). The head- 
man of a village was called gramani, gramika or gramadhipati 
( in Manu VU. 115-116, Kaut. III. 10 ), gramakuta ( in inscrip- 
tions e. g. E. I. vol. Vn. p. 39 of sake 852, E, I. vol. VH. p. 183, 
188) and Pattakila, modern Patil (in Ujjain plates of 975 
and 1023 A. D. in I. A. vol. 6 p. 51, 53, v(d, 18 p. 322 grant of 
Bhoja in sammt 1076, 1. A. 16 p. 254, E. I. vol. XI. p. 304, 310 
of samvat 1176 ). In an inscription of the 13th century from the 
Poona District we have the form ‘ pattela ’ ( E. I. vol. VII. at 
p. 183 ). The word ' gavunda ’ for a village headman in the 
Canarese Districts is derived from gramakuta ( E. L vol. VII 
p. 183 ). Paithinasi quoted by Apararka p. 239 states that the 
food of a gramakuta could not be partaken ])y a brahmana. 
The Gathasaptasatl frequently refers to the great influence of 
the gramani and the love adventures of his son in the village 
(L 30-31, VIL 24). The Kamasutra states (V. 5.5 ) that the 
young son of a gramadhipati had certain women of the village 
at his beck and call. ’** According to the Sukranitisara L 193 
a grama ( village ) is one krosa in extent and yields a revenue 
of one thousand silver karsas, while half a village is called 
pain and half of palli was kiimbita. Hemadri in Danakhanda 
(p. 288) quotes from the Markandeya-purana definitions of 
pura, kheta, kharvata and grama. Yaj. II. 167 makes a distinc- 
tion between grama, kharvata and nagara ( town ) as regards 
the extent of the pasture lands to be preserved round them. 
“"Baudhayana Dh. S. II. 3. 58 and 60 condemns re.sidence in a 
city for a religious brahmana where the body is covered with 
dust which enters one’s mouth and eyes and recommends for 
residence a grama abounding in water, fuel, fodder, fuel-sticks, 
kusa grass, flowers, which is full of well-to-do people, endowed 
with industrious people, w'here the majority are aryas and which 
cannot be entered by robbers. In the Sabhaparva 5.84 five officers 
of a village are referred to. It appears that from being a very 
high officer ( a ratnin ) in Vedic times the gramani was reduced 
in his influence, came to he appointed by the king alone and the 
office became hereditary and could be given permanently. Vide 
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E.I. vol. VII. p. 177, 188, 189 The Sukranltisara ( 11. 120-21 ) 
states that there were to be six officers in a village and (H 428-29) 
prescribes their caste, viz. sahasadhipati (i.e. a magistrate to deal 
with wrongs involving force ) W’as to be a ksatriya, gramanetr 
(the headman) a brahmana, bhagahara ( the person collecting the 
state land revenue) a ksatriya, lekhaka (a scribe, corresponding 
to the modern knlkariu in the Deccan ) should be a kayastha, 
sulkagraha ( the toll-gate keeper ) a vaisya, pratihara ( the 
guard at the gate of the village wall ) a sudra. Sukra ( in II. 
170-175 ) sets out their duties. The headman was to be alert in 
protecting the villagers like their parents from thieves, robbers 
and from the State officers^ the bhagahara w'as to devote special 
care to the tending of trees ; the lekhaka w'as to be skilled in 
accounting and proficient in several spoken languages ; the 
pratihara was to be of strong body, proficient in arms, humble 
and to call the villagers with the respect due to each ; 
and the toll-gate keeper was to levy tolls in such a way that 
sellers did not incur loss of capital spent by them; From 
Kaut. III. 10 it appears that the village headman had the 
authority to inflict fines in certain cases e. g. when the headman 
( gramika ) had to travel on some business of the whole village 
the villagers were to accompany him by turns, but if they failed 
to do so they had to pay a fine of one papa or a half papa. 
Similarly, if a villager does not co-operate in the getting up of a 
show ( preksa ) in the village, he or his people would not be 
allowed to see the show and he was to be fined if he clandestinely 
saw it. In villages, particularly in Karpataka and South India 
and in brahmadeya grants ( to learned brahmapas ) the village 
assemblies ( sabha ) carried on local administration. From the 
Kotavumachgi Inscription of Calukya Vikramaditya V dated 
sake 934 ( 1012 A. D. ) it appears that Ummachige was a great 
educational centre in the 11th century and 104 Mahajanas of the 
village were entrusted with the proper conduct of worship in the 
temple, the imparting of education, the feeding of ascetics, the 
supply of wmter to the village and the punishment of criminals 
( E. I. vol. 20 p. 59 ). Vide Gopalan’s ‘ History of the Pallavas 
of KancI ’ pp. 93, 153-157 for the working of the village 
assemblies ( sabhas ) from the 9th century onwards, but as he 
observes ( p. 154 ), ‘ we do not know the nature of the rules that 
regulated their working, their exact sphere of action and their 
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relation to the central government.’ An inscription of king 
Parantaka I ( 907-947 A. D. ) at Uttaramerur deals with several 
classes of village committees that were appointed by vote 
( Annual Report of Archaeological Survey of India, 1904-5 
pp. 131 If ). Five committees, viz. annual committee , garden 
committee, tank committee, gold committee (for currency or 
for collecting taxes in cash), ixincamrn committee, are des- 
cribed and reference is made to a sixth called ‘ justice committee ’ 
and the mode of election and the qualifications and disquali- 
fications of members are described in detail ( pp. 142-145 ). 
Prof. Nilkanth Sastri in ‘Studies in Cola History’ (pp. 131-175) 
publishes the text of two Parantaka Inscriptions with English 
translation and exhaustive notes. Vide also E. I. vol. 22 p. 5 
for resolutions of the sabha at Manur to be followed in future 
meetings, the qualifications in property, education and character 
of the members See., E. I. vol. 24 p. 28 about the regulations 
of sabha from two Uttaramallur Inscriptions and E. I. vol. 23 
p. 22 for a note on the pancavara committee. For village 
communities as described in Buddhist works in the 7th century 
B. C., vide Rhys Davids in ‘Buddhist India’ pp. 45-51. It appears 
from Panini and the commentary KasikS thereon that certain 
craftsmen were attached hereditarily to the village, were probab- 
ly paid a certain part of the crop produce yearly for their 
services and corresponded to the modern village servants ( call- 
ed the twelve halidedUrs ) in the Deccan. For an account of 
these balutedurs, vide Grant Duff’s ‘ History of the Marathas ’ 
( Bombay ed. of 1863, vol. I. pp. 23-27 ). For example, Panini 
( VI. 2. 62 ) teaches the accent of a compound word formed from 
‘ grama ’ with another word denoting ‘ silpin ’ ( craftsman ), 
such as gramanapita ( village barber ) or gramakulala ( village 
potter ), which are two examples given by the Kasika on this 
sutra. From Panini V. 4. 95 ( ‘ gramakautabhyam ca taksnah ’ ) 
it may be inferred that a carpenter also was a village servant as 
in modern times in the Deccan. Brhaspati contains very 

196. g wr 

^ II ^ q-31 gjrrf: irrawSrjniiTf^; h 

TT: BTT’oi 1 gxtg n quoted by 

3mi% pp- 792-93, II. 222-223, rv. Ji. p. 332. The latter reads 

and states that read meaning • start- 

ing water courses and stemming them ’. apTOTO omits the half 
&c. The word is variously explained by the digests. 



Village administration 


157 


in] 


important information about local administration in villages. 
A compact formed among villages, guilds and corporations 
( gana ) is called a samaya ( agreement ) ; such an agreement must 
be observed in times of distress and for acts of dharma. Two, 
three or five persons shall be appointed as advisers of groups ; 
their advice shall be followed by the villagers, the guilds, the 
corporations and others. Examples of agreement as to times 
of distress are : When there is drought, there may be a compact 
that for the performance of a sacrifice to the planets or the like 
each field or house should contribute so much money or when there 
is trouble from robbers, each house should send one able-bodied 
and armed man. Then examples are given by Brhaspati himself 
about acts of dharma. The village people should put down in 
writing what work they are going to do, such as the repair of 
a house for their assembly, a shed for distributing water to 
travellers, a temple, a tank or a garden, the performance of the 
necessary sarhskaras ( upanayana or funeral rites ) of the poor 
and helpless, gifts for the performance of sacrifices, prevention 
of famine-stricken groups of families from coming. Such conven- 
tions would be proper and should be respected by all the villagers. 
Whoever being able to carry out such agreements violates them 
should be punished with loss of all wealth and banishment. 
Brhaspati further says that the heads of families, guilds and 
ganas and the inhabitants of towns and forts may pronounce 
the two punishments of reprimand and condemnation against 
wrong-doers and may also excommunicate them and the punish- 
ments and favours declared by them according to rules should 
be approved of by the king, since such power is regarded by the 
sages as delegated to them. For ejecting out of the village one 
who is not guilty of theft or adultery with another’s wife the 
village headman or the village was liable to pay, according to 
Kautilya HI. 10, a fine of 24 papas. It will be seen from what 
has preceded that village administration was self-contained and 
would function whatever Government might happen to be at the 
centre. The central Government did not very much interfere with 
local administration, except in the matter of land revenue, 
protection against invasion and exercised only general control 
and supervision. The village communities were miniature states. 
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There was a great deal of decentralization or devolution of 
authority from the central government to the village committees 
and authorities. They were also entrusted with civil and 
criminal justice, as we shall see later on. For further details 
on the organization of a village as a political unit, Dr. R. C. 
Majmudar’s ‘ Corporate life in Ancient India ’ chap. II. pp. 135 ff. 
and Fick ( p. 161 ) may he consulted. Just as there was some 
organization in villages in general, so also guilds ( srenis ) and 
groups ( ganas ) had their own regulations and conventions. In 
XI. 1 Kautilya refers to ksatriya guilds in the countries of 
Kambhoja and Surastra that maintained themselves on husbandry 
and followed the profession of arms ( vide above p. 88 n, 120 ). 
In in. 14 he refers to guilds of workmen or labourers ( sahgha- 
bhrtah ). Manu ( 1. 118 ) declares that his work deals not only 
with the enduring dharmas of countries, castes and families, 
but also with the dharmas of heretical sects ( pasanda ) and 
of groups ( gana ). Manu ( Vni. 41 ) requires the righteous 
king to consider carefully the dharmas of castes, countries, 
guilds and families ( to find out whether they are opposed to the 
Vedas) and uphold those dharmas {that are not opposed) as 
binding ( on those respective persons ). Yaj. H. 192 prescribes 
that the king should respect the usages and conventions of 
occupational guilds, merchants, heretical sects, and groups 
( corporations &c. ) and allow them to pursue the course of action 
they had followed from ancient times. Narada ( samayasyanapa- 
karma, verses 2-6 ) and Brhaspati quoted in the Viramitrodaya 
( vyavahara ) contain very important directions as to what 
conventions of guilds the king should respect and what he is not 
bound to respect. Narada says that the king should enforce the 
conventions agreed upon by heretic sects, naigamas (merchants), 
srenis and other groups residing in the country or the capital. 
The king may allow them to follow their special rules ( e. g. 
speaking the truth ), their special actions ( begging in the morn- 
ing without having taken a bath ), their mode of meeting ( on 
hearing a drum being beaten), the means of livelihood they have 
been used to ( e. g. dressing as an ascetic ). But the king should 
prohibit (out of their usages and conventions) such as are opposed 
to the king’s interest, or are disapproved of by the people in 
general, would be ruinous to the purposes of the king. The 
king should not tolerate their creating factious groups among 
themselves, taking up arms for a purpose detrimental to the 
State, and causing injury to each other. The king should 
specially curb those who cause dissensions among the several 
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groups ; if they are connived at in these activities they might 
cause terrible danger. A good deal has already been said 
about guilds and corporations in H. Dh. vol. II. pp. 66-69. Among 
inscriptions, the following may be studied ; the Nasik Ins. No. 15 
of the time of Abhira Isvarasena ( E. I. vol. Vni p. 88, where the 
srenis of potters, oil-pressers and water-drawers receive deposits), 
Junnar Buddhist cave Inscription ( A. S. W. I. vol. 4 p. 97, where 
a deposit of money with srenis of bamboo-workers and braziers is 
made), Gupta Inscription No. 16 p. 70 (an endowment was entrusted 
to the guild of oil-men, whose head was Jivanta), Gupta Inscript- 
ions, No. 18 p. 79 (silk weavers from Lata coming to Dasapura and 
building a Sun temple ), E. I. vol. 15 p. 263, E. L vol. 18 p. 326 
and p. 30, E. I. 16 p. 332, E. I. vol. 1. 155 ( of 933 samvat, inscrip- 
tion at Gopagiri, modern Gwalior, where the guilds of oil-millers 
and of gardeners are mentioned ), I. 184 ( Pehoa inscription, 
where a guild of 34 horse-dealers from different countries, some 
being brahmanas, agreed to impose upon themselves and their 
customers tithes to be distributed to certain temples ). Rhys 
Davids in ‘Buddhist India ’(pp. 90-96) gives a list of the 
18 guilds that probably existed in the times of the early Buddhist 
works ( though two or three of them are of doubtful existence ) 
and the number of which ( 18 ) is sometimes mentioned in the 
Jatakas ( as in Mugapakkhajataka No. 538, vol. VI p. 14 in 
Cowell’s tr. ). For further details about the working and 
organization of guilds, vide chap. I of Dr. R. C. Majmudar’s 
* Corporate life in ancient India and ‘ Indian Culture ’ vol. 6 (for 
1940 ) pp. 421-28 ( on the economic guilds of blacksmiths, barbers 
&b. in the Kusana period ). 

In numerous places rules are laid down about the qualifica- 
tions of the ordinary servants ( parivara, bhrtya or anujivin ) of 
kings, how they should conduct themselves, how servants should 
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find out whether the king is pleased or displeased with them. 
Vide Kautilya V. 4, Virataparva 4. 12-50 ( where the refrain of 
most verses is ‘ sa rajavasatim vaset ’ ), Matsyapurana 216 
( the whole of which is quoted in the Kajadharmakanda 
pp. 24-27 and in the Rajanitiprakasa pp. 189-192), Agni- 
purana 221, Visnudharmottara II. 25. 2-28, Kam. IV. 10-11, 
V. 1-4, 6, 9, 11-63 ( most of w'hich are quoted in the Rajanltirat- 
nakara pp. 51-58), Sukranltisara II. 54-68, 205-253. On the 
word ‘ aksudraparisad ’ occurring in Yaj. I. 310 ( where the Mit. 
has the reading ‘ ak^drosparusah ’ ) Visvarupa quotes a passage 
from Sankha ‘ a hamsa { swan i. e. a good king ) surrounded 
by vultures ( greedy servants ) is not desirable, but a vulture 
( i.e. a greedy king ) surrounded by hamsas ( servants of 6potles.s 
character ) may be preferred.’ The Rajanitiprakasa ( p. 185 ) 
quotes the same passage from Sankha-Likhita with an addition 
viz. ‘ faults arise from those who surround the king and such 
faults are enough to ruin ( the king ). Therefore the ( king ) 
should first ( before engaging his servants ) put down in writing 
whether servants are endowed with learning, character and good 
family.’ Sukra inculcates loyalty on servants in the following 
remarkable*®” words ‘one should not forsake a good master 
when he is in adversity. Should not one always and quickly 
desire the welfare of one’s protector whose salt ( lit. food ) one 
has eaten with honour even once ’ ( n. 246-247 ) ? This senti- 
ment pervaded most Hindu servants in ancient and medieval 
times, even under foreign rulers professing a different. religion. 
The Rajanitiprakasa p. 176 quotes a fine verse from the Garuda- 
purana as to matters to be principally considered in selecting 
servants, which are four, viz. education, character, family and 
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actions, just as gold is tested in four ways, viz. by weighing it or by 
rubbing it ( on a touchstone), by cutting it and by heating it.*^' 

Some responsibilities of the Government or king in ancient 
India towards the people will now be dealt with. From Kautilya 
( II. 29 and 11. 34 ) we find that the State made great efforts for 
the rearing of cattle, made stringent rules for their protection 
and for the provision of pastures. Manu VIII. 237, Yaj. U. 167, 
Matsya 227. 24 also make provision for pastures round villages, 
town.s and cities. Kautilya requires the superintendent of cattle 
to classify cattle as calves, steers, tameables, draught oxen, bulls 
to lie yoked, stud-bulls, bulls meant for carts, cattle meant for 
meat and buffaloes meant for carrying loads or for being yoked, 
pregnant cows, milch cattle &c. and to mark them and note in a 
register of beasts tl\e branded marks, natural marks, colour, the 
distance between the horns. He prescribes corporal punishments 
and fine for those who unauthorizedly kill or steal cattle or incite 
others to do so. He prescribes even the amount of fodder, oil- 
cakes., bran and salt on which different kinds of animals put to 
different kinds of work are to be fed. From the Mahabharata 
also we learn that even princes*®'** went to supervise and 
enumerate the herds of cattle belonging to the State. Vide 
Vanaparva 239. 4 and 240. 4-6. Even such a grammatical 
work as the Mahabhasya incidentally gives expression to the 
view that a country’s wealth consists in its food-crops and in 
abundance of cattle. 

We saw above (pp. 130-131 ) that spies were to be employed 
(acc. to Kaut. ) to test whether State officers took bribes. Yaj. 

( I. 336, 338, 339 ) prescribes that the king should protect his 
subjects from the harassment caused by kayasthas ( the account- 
ants and scribes), that he should ascertain the doings of the State 
officers through spies, honour those that are well-conducted and 
severely punish those who are badly behaved and should deprive 
those who take bribes of their wealth and banish them from the 
country. Vide also Manu VH 122-124 and Visnudharmottara 
for similar rules. The Pancatantra (I. 343) has the same verse as 
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Yaj. I. 336 ( except the last pada ). Medhatithi on Manu IX. 294 
remarks that the kingdom has no fear of ruin if kantakas 
( wicked people who are like thorns ) are removed and justice 
is properly administered and that kantakas are generally under 
the protection of the queen, the prince, the king’s favourites or 
the commander-in-chief. 

Great attention was paid to agriculture. In the Sabhaparva 
5. 77 the king is advised to have large tanks in different parts 
of the country full of water and to see that agriculture did not 
depend on the rains alone. Megasthenes ( Fragment I. p. 30 
of McCrindle’s work ) notes that the greater part of the soil of 
India was in his day under irrigation and consequently bore 
two crops in the year. Even from the Tai. S. V. 1. 7. 3 it 
appears that two crops were grown in the year ( tasmad dvih 
saihvatsarasya sasyam pacyate ). The Vaj. S. 18. 12 contains a 
list of twelve different kinds of crops such as rice, yara, wheat, 
ma^a, sesame, mudga, masura &c. and the Br. Up. VI. 3. 13 
enumerates ten kinds of grain { gramyani dhSnyani ). In the 
Hathigumpha Inscription of Kharavela king of Kalihga ( E. I, 
vol. 20 p. 71 ) it is stated that ( p. 79 ) a canal which had already 
been opened in the 103rd year of the Nanda kings ( i. e. in the 
4th century B. C. ) was extended by him in the 5th year of his 
reign. Rudradaman at great expense from his own treasury 
without any additional taxation or demand for free labour 
restored the famous Sudarsana lake near Junagad (E.I. vol. VIII, 
p. 36 ) that had been built by the Governors of Candragupta and 
Asoka and been breached by floods. Irrigation had been made 
use of from Vedic times. Rg. VH. 49. 2 refers to rivers and 
springs naturally flowing and to channels that were dug up. 
South Indian Inscriptions show how the Pallavas and kings of 
other dynasties built tanks which were named after the kings 
themselves or after some distinguished chief of the locality and 
that are in existence even now. Vide S. 1. 1. vol. n part III, 
p. 351, E. I. vol. IV p. 152 ( mention of tank called ‘ parame- 
swratataka’), S. L I. vol. I p. 150, E. I. vol. Vm p. 145 (for 
mention of rajatataka near which four nivartanas -were granted 
by CarudevI ). The great engineer Suyya under Avantivarman 
of Kashmir ( 833-858 ) successfully dammed the river Vitasta 
with the result that a kharl of rice which could formerly be 
purchased for 200 dinaras could be had after the great irrigation 
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work for 36 dinaras ( vide Rajatarahginl V. 84-117 ). Kautilya 
{ II. 24 ) refers to the various ways in which crops could be rais- 
ed with water and the revenue to be demanded in each case, e. g. 
those who watered crops with manual labour had to pay l/5th 
of the produce, those who carried water on their shoulders paid 
ith, those who watered their crops by means of water-lifts or 
water-wheels from natural springs paid one-third and those who 
raised water from rivers, lakes, tanks and wells paid ^th. He 
notes that sugarcane crops are a heavy responsibility, as they 
are liable to many evils and entail great expense. Sugarcane 
had been grown even in the times of the Atharvaveda ( I. 34. 5 ). 
The Sukranitisara ( IV. 4. 60 ) remarks that the king should see to 
it that there is plenty of water in his kingdom by digging wells, 
wells with steps, tanks, lakes &c. Megasthenes (fragment 
XXXIV p. 86 of McCrindle’s ‘ Ancient India ’ ) says that some 
superintend the rivers, measure the land as is done in Egypt 
and inspect the sluices by which water is let out from the main 
canals into their branches so that every one may have an equal 
share of it. Kaut. ( IV. 3 ) devotes a special chapter to the 
king’s duty to save the kingdom from national calamities, viz. 
fires, floods, diseases, famines, rats, wild elephants ( or beasts ), 
snakes and evil spirits. He gives practical hints for human 
and religious remedies and rites against these calamities. The 
measures against famine suggested by him are : the king may 
provide the people with seeds and food, start works for those 
who are distressed, distribute either his own collection of provis- 
ions or that of the rich or call for help from his allies, tax the 
rich and make them disgorge their wealth, migrate to other 
countries that have abundant harvests. National calamities are 
called ifi, which are six: excessive rainfall, drought, rats, 
locusts, parrots and too close presence of foreign kings®®*. The 
work of Kamandaka states that calamities are either 
divine or human and that the first are of five kinds. 
In another place he gives a longer list of calamities. 
There are several references in ancient and medieval works to 
severe famines. In the Chandogya Upanisad I. 10. 1-3 we 
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have the story of Usasti Cakrayana who took from another’s 
plate hilma^ that the other had been eating ( i. e. he took 
ucchistn food ), when the country of Kurus was overwhelmed 
with a shower of hail ( or by locusts ). The Balakanda ( chap. 9) 
refers to a famine in the country of Ahga under Romapada. 
The Nirukta H. 10 refers to a drought in the dim past for twelve 
years in the kingdom of Santanu. A Mauryan inscription from 
Mahasthana (ancient Pundranagara ) shows that Gandaka coins 
were distributed and also corn to famine-stricken people ( J. A. 
S. B. for 1932 p. 123 ). The Sohagpur Copperplate Inscription 
(of Mauryan times) contains an order of the mahamatras of 
SravastI that the dravyo, storehouses were to be spent only in 
case of drought. Vide Annals of B. O. R. Institute, vol. XI 
p. 32fr., E. I. vol. 22 p. 1 and J. A. S. B. vol. VII ( for 1941 ) part 2 
p. 203. The RajatarahginI records several times the occurrence 
of famines in Kashmir at different periods ( e. g vide II 17-54 
V. 270-278, VII. 1219 ff ). The Manimekhalai ( chap. 28 ) speaks 
of a famine for twelve years at KancI in South India. There 
was a terrible famine ( called the famine of Durgadevi ) for 
twelve years in the Deccan about 1396 A. D. ( vide Grant Duff’s 
‘ History of the Marathas ’ vol. I. p. 43 ). Vide E. I. vol. 15 p. 12 
for a reference to a severe famine in sake 1313 when paddy 
could not be had even at the rate of ten nalis a panam. 

It has been shown ( in H. Dh. vol. R. pp. 113, 369, 856-858 ) 
how it was the king’s duty to support learned brahmanas, to 
hold assemblies of poets and learned men, to make gifts of land 
to educational institutions and to promote learning in all ways 
Vrddha-Harlta VU. 229-230 says that only learned hrahmanas 
who are endowed with tapas are proper objects of the king’s 
bounty. Some emperors like Harsa went far beyond what was 
reasonable. 'The Chinese pilgrim tells us ( Beal’s ‘ Buddhist 
Records &c. ’ vol. I pp. 214, 233 ) that at the end of every 
five years Harsa held an assembly ( parimd ) at Prayaga and 
gave away all in charity. The Sukranitisara ( I. 368-369 ) holds 
that a king should be on the look-out for educated men, should 
appoint them to ofiBces suited to their education, should honour 
every year those who have attained eminence in learning and the 
arts and take measures for the advancement of learning and arts 
It has already been shown how this had been followed by ancient 
and medieval Indian kings to the letter. A comparison with the 
British Indian Government in the 18th century and the first 
decades of the 19th will be highly interesting. After the battle of 
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Plassey in 1757 the British East India Company got three such 
rich provinces as Bengal, Bihar and Orissa. During over 50 
years the only thing that was done by the ruling power for the 
encouragement of learning among Indians was that in 1780 
Warren Hastings started a Madrassa of Muslim religious learn- 
ing at Calcutta with a moulci and 40 stipendiaries and Lord 
Cornwallis founded a Sanskrit college at Benares in 1792. 
When the East India Company’s Charter was renewed in 
1813 the only provision that was made for education and 
encouragement of learning ( by George HI, 1813 chap. 155, 
clause 43 ) was ‘ that it shall and matj be lawful for the Governor- 
General-in-Council to direct that out of any surplus which may 
remain of the rents, revenues and profits arising from the said 
territorial acquisitions, after defraying the expenses of the 
military, civil and commercial establishments and paying the 
interest of the debt, a sum of not less than (me lakh of rupees in 
each year shall be set apart and applied to the revival and 
improvement of literature and the encouragement of the learned 
natives of India and for the introduction and promotion of a 
knowledge of the sciences among the inhabitants of the British 
territories in India ’. Detailed comment is not called for. More 
than 50 years after British rule began, when at least half of 
what is British India now had come into the hands of the British, 
and when the yearly income must have been many crores of 
rupees, the sum of a lakh of rupees was to be set apart for educa- 
tion of two kinds (Eastern and Western) in the whole of the then 
British India. Further this provision was not compulsory but 
only permissive, and was to be availed of only if some surplus 
was left after everything else had been provided for. 

As in western Jurisprudence, so in India the king was looked 
VL^on as parens patriiK, the protector or guardian of all minors. 
Gaut. X. 48-49 and Manu VUI. 27 prescribe that the king 
shall protect the property of a minor until he attains majority 
or until he returns from his teacher’s house. Medhatithi on 
Manu Vin. 27 says that the minor’s relatives like the uncles may 
contend that one of them is the guardian of the minor’s property 
but it is the king who is to see that the minor’s property is kept 
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safe. Baud. Dh. S. H. 2. 43, Vas. 16. 8-9, Visnu Dh. S. UI. 65, 
Sankha-Likhita contain a similar rule. Nar. (rnadana 35) declared 
that a person was a minor till the 16th year. Manu VIII. 28-29, 
Visnudharmasutra HI. 65 extend the same rule and say that the 
king must take care of barren women, women who have no 
sons, women whose families are extinct, wives and widows who 
are faithful to their husbands and of those who are afflicted 
with disease. Nar.*®* as quoted by Medhatithi says that if a 
woman has nobody in her husband’s or father’s family to protect 
her, then it is the king who is to protect her. Kaut. *°* ( IT. 1 ) 
makes it a duty of the elders of the village to take care of and 
increase the properties of minors and of temples. 

It was the special concern of the king to see that proper 
weights and measures were used. Kaut. ( 11. 19 ) as stated above 
(pp.145-146) provides for a special superintendent of weights and 
measures. Vas. ( 19. 13 ) and Manu VIII. 403 provide that all 
weights and measures must be duly marked ( or stamped ), that 
once in six months they must be re-examined and that the weights 
and measures for objects required by the class of householders 
must be guarded against falsifications. Yaj. II. 240 and 
Visnudharmasutra V. 122 prescribe as punishment the highest 
ammercement for those who fabricate false balances, edicts, 
measures and coins and also for those who use them in their 
transactions. The Nltivakyamrta ( p. 98 ) requires the king to 
be vigilant as regards merchandise, balances and measures, 
since there is none who excels traders in stealing people’s 
money before their very eyes. *'’* Vide Alberuni ( tr. by Sachau) 
vol. I chap. XV about weights and measures current in India 
in the 11th century. 

Another important responsibility of the king concerned 
thefts. Asvapati, king of Kekaya, boasted that in his kingdom 
there was no thief, no close-fisted person, no drinker of wine. 
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( Chan. Up. V. 11, 5 ). Ap. Dh. S. *°* (H. 10. 26. 6-8) lays down that 
the officers should protect a city against theft for one yojana 
round it and in the case of villages for one Icroia round them and 
that whatever is stolen within those limits must be returned to 
the owners by the officers. Gautama X. 46-47, Manu VTfT. 40, 
Yaj. IL 36, Visnudharmasutra IH 66-67, Santi 75. 10 prescribe 
that the king should recover from the thief stolen property and 
restore it to the owner ( without distinction of caste ), that if he 
cannot restore it he should compensate the sufferer from his own 
treasury, and that, if he retained the property recovered from a 
thief or did not make efforts to catch the thief and compensate 
the owner, the king incurred sin. Kaut. HI. 16 contains a similar 
rule. Visvarupa on Yaj. IL 38 quotes a prose passage^” of Bn 
with a similar import. The Visnudharmottara*'* (11.61.52) 
remarks that if a person is robbed by his own servants then he 
( the king ) may endeavour to recover it from the servants ( by 
threatening or beating them ), but need not restore it from his 
own treasury. Yaj II. 270-272, Nar. ( parisista 16-21 ) and 
Kat. give further directions, viz. the thief should be made 
to restore the property stolen or its price ; if the thief cannot be 
found the officers and wardens of the country pay the price of 
the stolen articles ; the property stolen in the village should be 
made good by the headman of the village, if the thief’s foot-steps 
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are not traced as going out of the village ; if the theft takes 
place in a pasture land or forest ( and the thief is not found ), 
the owner of it should be made to pay ; if however the theft is 
not committed in a forest but on the road then the officers 
appointed to arrest thieves should he made to pay ; the whole 
village may be made to pay the compensation when the theft is 
within the boundaries of a village hut outside the limit of the 
residential quarters, if the footsteps of the thief are not traced as 
going out of the village ; if the theft takes place beyond one 
krosa from a village then the surrounding five or ten villages 
may be made to pay the compensation. Yaj. U. 271 and Kat. 
mention an officer called ‘ cauroddharta ’ (‘or coroddharta ’ ). 
The ‘ cauroddharanika ’ ( thief-catcher ) is an officer mentioned in 
numerous inscriptions e. g. in the Palitana plates of Dharasena 
n of Valabhi in Gupta year 252 ( E. 1. vol. XI at p. 83 ), in the 
inscription of Narayanapala where we have both cauroddharanika 
and kottapala, modern Kotwal (I. A. vol. XV p. 304) and in the 
grant of Ballalasena quoted above ( p. 153, n. 191). Kautilya IV. 
13 also gives similar rules and mentions an officer called 
‘ corarajjuka ’ who has to make good the loss of merchandise by 
theft between two villages or lands that are not pasture lands. 

The first quality required in a king according to Yaj. L 309 
quoted above (p.44) is great energy andKaut. also (in VI. 1) ment- 
ions ‘great energy’ (mahotsaha) among the qualities called ‘abhi- 
gamika Works on dharmasastra and arthasastra emphasize 
the fact that a king must always be full of activity and must 
not be lethargic or fatalistic. In the Mahabharata the topic of 
human effort and daiva ( fate or destiny ) comes up for treatment 
in numerous places and is put in the mouth of several characters 
with different emphasis according to circumstances. In Adi 
1. 246-247, 89. 7-10, Sabha 46. 16, 47. 36, 58. 14, Vanaparva 179. 
27-28, Udyoga 8. 52, 40. 32, 159. 4, 186. 18, Asramavasika 10. 29 
the emphasis is on daiva as all powerful, it being said that 
human effort is useless as against daiva. A golden mean is 
advocated in Adi. 123. 21, Sabha 16. 12, Udyoga 79. 5-6, Santi 
56. 14-15, Sauptika 2. 3, in all of which it is said that worldly 
affairs require both piirumkdra ( effort ) and daiva. In certain 
other passages it is recommended that effort is superior to 
daiva and that one’s business is to make efforts and not to 
care for fate ; e. g. in Drona 152. 27, Santi 27. 32, 58. 13-16, 
153. 50, Anusasana 6. 1 ff, Sauptika 2. 12-13 and 23-24. A few of 
the striking passages indicative of the three lines of thought are 
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set out in the note below,*'* Energetic action, according to 
Santi. 58. 13-15, is declared by Brbaspati to be the root of 
rajadharma. Nectar was obtained and asuras were killed by 
the gods by means of energetic action and Indra secured his 
high position in heaven and here by energetic action. 
Br. makes the characteristic remark ‘ A man who is a 
hero of action leads those who are heroes in speech and 
the latter are seen to cater for the pleasures of the former and 
wait humbly ou him The Bhagavadgita in its final summing 
up of the philosophy of Activisiu without an eye to the fruit of it 
but from a sense of duty declares ( XVIU. 13-16 ) ‘ that in the 
Sahkhya philosophy five categories are mentioned as conducive 
to the accomplishment of all actions viz. the place, the agent, 
various kinds of instruments, diverse and separate activities and 
lastly ilcdm-, that whatever action a man commences either with 
his body, words or mind these five are its causes, whether the 
action be righteous ( nyayya ) or the opposite of it, and that this 
being the true state of things ( i. e. the fruit depending on the 
co-operation of five elements and not on one alone ) that man 
who regards himself alone as bringing about a result is a fool 
and has no correct perception.’ Kautilya also ( I. 19 last two 
verses ) says ‘ activity ( iitthami ) is the root of wealth and the 
opposite of it is the root of evil. In the absence of activity the 
loss of present and future acQuisitions is sure ; by activity a 
king can obtain his desired object and plenty of wealth . Yaj. 
( I. 349 and 351 ) states that success in undertakings depends 
upon both fate and human effort, yet fate is nothing but the 
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human effort of past lives manifesting its effect ( in this life ) 
and that as on a single wheel a chariot cannot progress, so fate 
cannot accomplish anything without human effort. Yaj. I. 350 
refers to other views viz. fate alone leads to success, human 
effort alone does so, that success results of itself ( without any 
cause ), while others say that it is Time that brings about all 
results. Manu VII. 205, Matsya 221. 1-12 ( all of which are 
quoted in the Rajanitiprakasa pp. 313-314) and Visnudharmottara 
II. 66 ( which has the same verses as in Mat.sya 221 ) inculcate 
the same doctrine as that of Yaj. 1. 349 and 351 and emphasize 
that one must always make efforts ( tasmat sadotthanavata hi 
bhavyam-Matsya 221. 12 ). The Matsyapurana 221. 2 empha- 
tically*'® states that effort is superior. Medhatithi on Manu 
lY. 137 quotes a subhasitn ‘ those devoid of effort are engaged 
in calculating the aspects of planets; there is nothing impossible 
of accomplishment for those who are determined and who are 
able to put forth spirited efforts.’ Kaut. (IX. 4 last two verses ), 
Kam. V. 11, Xin. 3-11 emphasize the importance of strenuous 
efforts. Sukranitisara (I 46-58) holds a long disquisition on effor*' 
and daiiv. It contains the following fine sentiments ( I. 48-49 ) ' 

‘ Men of intellect whose career is honourable regard human 
effort as the highest ( and not fate ), while impotent men not 
being able to make efforts have recourse to fate; but all is 
centred in both daiva and effort’. Vide Rajanitiprakasa 
pp. 312-315 and Nitimayukha pp. 52-53 for further remarks on 
daiva and effort. In one place the Mahabharata ( Udyoga 
127. 19 ) contains the bravest and loftiest advice ‘ man should 
always press forward ( make efforts ), should never bend ; striv- 
ing is manliness ; one may even break at a point which is not 
the joint, but should never bend’*'®. The Brhat-Parasara- 
smrti X pp. 282-283 contains a long discourse on daiva and 
purusakara. Vide Vayu 9. 60-61 and Mark, purana 2. 61-62 
and 23. 25-26 for similar passages on daiva and effort. 

An important doctrine of the writers on Arthasastra is more 
or less based on the necessity of utsuho, viz. the doctrine of three 
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suktis, i. e. of utsaha, prahha { or prubhara ) and mantra. These 
three occur in the Mahabharata ( Asramavasika 7.6). The 
S. V. p. 46 quotes a sutra of Gautama ( not found in the printed 
Dh. S. ) ‘ the three saktis, viz. prabhu, mantra and utsaha are 
based on that ( kosa ) ’.2'*" In VI. 3 Kautilya defines mantra-sukti 
as the power of the knowledge ( of statecraft ), prahhiiiakti as the 
power of treasury and army and utmtuisakti as the force of the 
king’s bravery.®''^ Kautilya (IX. 1) holds a discussion about 
the relative superiority of these three and gives it as his opinion 
( as against that of the acaryas ) that prabhusakti is superior to 
utsahasakti and that mantrasakti is superior to prabhusakti. 
Kam. XV. 32 defines *'*’ the three thus : ‘ the employment of the 
proper line of policy out of the six ii}Mijas ( sandhi, vigraha &c. ) 
is called mantrasakti ; a full treasury and army constitute 
prabhusakti and activity of the strong is called utsahasakti ; 
the king possessed of all these three becomes the conqueror. ’ 
The Nltivakyamrta ( sadgunyasamuddesa ) p. 322 defines them 
in the same way.®'^ According to the Dasakumaracarita VIIl 
the goal ( or purpose) of a king is determined by mantra (consul- 
tation with ministers about policy ), commencement of actions 
( for securing the goal ) is due to prabhava and the successful 
termination of undertakings is brought about by energy. The 
Parasuraniapratapa (folio 15a) quotes a verse which defines 
‘ prabhusakti ’ differently viz. as the power to command. Vide 
also Agnipurana 241. 1, Manasollasa II. 8-10 pp. 91-94. 
Kam. ( XIH. 41-58 ) brings together the numerous activities of 
the king. 

A king endowed with valour has to employ several means 
( upayas ) to extend his dominions and to keep his hold on 
his own people. According to the Ramayana V. 41. 2-3, 
Manu VII. 109, Yaj. I. 346, Sukra IV. 1. 27 and others the 
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upayas are four viz. sama ( conciliation ), dana ( giving gifts 
or presents), bheda (causing dissensions) and danda (punishment 
or depriving of property or causing bodily harm).**' In the 
Hathigumpha Inscription, the king Kharavela (latter half of 2nd 
century B, C. ) states that in the 10th year of his reign he sent, 
following the policy of danda, sandhi and sama, an expedition 
against Bharatvarsa, conquered that land and obtained jewels 
and precious things ( E. L vol. XX pp. 79, 88 ). This shows that 
the theory of the upayas must have been evolved several 
centuries before the Christian era. Some others such as Kam. 
XVJI. 3, Matsya 222, 2, Agnipurana 226. 5-6, Barhaspatyasutra 
V. 1-3, Visnudharmottara II. 146-149 add three more to the 
above four. Sabha 5. 21 mentions the number seven and 
Vanaparva 150. 42 mentions sama, dana, bheda, danda and upeksa. 
About the additional three there is some difference of opinion, 
most holding that the three are niaya, /ippksu and indrnjala 
(Kam., Agnipurana ), while the Barhaspatyasutra ( V. 263 ) says 
they are maya, upeksa and vadha and others say they that are 
maya,. aksa (dice) and indrajala ( SarasvatJvilasa p. 42). 
Maya means ‘ deceitful trick The Visnudharmottara U. 148 
gives illustrations, such as tying a firebrand to the tail of a 
bird that often perches on the enemy’s camp to produce the 
delusion that a meteor ( an evil omen ) fell down from the sky. 
Kam. XYn. 54 cites the example of Bhima’s meeting Kicaka 
dressed as Draupadl. Kam. ( XVII. 51-53 ) gives other examples 
of maya, Uj>eksa consists in not preventing a person from 
doing what is unjust or being addicted to some vice or engaging 
in a fight and is illustrated by king Virata’s connivance at the 
death of Kicaka ( Kam. XVII. 55-57 ). Indrajala means ‘ creat- 
ing an illusion by means of incantations and other tricks ’ e. g. 
creating the illusion before the eyes of the enemy that a 
vast army is coming to attack them or showing that angels 
are descending to fight against them or making a shower 
of blood fall in the enemy’s camp etc. ( Kam. XVII. 58-59, 
Visnudharmottara II. 149 ). About the four well-known ujidyas, 
Manu ( Vn. 108-109 ) says that for the prosperity of one’s 
kingdom sama and danda ( punishment ) are preferred, but if 
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the king’s antagonists do not yield to him by the employment of 
the first three then he may bring them round by danda ( i. e. 
fighting and harassing them ) and that ( VU. 198, 200 ) danda is 
to be employed as the last resort, since victory is not certain. 
In the Santiparva 69. 23 the view of Brhaspati is quoted®** that 
fighting should always be avoided (as far as possible) and that for 
securing one’s purpose three upayas ( other than fighting ) are 
to be resorted to. Brhat-Parasara X p. 280 also says that a wise 
man should not resort to fighting and that danda is to be resorted 
to only when there is no other course left. In Udyoga 132. 29-30 
{ cr. ed. chap. 130 ) Kuntt sends a message through Krena to her 
son : ‘ begging is forbidden to you nor is agriculture appropriate 
for you ; you are a ksatriya living by the power of his arms and 
a protector against injury (ksatat trata). Recover your ancestral 
share by sama, dana, bheda, danda and naya ’. In Udyoga 150 
( cr. ed. 148 ) Krsna informs Yudhisthira how he first employed 
sama, then bheda, then dana ( viz. giving up the whole kingdom 
for five villages) and how only danda is the proper recourse in the 
case of the wicked Kauravas. Hopkins, as very often, being 
obsessed with his ideas of three strata in the Mahabharata says 
that three means appear to be the oldest form and four means 
a later idea. There is hardly any warrant for this opinion as 
for many others in the same strain ( J. A. 0. S. vol. XI TT pp. 
182-183 n ). The Visnudharmottara II. 146 speaks of the four 
upayas and states that danda as regards a foreign state is open 
( prakasa ) i. e. burning and not-open ( aprakasa i. e. by poison 
or secret death ). The Mit. on Yaj. I. 346 and Kani. XVIII. 1 say 
the same thing. The Visnudharmasutra III. 38 prescribes that the 
four upayas are to be employed at the proper time and according 
to the attitudes of the hostile king, friendly king, the madhywna 
and kings The Mit. on Yaj. I. 346 expressly states 

that the four upayas are to be employed not only in the affairs 
between kings but also in the lives of all ordinary people and 
cites a verse wherein a father or teacher addresses a son or pupil 
making use of all four means Kam. XVII, Mansollasa II. 
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l7-;i0 verses 972 ff (pp. 117-132 ), Nitivakyamrtd pp. 332-336 
treat at length of these four upayas. A few points only are 
noted here. Sama is of five kinds viz. recounting the good turns 
done by each to the other ; praising the qualities and actions of 
the persons to be won over ; declaring the relationship of each 
uther ; representing the good that will result in future ; declaring 
‘ I am yours and I am at your service ’ ( Kam, XV'n. 4-5 ). Dana 
consists in returning what is deposited with one by another, 
consenting to the taking away by another of one’s things, mak- 
ing a gift of something new, giving what the other chooses to ask 
for, sending at fixed times what has to be given, liiiedu ( sowing 
dissensions ) consists in giving heavy bribes or presents to minis- 
ters or feudatories, the crown prince and high officers of the enemy 
that are dissatisfied for various reasons, creating distrust between 
the king and his ministers, the rich men and the handsome 
men in the kingdom by the threat of the loss of life, honour, 
position, and wealth, by the fear of imprisomnent, by the fear that 
the king may carry away the beautiful wdfe of a subject or by 
suggesting that a handsome young man has his eye on the 
king’s harem, and sirggesting to a king that a kinsman desires 
to secure the kingdom to himself and thereby inducing the king 
to put out his eyes or cut off his limbs. This is effected by secret 
spies or persons who are in the pay of both kings ( iMuiyavetarui, 
acc. to Manasollasa p. 119 v. 995 Vide Kaut, XI. 1, Matsya 
chap. 223 and Sukra TV. 1. 25-54 for bheda, Kaut. XI. 1 explains at 
length how an aspiring conqueror is to sow dissensions between 
corporations and the leaders of corporations, between chiefs and 
other people. One or two passages may be quoted by way 
of sample : " Spies gaining access to these corporations ( of 

warriors and others ) and finding out jealousy, hatred and other 
causes of quarrel among them should sow seeds of a well-plan- 
ned dissension among them, and tell one of them ‘'this man 
decries you Spies may give publicity to the consideration of 
priority .shown to inferior persons in social intercourse in the 
face of the established custom of recognising the status of 
other persons by birth, bravery, and social position. In all 
these disputes the conqueror should help the inferior party with 
men and money and set them against the superior party. A 
woman who has disappointed her lover and has been for- 
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given may approach and say to a chief ‘ this chief is troubling 
me when my mind is set on you ; when he is alive I cannot 
stay here ’ and thus induce the former to slay the latter. ” The 
Matsyapurana 223. 4 states that united people are more than a 
match even for Indra unless hheda is employed, that dissensions 
are of two kinds, internal and external, of which the former is 
more serious. External dissension means the quarrel with a 
chief, but internal dissension means dissension between a king 
and his queen or heir apparent or ministers. One should try to 
prevent dissension with one's own relatives. Santi 69. 23 also 
advises the conquest of territory by fomenting dissensions. There- 
fore the expedient of 'itinde et i in pent' has a respectable antiquity. 
Danda in the case of a king's country consists in sentencing 
to death or corporal punishment or fine and in the case of the 
enemy in fighting, destroying or devastating his country by seiz- 
ing his crops and grain, cattle, wealth, forts and in imprison- 
ing and injuring his people, burning his villages and forests. 

There were certain privileges that the king enjoyed. His 
rights to treasure trove have already been referred to ( H. Dh. 
vol. II, p. 146 ). Kaut. ( IV. 1 ) gives the following rules. The 
person giving information about the discovery of a mine, jewels 
or treasure trove gets one-sixth, but if the informer be a servant 
of the king he gets A ; treasure trove beyond lOOOOO panas went 
to the king wholly ( the finder being entitled to a |th share only 
up to 100000 panas of the whole ) : a subject who can prove that 
the treasure trove belonged to his ancestors would get the whole 
of it; if he takes it without establishing his ancestral ownership 
he is to be fined 500 panas and 1000 panas if he appropriated it 
secretly. The king also took by escheat the property of a person 
dying without leaving any heir except in the case of br^manas 
( vide H. Dh. II, p. 146 where some authorities are cited ). This 
subject will be dealt with at greater length under the next sect- 
ion on ‘ law and justice ’. The king was also entitled to all 
property that was lost or given up by the true owner. Vide 
Gaut.22‘ X. 36-38, Vas. 16. 19, Manu VEI. 30-33, Yaj. U. 33, 

1 73-174, Sahkha-Likhita. Gaut. and Baud. Dh. S. ( 1. 10. 17 ) say 
that the king should preserve for one year articles found after 
proclaiming the finding by beat of drum, while Manu says that 
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the period is three years. The Mit, on Yaj. U. 33 reconciles these 
texts by saying that if the true owner comes to the king and 
establishes his ownership he gets back the entire article without 
paying anything for safe custody, if the owner comes in the 2nd 
year he pays of the price for custody, if in the third year he 
pays 10 and h if he comes after three year.«. The finder gets 1 
out of the share taken by the king. If the owner does not come 
at all the finder gets i and the king the rest. The king may 
dispo,se of the article if none claims it within that period, but 
if the owner comes after three years and the article has been 
disposed off, the king should return the equivalent of the portion 
taken by him. Yaj. 11. 174 specifies other scales of charges for 
the custody of unclaimed animals such as four panas for a horse 
&c. Another special privilege of the king v as that he could not 
be cited as a witness in a judicial proceeding between private 
parties. Vide Kaut, III. 11 (p. 175), Mann VIII, 65, Visnudharma- 
sutra 8, 2. 

Constitutionally there was no one v\ho could directly bring 
to book the king guilty of injustice. But the Dharmasastra 
writers insisted that dhanm was the king of kings ( Br, Up. I. 
4. 14 quoted above p. 97 n. 125 ), that Varuiia was the chastiser of 
kings (Manu IX. 245); therefore they appealed to the higher nature 
and conscience of the king and prescribed that if a king levied 
an unjust fine, he should offer thirty times of that amount to 
Varuna, throw the amount in water or distribute it among 
brahmanas ( Yaj. II. 307) and that where an ordinary man would 
incur a fine of one karsapapa for a w^rong, the king certainly 
deserves to be fined a thousand karsapanas ( Manu VIII. 336 ). 
The remarks of Medhatithi on that verse quoted below' are very 
interesting, when he insists on the principle that fines for the 
same wrong should vary wdth the capacity to pay227. Even 
Kautilya ( IV. 13 last two verses ) falls in line with Manu IX. 
245 and Yaj. II. 307. But the.se prescriptions of Manu, Yaj. and 
Kaut. were counsels of perfection and must have been futile. 
No king would ordinarily fine himself. Therefore some medieval 
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digests like the Vivadaratnakara and the Dandaviveka ( p. 55 ) 
interpret these texts as meaning that the word ‘ rajan ’ 
applies here only to subordinate chiefs and not to a king who is 
independent. 

The flourishing state of a kingdom well governed by a 
good, well-equipped and active king is very graphically describ- 
ed in the Ramayana ( II. 100. 43-46 ) ‘ I hope your country is full 
of hundreds of raityas (platforms for sacred trees) and of people 
who are well-placed ; is rendered charming by temples, prapUs 
( sheds where water is distributed to travellers gratis ) and tanks; 
in which men and women are joyful ; which is set off to advan- 
tage by merry gatherings and festivals; the whole extent of 
which is well cultivated ; which is full of cattle and free from 
injury ( to beings ) ; which does not depend upon rains alone 
( for its crops ) ; which is beautiful, free from beasts of prey and 
all kinds of dangers; which is endowed with mines; which is free 
from wicked men and enjoys prosperity and happiness’. The 
Adiparva chap. 109 (cr. ed. chap. 102) also contains a fine 
description of a well-governed and prosperous country. The 
country was to be full of public wells, gardens and meeting- 
halls ( sabha ). The Visnu-dharmottara I. 13. 2-12 contains an 
ideal description of ancient Ayodhya. ‘ It was endowed with 
hundreds of parks ; it celebrated festivals and held gatherings 
of people ; its population was free from disease and had valiant 
men ; it always resounded with the music of lutes, flutes and 
tabors; it had fair complexioned, charming hetarai clever in 
brilliant conversation ; its population was always gay ; it re- 
sounded with the recitation of the Veda and was endowed with 
companies of brahmanas ; its market rows were full of men 
that had applied scents to their bodies ; there was not a man 
there who was wretched, dirty or emaciated; it stretched for 
three yojanas on the bank of the Sarayu and was ten yojanas 
in the middle. ’ 
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CHAPTER VI 


DURGA ( FORT OR CAPITAL) 

Manu IX. 294 places the capital ( pura ) even before rastra. 
Medhatithi ( on IX. 295 ) and Kulluka explain that the loss of 
the capital is a more serious danger than even the loss of some 
territory, because if the capital, which possesses all the stocks 
of food, in which are centred the principal elements and the 
army, is saved, then it is possible to retrieve even lost territory and 
to protect the country. It is as it were the pivot of the whole 
machinery of government. Other writers ( and even Manu in 
VIL 69-70 ) place the capital or fort after the rastra. It is 
probably due to the geographical situation in North India and 
the nature of the fighting in ancient times that made the capi- 
tal and forts of great importance in the several elements of the 
State. The capital mirrored the prosperity of the country and if 
properly walled also provided security. Yaj. I. 321 says that 
forts are meant for the safety of the king, the people and the 
treasury {jamkosUtrmguptaye). The reason for the construction 
of forts is well put by Manu VIL 74 viz. that a single archer 
under the shelter of the fort-wall can fight a hundred of the 
enemy and a hundred can fight ten thousand. The Pancatantra 
(L 229 and II. 14 ) has a similar verse. Brhaspati quoted 
by the Rajanitiprakasa^*® p. 202 states that the king should con- 
struct a fort with walls and a gate for the protection of himself, 
his wives, the people and the ( wealth ) collected by him. Kaut. 
( n. 3 and 4 ) deals at length with the construction of durgas 
and the laying out of the capital in one of them. He says that 
in the four quarters of the boundaries of the kingdom forts 
should be built for offering resistance ( to the enemy ) on ground 
naturally fitted for the purpose. He speaks of four kinds of 
forts viz. ‘ audaka ’ ( water-protected, which is on an island 
surrounded by water or on a plain surrounded by low ground ), 
parvaia ( mountain one, such as a rocky hill or a cave ), 
dhanvam (desert fort, on a waterless tract full of thickets or 
waste land), a forest fort full of wagtails and water and 
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thickets of reed. He says that the first two are suited for the 
protection of jKjpulous places and the last two for the protection 
of foresters, 8. 108 -refers to four kinds of durgas. 

Manu Vn. 70, Santi 56. 35 and 86. 4-5, Visnudharmasutra 
HI. 6, Matsya 217. 6-7, Agnipurana 222. 4-5, Visnudhar- 
mottara 11. 26. 6-9, m. 323. 16-21, Sukra IV. 6 speak of 
six kinds of forts viz. dhanvadurga ( which is waterless five 
yojanas round a raised plain ), mahidurga ( a land fort, which 
is surrounded by a wall built of stones or burnt bricks, that is 
at least twelve feet high and twice as high as it is broad), 
jaladurga ( water fort, surrounded on all sides by deep water ), 
varksa durga (fort that is surrounded for one yojana on all 
sides with thorny and tall trees and thorny creepers and 
bushes ), nrdurga ( fort that is guarded by a numerous army of 
four sections on all sides ), giridurga ( mountain fortress, 
difficult to climb and with only one narrow access ). Manu 
vn. 71 says that the mountain fortress is the best of all, while 
^anti 56. 35 states that nrdurga is the most difficult to conquer- 
The Manasollasa ( 11. 5 p. 78 ) speaks of nine kinds of durgas 
( adding those built with stones, bricks and mud ). The 
ParasurSma- pratapa enumerates eight kinds of durgas ( Rsja- 
vallabhakanda, folio 1 ) and states that the wall of a fort may 
be of stones or of baked bricks or of mud. Manu VII, 75- 
Sabha 5. 36 ( =Ayodhya 100, 53), Matsya 217. 8, Kam. IV. 60, 
Manasollasa IH. 5 ( verses 550-555), Sukra IV. 6. 12-13, Visnu’ 
dharmottara II. 26. 20-88 prescribe that forts should possess 
plenty of arms, grain, drugs and other materials, wealth, horses, 
elephants, beasts of burden, brabmanas, artisans, machines 
( called Sataghnis acc. to Matsya, that kill a hundred ), water 
and fodder. The Nitivakyamrta ( durga-samuddesa p. 199) says 
that there must be means of leaving it secretly, otherwise it 
will be a prison and that no one should be allowed to enter it 
or leave it without a pass or without being searched. Kaut. 
(H. 3 ) gives detailed instructions for the construction of fort 
walls, towers, ditches, pillars, lotus ponds and buildings inside 
the fort, which are all passed over for want of space. Vide 
the Rajadharmakanda pp. 28-36 and the Rajadharmakaustubha 
pp. 115-117 for numerous quotations from the Dhanurveda of 
Usanas, the Mahabharata, the Matsya, the Visnudharmottara 
and other works on durga. 

In the Rgveda we have frequent mention of cities. In 
I, 63. 7 Indra is said to have shattered seven cities for Purukutsa 
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and in II. 20. 8 it is narrated that Indra killed the dagyns and 
destroyed their cities of aym ( coppei-, liutvi davjun punt ayasir 
ni tarlt ). This shows that walled cities were known even 
at that distant date. There is difference of opinion as to 
whether the walls were of mud and wood or of stones and 
bricks. Vide Hopkins in J. A. O. S. XHI. pp. 174-176. 
Hie Tai. S. VL 2. 3. 1 speaks of the three cities of asuras 
constructed wdth ayas, silver and gold { hurmi ). In the ayni- 
cayana as described in the Sat. Br. thousands of baked bricks 
were required. The excavations at Mohenjo-daro show that 
walls were built of burnt bricks ( Marshall, vol. I. pp. 15-26 ). 
There is no reason to assume that houses, palaces and city walls 
could not have been built of bricks, simply because no purely 
Hindu ruins anterior to Alexander have yet been discovered or 
because Megasthenes describes that Pataliputra had a wall of 
wooden palisades. One must demur to the remarks of Hopkins 
on pp. 174-175 of J. A. 0. S. vol. XIII. Walls ( prakara ), toranas 
( arched gates ) and upper stories ( attalakas ), moats are very 
often spoken of in connection with capitals in both epics. The 
gates were sometimes called after cities e. g. in Vanaparva I. 9-10 
the Pandavas are said to have gone out of Hastinapura from 
the gate called Vardhamanapura.229 Vide also Asramavasi- 
parva 16. 3. The Mahabharata states that palaces had dancing 
halls ( nartanagara ) attached to them ( Virata-parva 22. 16 
and 25—26 ). Santi 69. 60 states that the capital was rendered 
gay by natas ( players ) and dancers and Santi 86 ( 4-15 ) 
describes how cities were to be founded in durgas, how they 
were to be full of music, festivals and merry gatherings {sanmjot- 
fsuLxi ) and what stores they should contain. In the Ramayana 
( V. 2. 50-53 ) Lanka is described as having palaces of seven or 
eight stories and mosaic pavements. The Brhatsamhita (chap. 53) 
contains in 125 verses very accurate directions and measure- 
ments about palaces, houses &c. ( i. e. on vastusastra ). It states 
that the best kind of royal palace was to be 108 cubits broad, 
that palaces of 100, 92, 84, 76 cubits may be built, that the 
length in each case was to be one-fourth as much more as the 
breadth. It speaks of the dimensions of mansions for the 
commander-in-chief, ministers, the queen, crown prince, purohita, 
physician &c. In v. 23 it states that the walls may be of baked 
bricks or of wood. 
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The king was to have his capital inside a fort or in- 
dependent of it. Mann VII. 70, 76, Asramavasi 5. 16-17, 
Santi 86. 6-10, Kam. IV. 57, Matsya ‘217. 9ff, Sukra I. 313-217 
describe where and how a capital was to be built. Kautilya 
( in IL 4 ) describes at great length how the capital was to be 
laid out viz. the extent should be demarcated by three royal 
roads from west to east and three from south to north, the 
capital should have twelve gates, provided with concealed land 
and water exits : the chariot roads, the royal roads and roads 
leading to drona-mukha, sthaniya, the rastra and pastures 
should be four dandas ( 16 cubits ) in width. He then prescribes 
the width of roads for various other purposes. Occupying 
one-ninth of the whole area of the capital, but to the north 
from the centre of the capital and in the midst of people 
of all castes the king’s own palace should be built facing the 
east or north. To the north-east of the palace should be the 
residences of the king’s teacher ( acarya ), purohita, ministers 
and the sacrificial place and water reservoir. He then assigns 
appropriate places round about the palace for the ofiSces of 
the several superintendents, to merchants, principal artisans, 
brahmanas, ksatriyas, vaisyas, prostitutes, wool workers, 
sudras &c. In the centre of the capital were to be constructed 
apartments for the images of Aparajita, Apratihata, Jayanta 
and Vaijayanta and the temples of Siva, Kubera, the Asvins> 
Laksmi and Madira ( IXrrga ? ). The principal gates named after 
Brahma, Yama, Indra and Kartikeya were to be constructed. 
At a distance of 100 bows (400 cubits) beyond the ditch, platforms 
for holy trees, groves and embankments should be built. The 
cemetery should be to the east or north but to the south for 
the higher varnas. Heretics and candalas should have a place 
of residence beyond the cemetery. For each group of ten 
families there must be a well ; oil, grain, sugar, salt, medicines, 
dried vegetables, fire-wood, arms, and other essential 
commodities should be stored in such large quantities that they 
might last for several years in case of a siege or invasion. The 
Matsyapurana ( 217. 9-87 ) differs from th e above description in 
many ways. It prescribes four wide roads, at the ends of which 
a temple, the royal palace, the court of justice and the principal 
gate are to be respectively constructed. Almost the whole of 
the description in the Matsya is quoted by the Rajanitiprakaiia 
( pp. 208-213 ) and also in the Rajadharmakanda pp. 28-36- 
The former also quotes ( pp. 214-219 ) a long passage from 
the Devipurana with regard to the constraction of a nayara, 
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a pum, a hatta ( market ), a p)tn, a pattana*^" and the temples 
nf several deities that are to be built in each, the rites 
to be observed in measuring out the ground for each and 
accurately finding out nf the east and other directions. Papini 
{ VII. 3. 14 pracara gramanagaranam ) distinguishes between 
grama and nagara, while Patanjali thereon ( vol. in. p. 321 ) 
explains that grama, ghosa, nagara, and saihvaha are the 
appellations of different groups or settlements of people. The 
Vayupurana ( 94. 40 ) separately mentions cities ( purapi ) 
ghosas (hamlets of cowherds), villages and pattanas. Vide 
Sukranitisara I. 213-258 for provisions about the laying out of 
the capital, the palace, the court of justice, other state offices 
and public buildings, ditches &c. and Yuktikalpataru pp. 22 ff, 
Vayu 8. 108 ff, Matsya 130. Sukra ( 1. 260-267 ) describes 
how four royal roads should start from the palace in four direc- 
tions, how the best, middling and inferior royal roads should 
be 30, 20 and 15 cubits in breadth; he defines jxidya (a foot-path), 
cithi ( a lane ) and 7narffn as respectively equal to 3, 5 and 10 
cubits in breadth, that in the capital there should he no narrow 
street like a padya or vlthi, that even in villages the public road 
should be at least 10 cubits in width, that all roads should slope 
down from their middle and that all houses should face the royal 
road. For a description of Ayodhya vide Raraayapa IL 100. 
40-42, which says that it was full of valiant men, had strong 
gates, was full of elephants, horses, and chariots, was inhabited 
by energetic people of all castes that were devoted to their duties, 
that had mansions of various sizes, that it was prosperous and had 
many physicians. From the Ramayapa (VI. 112. 42 siklarathyan- 
tarapana ) and the Mahabharata ( Adi. 221. 36 ) it appears that the 
roads of the capital were watered. In the Harsacarita ( m ) Bapa 
gives a graphic description of Sthapvisvara ( modern Thanesar ). 
For the local administration of the capital, vide the duties of the 
nagaraka described above (p. 149) from Kautilya (II. 36)- 
From the Paharpur plates ( dated Gupta sarhvat 159 i. e. 478-9 
A- D. ) it appears that a nagara-sresthin (the chief of the bankers 
and traders of the capital ) was nominated ( probably by the 
king ). Vide E. I. vol. 20 p. 59 at p. 61. There was probably a 
board of the elders of the city ( pauramukhyas or pauravrddhas 
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as in Kautilya ) appointed to help the Governor of the capital 
(imgaraka ) in administration. In the Damodarpur copi)er plates 
also a nagarasresthin is mentioned along with others who were 
approached for consenting to a purchase of land ( E. I. vol. XV 
at pp. 130, 133, dated Gupta samvat 139 ). Megasthenes ( in 
McCrindle’s ‘ Ancient India ’, Fragment XXXIV p. 187) describes 
the city of Palibothra ( Pataliputra ) and its administration. He 
says that six committees of five each looked to the affairs of the 
city and were respectively in charge of ( 1 ) industrial arts, ( 3 ) 
entertainment and care of foreigners, ( 3 ) inquiries about births 
and deaths, ( 4 ) trade and commerce, weights and measures, 
( 5 ) manufactured articles, ( 6 ) collection of the 10th of the 
prices of articles sold Fragments XXV-XXVI ( pp. 65-67 ) 
inform us that Palibothra was 80 stadia in length and 15 in 
width, that in shape it was a parallelogram, that it was surround- 
ed by a wooden wall with holes for discharging arrows and a 
ditch in front. Arrian states (pp. 309-210 of McCrindle’s 
* Ancient India ’ ) that Palibothra had 570 towers and 64 gates. 
Patanjali in his Mahabhasya frequently brings in Pataliputra 
( e. g. in vol. I p. 380 he states that Pataliputra is alongside of 
the river Sona, on Pan. 11. 1. 16 ), in vol. H p. 311 ( vartika 4 on 
Pan. IV. 3. 66 ) he refers to its walls and to its palaces, in vol, 
n. p. 321 ( on Pan. IV. 3. 134 ). In Fa-Hien’s time (399-414 A. D.) 
the royal palace and halls in the midst of the city built of stone 
still existed and were so grand that they were then believed to 
have been the work of spirits ( vide Legge p. 77 ). Vide Ehys 
Davids’ ‘ Buddhist India ’ pp. 34-41 for the ancient Indian 
capitals in the 7th century B. C. 

In the Bhagavatapurana ( IV. 18. 30-33 ) it is narrated that 
Prthu, son of Vena, first levelled the earth, established human 
habitations in villages, towns, capitals, forts &c., and that before 
Prthu people resided where they liked and there were no such 
groups as villages or towns. Bhrgu quoted by Sridhara accord- 
ing to Rajaniti-kaustubha defines grama as the habitation of 
brahmanas, their hired labourers and sudras, that kharvata is 
on the bank of a river and of a mixed character, one side being 
a village and the other a town. Saunaka quoted by the 
Rajaniti-kaustubha ( pp. 103-4 ) defines kheta as a place where 
brahmanas, ksatriyas and vaisyas reside, that a place where all 
castes reside is called a town, that brahmana householders 
should be established on soil that is whitish and has sweet odour, 
ksatriyas should be established in towns where the soil is reddish 
and wafts a sweet odour and vaisyas on yellowish soil. 



CHAPTER VII 


KOSA (TREASURY OR FINANCE) 

Kaut. ( II. 1 ) states that a king whose treasury is depleted 
preys upon the citizens and the rural population and 
( II. 8 ) very rightly remarks that all undertakings depend 
upon kosa (financial position of the king), therefore the 
king must pay the first attention to kosa. Gautama ( as 
cited by S. V. p. 46 ) holds that kosa is the basis or support of 
the other six elements of the State. The Santiparva 119. 16 
calls upon the king to guard his finances with great effort, 
since kings depend upon kosa, which tends to the prosperity 
( of the kingdom ). Earn. XIII. 33 states that it is on the lips 
of all that the king is dependent on kosa. Santi 133 contains 
a eulogy of kosa. The Visnudharmottara II. 61. 17 says that 
kosa is the root of the tree of State. The two great pillars of 
the Indian States in ancient India were the revenue and the 
army. Mann VII. 65 says that kosa and the government of the 
realm depend on the king i. e. they should be the personal 
concern of the king. Yaj. (I. 327-328) recommends that the 
king should personally look into the income and expenditure 
every day and keep in his treasury buildings whatever is 
brought by those who are appointed to bring gold and wealth. 
Kam. V. 77 and Sukra L 276-278 say the same. The Rajataraii- 
ginl (VII. 507-508) tells us that king Kalasa of Kashmir 
( 1063-1089 A. D. ) kept accounts like a merchant, closely 
watched income and expenditure and had a clerk by his side 
with chalk and bhurja ( birch leaf ) to write upon. The principal 
means of filling the treasury is taxation. It is therefore neces- 
sary to consider fu'st the principles of taxation as evolved by 
our writers. The first principle was that the king could not 
levy, according to the smrtis, taxes at his pleasure or sweet 
w'ill, that the rates of taxes which the king was entitled to levy 
were fixed by the smrtis and varied only according to the 
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commodity and also according as the times were normal or 
there was danger of invasion or some other calamity impending. 
For example, Gant. X. 24, Mann VII. 130, Visnu Dh. S. in. 22-23 
declare that the king may ordinarily take a sixth part of the 
grain-crops or produce of the soil, but Kaut. ( V. 2 ), Manu 
( X. 118 ), Santi 87, Sukra IV. 2. 9-10 permit the king to take 
even one-third or one-fourth part of the crops in times of dis- 
tress ( aixid ). It has however to be noted that Kautilya requires 
the king to beg ( yaceta ) of the people for this heavy taxation, 
he employs the word pranayn { request ) for such demands, such 
taxation was not to be levied from inferior lands, and he 
expressly says that such a demand for excessive taxation is to 
be made only once and not twice in the same distress. Santi 
( 87. 26-33 ) contains a specimen of a long address to be given 
to the people w^hen a king demands higher taxation in danger 
( such as ‘ if the enemy invades you, you will lose all including 
even your wives, the enemy will not restore to you what he 
robs you of ’ &c. ). The word ‘ pranaya ’ occurs in this sense 
in the Junagadh Inscription of Rudradaman ( E. I. vol. VUI. 
p. 36 11. 15-16 ). Another principle laid down in somewhat 
poetical and picturesque language is that taxation should be 
felt by those taxed as light and not heavy or excessive. The 
Udyogaparva^^* ( 34. 17-18 ) states ‘ just as a bee draws honey 
but at the same time leaves the flowers uninjured, so the king 
should take wealth from men without harming them. One 
( a bee ) may search each flower ( for honey ) but should not 
cut the very root just like a garland-maker, but not like a coal- 
maker ’. Manu ( Vn. 129 and 140 ) laconically puts the matter 
thus ‘ just as the leech, the calf and the bee take their 
sustenance little by little, so must the king draw from 
his kingdom annual taxes little by little. Let the 
king not cut up his own root ( by levying no taxes ) 
nor the root of others by excessive greed Santi { 88 
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4-6 ) states that the king should draw ( taxes ) from the realm 
lightly in the way the bee draws honey from the trees, he should 
do so in the way of the calf and should not bruise the 
udders ( as the calf does not ). Those verses also refer 
to the action of the leech, of the tigress carrying her cubs 
between her jaws and the rat gnawing at the feet t)f sleeping mem 
These ideas pervaded society so much that the same figure of 
the bee is instanced as regards the Buddhist bhikkhu’s importu- 
nity for alms in the Dhammapada ( verse 49 ). The king should 
act like a gardener who prepares garlands without harming the 
trees and their leaves and should not act like one who prepares 
coals from trees (Santi 71. 20)2*®. Manu VJl. 139 requires that 
the king should not through greed tax the subjects heavily, as 
he would thereby cut off the roots { i. e. prosperity and content- 
ment) of the people, nor should he cut off his own roots (i. e. 
reduce himself to bankruptcy) by levying no taxes. A third 
principle of taxation was that when increasing taxes the rise 
should be gradual and a little at a time ( Santi 88, 7-8 ). Taxes 
were to be recovered at a proper time and proper place ( Santi 
88. 12 and Kam. V. 83-84)2**. When taxing 
should make allowance for the price they had to pay, for the 
chances of selling the commodity t in his kingdom ), the dis- 
tance over which the merchandise was brought, w hat they must 
have spent for their food and cv)ndiments and tire cost of guard- 
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ing the merchandise (Manu VII. 127 = Santi 87. 13-14)^’'. In 
the case of artisans, before taxing them, the king has to pay 
regard to the labour and skill involved and to the necessaries 
of life required by ttiem ( Santi 87. 15). Every one, however 
poor, must contribute something to the finances of the realm. 
Manu (Vn. 137-138) says that even a very poor man who 
maintains himself by following some occupation should be asked 
to contribute every year something in the nature of kara { a tax ), 
while workers ( like cooks ), artisans { like blacksmiths ), 8udra,s 
who subsist by manual labour ( like porters ) should be asked 
to contribute one day's work to the king in a month. Vide 
Gaut. X. 31-34, Visnu Dh. S. HI. 32 for the same. But Sukra 
IV. 2. 121 says that workers and artisans should do one day’s 
work for the king gratis in a fortnight. Gaut. X. 34 adds that 
the king must supply them with food on the day they work 
gratis. The importance of a gold and silver reserve was well 
understood. Kam. (IV. 62-64) says that the king’s koia should 
have many sources for filling it, but few outlets of expenditure, 
it should be full (jf all desired kinds of wealth, guarded by 
trusty officers, rich in pearls, gold and jewels, it should have 
l)een acquired according to sastric rules, be capable of bearing 
great strain of expenditure and that kom is to be preserved 
only for the purpose of securing the two goals viz. dliarma and 
(irtha, for affording maintenance to the servants engaged by the 
king and as a safeguard against calamities. Sukra IV. 2-3 remarks 
that kosa is accumulated for the upkeep of the army and for the 
benefit of the people and for performing sacrifices. Gaut. X. 
28-29, Manu VII. 128, VIII. 306-308, Nar. ( prakirnaka 48 ) and 
others say, as Iras been already stated, that taxation is meant 
for the protection of the subjects and that it is the king’s wages 
( vetana ) for the protection he affords. Manu IX. 305 compares 
the king taking taxes to the sun that produces vapour from the 
seas ( in order to return it in the form of rain, as the Kaghu- 
variisa I. 18 very happily puts it ). Kam. (V. 78-79) enumerates 
eight principal sources ( called astniarga ) of filling the treasury 
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through the action of the heads of the departments viz. agricul- 
ture, trade-routes ( both on land and water ), the capital, water 
embankments, catching of elephants, working mines and collect- 
ing gold &c., levying wealth ( from the rich ), founding towns 
and villages in uninhabited spots. The Manasollasa (II. 4 verses 
539-540 p. 77) advises the king to spend ordinarily three-fourths 
of the yearly revenues and save one-fourth. Sukra ( I. 31 5-317 ) 
prescribes that the king should save 1,6 of his total annual 
income and should spend \ i of the whole on the army and 
one-twelfth each on charity ( to the learned, the poor and 
helpless &c. ), ministers, inferior officials, and his private purse 
or expenses. Sukra IV. 2. 26 requires the king to have as much 
stock of grain as would be required for three years’ consumption 
in his country. In IV. 2. 13 he sets before the king the impossi- 
ble ideal that his treasury should be so full that he can support 
his army for 20 years if no taxes from agriculture or tolls were 
raised or no fines were recovered. The Manasollasa (11 4. 394, 
397 p. 64 ) says that the king’s treasury should be always full 
of gold, silver, jewels, ornaments and costly clothes, that pure 
gold in the form of niskas ( coins ) or bars or ornaments should 
be held in the treasury. Kaut. (IV. 3) as stated above permitted 
the king in famines to make the rich disgorge their wealth. 
In V. 2 he remarks that if after making special requests for 
additional taxation, when the treasury is empty and some 
danger is impending, to the cultivators, merchants, wine-sellers, 
prostitutes and those who rear pigs, poultry, cattle &c., the king 
may request the rich to give as much of their gold as they can 
and the king may honour them by bestowing on them a post at 
his court, or the dignity of an umbrella, a turban or some 
decoration in return for their wealth^^®. He permits the king in 
calamities to take away the wealth of the corporations (sangJias) 
of heretics and of temples also, to set up all of a sudden on one 
night a god or a platform ( caitya ) for a holy tree or a sacred 
place for a man of miraculous powers and provide for fairs and 
merry gatherings there and secure the necessary money^*°. He 
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recommends many other tricks and dodges for securing money, 
which ere passed over. Perhaps the only redeeming feature of 
these devices is that Kautilya is careful to point out that they 
were to be employed only against the seditious and the irreligi- 
ous and not against others ( V. 2 ‘ evam dUsijesvadhurmikem 
carteta tietaresu ' ). Vide Nitivakyamrta ( kosa-samuddesa) p. 205 
for similar provisions to replenish a depleted treasury. The 
Parasuramapratapa ( Rajavallabhakanda, folio 27 b ) quotes a 
verse which recommends resort to alchemy for replenishing the 
treasury**°“. Sukra IV. 2. 11 advises the king when in financial 
difficulties to promise interest to the rich and take their wealth 
and to return it with interest when the difficulties are got 
over®**. Santi ( 88. 29-30 ) asks*** the king to honour the wealthy 
men in his kingdom, since they constitute an important element 
of the realm and are the most eminent among all beings and to 
request them ‘ confer along with me favours on the people ’. 

Several reasons are assigned for people’s payment of taxes 
to the king. Gaut. X. 28 says that they should do so because 
he protects them. In some places the idea put forward is that 
taxes are the wages ( vetana ) of the king and that the subjects 
made a contract with the king Manu to that effect. Vide 
Santi 67 and 70. 10, Baud. Dh. S. 1. 10. 1, Nar. 18. 48, Kaut. 1. 13 
(quoted on p. 21 above). Kat. ®*^ (verses 16-17) states that as the 
king is the owner of the earth but not of other kinds of wealth, 
he is entitled to get the sixth part of the produce of land and that 
since human beings reside on land they are declared to be 
owners ( in ordinary parlance, but they have only a qualified 
ownership ). Several kinds of taxes are mentioned in the 
dharmasastras, arthasastras and the inscriptions. The oldest 
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word for a tax paid to the king is ‘ ball Rg. YII. (i. 5*'** and 
X. 173. 6 speak of the common people as ‘ balihrt ’ ( bringers of 
ImjH, tribute or tax for the king ). In the Tai. Br. ( n, 7. 18. 3 ) it 
is said ‘ the people bring hali to him ’. In the Ait. Br. ( 35. 3 ) 
the vaiiya is characterized as ‘balikrt’ (payer of taxes to another), 
since brahmanas and ksatriyas were mostly exempt from taxat- 
ion. Vide Prof. Hopkins’ ‘ Social condition of the ruling class ’ 
J. A. O. S. vol. XIII. p. 89 and Pick p. 119 ( as to the evidence 
of the Jatakas on taxation). M ami VII. 80, Mat.sya -115. 57, 
Ramayana III. 6. 11, Visnu Dh. S. ni. 22 employ the word ‘bali’ 
in the sense of the 6th part of the produce of land that the 
king levied as tax. In the Rummindei Pillar Inscription of 
Aioka ( Corpus 1. 1. vol. I. p. 164 ) it is said that the village of 
Lummini was made free from the payment of ‘ bali but had 
to pay one-eighth share. Here ‘ bali ’ is contrasted with 

• hhaga ’ which is a general term. Tlie word ‘ kara ’ appears to 
mean a tax in general. Vide Ap. Dh. S. II. ]0, 26. 10. Mann 
VII 128, 129, 133, Vas. 19. 23, Visnu Dh. S. HI. 26-27. The 
word ‘hhaga’ (share) is also general and means the king’s 
dues on land, trees, drugs, cattle, wealth cVc. Vide Maim VH. 
130-131, VIII. 305, Visnu Dh. !>. III. 25. This meaning of 

• hhaga ’ is ancient. We saw above ( p. 112 ) that hhagadugha is 
one of the rainins of the king. The Amarakosa treats bali, 
kara, and hhaga as synonymous. 

The word ‘ sulka ’ generally jnean.s the tolls or customs 
duties levied from vendors and purchasers on merchandise 
carried into or out of the kingdom ( Sukranitisara IV. 2. 108 ). 
The Mahabhasya on the vartika ayasthanebhyasthak ’ on Pan. 
iV. 2. 104 gives saulkika and gaulmika as examples, indicating 
thereby that sulka or toll was levied as a source of income (aya) 
at the toll-gate. 

The principal and perennial sources of income to the state 
were three viz. the king's share of the produce of land, tolls 
and customs duties, fines levied from wrongdoers or defeated 
litigants ( vide Santi 71. 10 and Sukra IV, 2. 13), From this and 
from Manu X. 119—120 it appears that the principal tax-payers 
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were agriculturists, traders, manual workers and artisans. In 
Maim V TTT 307 quoted in the Dandaviveka of Vardhamana (p. 5) 
it is said that the king who, without affording protection, levies 
ttnti, kara. sulku, pnctibhoga ( pratibhaga in the printed smrti ) 
and dnwda ( fines ) goes at once to hell and Vardhamana explains 
ktira as the dues recovered every month from villagers and 
city-dwellers ( every month or twice a year in Bhadrapada or 
Pausa according to Kulluka ), sulka as the twelfth share re- 
covered from traders, pratibhoga as the dues in the form of 
fruits, flowers and vegetables presented every day. A few' remarks 
on these and other taxes must be made here. Manu VU. 130, 
Gaut. X. 24, Visnu Dh. S. III. 22, Manasollasa ( II. 3. 163 p. 44 ) 
and several others prescribe that the king is entitled to the 6th, 
8th or 12th part ( only sixth in Visnu, also lUth in Gaut. ) of the 
yield of grain from land. Brhaspati and the Visnudharmot- 
tara**® ( If. 61. 60-61 ) quoted in the Eajanitiprakasa ( pp. 262- 
263 ) make it clear under what circumstances these different 
.shares are to be taken : viz. the king takes 1 6 of iUhalhanyu 
( awmed or bearded grain like wheat and barley ), 1/8 from 
simbldhanya (grain in pods), 10th part from crops grown on land 
that was fallow for many years, l/8th from lands sownin the 
rainy season and one-sixth from lands that have spring crops. 
'Ihe tax was to be paid once every year or once in six months 
according to the custom of the country. The varying rates 
prescribed by Kautilya have been indicated in describing 
the duties of the sitadhyaksa. Sukra ( IV. 2. 121-122 ) gives 
a salutary rule that if a cultivator constructs a tank, a 
well or an artificial water-cour.se or brings under cultivation 
land previously fallow, the king should nut levy a tax thereon 
till the person making the expenditure has recovered twice the 
amount spent by him. Kaut. ( II. 1 ) provides that the king 
may show favour ( anugralia ) to the cultivators by supplying 
them wdth seed, cattle and money and that they should return 
the advances by easy instalments and that the king shall 
bestow favours and remissions ( parihara ) in such a way that 
they might tend to sw'ell the treasury and not tend to its 
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depletion. It has already been stated that according to the 
smrtis the ordinary share of the king was one-sixth, but that in 
case of the danger of inva,sion or similar calamity he was allow- 
ed to raise it to one-fourth. Megasthenes ( Fragment I, p. 42 ) 
says that no person is permitted to own land and that besides 
the land tribute people pay into the royal treasury a fourth 
part of the produce. This shows that the tax on land was very 
heavy in the times of Candragupta probably owing to his wars 
to drive away the Greek.s and the huge armies that he had to 
employ. Manu VII. 130, Gaut. X. 25, Visnu Dh. S. III. 24, 
Manasollasa ( 11. 3. 163 p. 44 ) hold that the king is entitled to 
the 50th part of the cattle reared by herdsmen and of the interest 
earned by those who lend money at interest. This last appears 
to be analogous to modern income-tax. The Sukranitisara 
IV. 2. 128 makes the tax to be Vs on the interact earned by 
money-lending.*^® Visnu adds cloth to these two. Manu VII. 
131-132, Gaut. X. 27, Visnu Dh. S. HI. 25. Visnudharmottara II- 
61. 61-63 and Manasollasa lay down that the king is entitled to 
a sixth part of trees, meat, honey, clarified butter, perfumes 
( like sandal-wood ), medicinal plants ( like (/iiduci ), rasa ( salt 
&c. ), flowers, roots ( like turmeric ), fruits, leaves ( like palm 
leaves ), vegetables, grass, hides, articles manufactured from 
bamboo slips, earthenware, articles prepared from stones. Visnu 
adds deer hides to these. 

Sulka is of two kinds, what is levied on goods carried by land 
and what is levied on goods carried by water ( Mit. on Yaj. II. 
263 ). Gaut. X. 26 and Visnu Dh. S. III. 29 state that the sulka 
is l/20th part on merchandise for sale ( bought and sold in the 
country itself ) which is interpreted by some ( like Haradatta 
and Nandapandita ) as meaning that 5 per cent of the price of 
articles sold should be taken by the king as tax, while the 
Rajanltiprakasa ( p. 264 ) explains that the king is entitled only 
to five per cent of the difference between the cost price and the 
sale price of merchandise. Manu Vni. 398 also is susceptible 
of these two interpretations, as the commentaries of Medhatithi 
and Kulluka show. The Visnu Dh. S. ( III. 29-30 ) prescribes that 
the king takes one-tenth on merchandise produced in his own 
country and one-twentieth on goods imported from a foreign 
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country. Yaj. 11. 261 says that the sulka on goods is twentieth 
part of the prices of the goods. Kaut. ( II. 21 ) in his chapter on 
the superintendent of tolls ( sulkadhyaksa ) sets out several 
rules, of which a few interesting ones are given here. Com- 
modities intended for marriage or taken by a bride from her 
parents to her husband or meant as presents or for the purpose 
of sacrifices or the accouchement of women or for the worship of 
gods, or for the ceremonies of caula, upanayana, godana, or for 
the observance of a trata or for the consecration of a person for 
a sacrifice and for other special ceremonies shall he allowed to 
go free of tolls. Whatever commodities would cause harm to 
the realm or are useless should be destroyed ; whatever is of 
great benefit and seeds not easily available should be allowed 
to be imported without charge 2 **. He further says (11.22) 
that sulka is levied on exports and imports of merchandise and 
that on imports the tax will be one-fifth of the price of the 
commodities ( as a general rule ) and prescribes varying rates 
{ 1/6, 1/10, 1/15, 1/20, 1/25 ) on different kinds of articles. In 
n. 28 (on the superintendent of shipping) Kautilya gives 
further rules some of which have been already noted. He 
prescribes rules for ferries also, viz. that brahmanas, ascetics, 
children, very old people, sick men, messengers, pregnant women 
are to be provided with free passes by the superintendent 
enabling them to use the ferries. A man with a load and small 
animals were to pay one masa at a ferry, a cow or a horse two 
masas and so on. The Manasollasa ( IL 4. w. 374-376 p. 62 ) 
prescribes that the king should well guard all harbours {vela-pura) 
that are near the sea, that when the boats of sailors residing in 
his own country return to the harbour the king should charge 
one-tenth ( of the price of goods brought ) as the duty and that 
when foreign boats are driven to his harbour by an unfavourable 
wind, the king should confiscate all their merchandise or may 
give a little to the owners of those boats. In this connection a 
very interesting inscription may be referred to. The Motupalli 
pillar Inscription of the Kakatiya king Ganapatideva ( of 
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1244-45 A. D. ) issues ( E. I. vol. XII p. 195 ) a charter of security 
{ abhaya-sasana ) to the sailors who ply between towns in dif- 
ferent countries, islands and continents : ‘ when ships that made 
voyages from one country to another were driven or were 
shattered or touched at a place that was not meant as a place of 
call, owing to unfavourable winds, former kings forcibly took 
away all commodities therein such as gold, elephants, horses 
&c. ; but we, considering that wealth is dearer than life itself, 
have with kindness decided to give everything except the fixed 
sulka to those sailors who undertake the great venture of cross- 
ing the sea, so that thereby we shall secure fame and righteous- 
ness ; the sulka fixed is as follows About iulka to be levied on 
goods brought by the sea the Band. Dh. S. (1. 10. 15-16) prescribes 
that it is 10 per cent of the cargo except one best article ( which 
is totally exempted ). In the Kharepatan grant of the Silara 
king Rattaraja dated sake 930 it is provided that one golden 
gadijjai^i was levied as duty on each vessel that came from 
another country ( dvipantarayata-vahitrat ) and one golden 
dlinmvKi had to be paid on each vessel coming from the district 
of Kandalamullya excepting Cemulya ( modern Cheul ) and 
Candrapura. Vide E. I. vol. III. p. 292 at p. 301. Sukra ( IV. 2 . 
109-111 ) lays down some very reasonable rules viz. on the same 
commodity sulka is to be taken in the same country by the king 
only once and never more than once ; the king may take either 
1/16, 1/20 or 1/32 from the vendee or vendor ; no sulka is to 
be taken from the vendor when he has to sell his goods at the 
same price at which he bought them or for less than the cost 
price ; the king should always take from the buyer the proper 
sulka after seeing what profit he is going to make. Nar. 
( sambhuya-samutthana verses 14-15 ) lays down that whatever 
is to be u.sed by srotriyas { brahmanas learned in the Vedas ) for 
domestic purposes is exempt, but not what they may employ in 
trade ; the gifts received by brahmanas, the property of stage- 
players, whatever is carried on a man’s shoulders— on all these 
no sulka must be levied. The exemption of brahmanas and 
others from taxation has already been dealt with in H. Dh. 
vol. II. pp. 143-145. Gaut. X. 9-12, Ap. Dh. S. II. 10. 26. 10-16, 
Vas. I. 42-46 and 19. 23—24, Manu. VIII. 394 exempt a learned 
brahmana, the women of all varnas, all boys before the signs 
of puberty appear, all those who stay with a teacher for study, 
ascetics who are intent on dharma, sndras that do menial work 
such as washing the feet of higher varnas, the blind, the deaf 
and dumb, the diseased, the cripple, an old man of 70 years or 
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more. Though these really required more protection than most 
people, humanity and higher feelings made them exempt from 
taxes from very ancient times. The claims to exemption were 
probably exaggerated and not respected in practice. B'or example, 
Narada ( VI. 14 ) states that the king is not to levy tolls or 
customs duties on articles required by srotriyas for domestic 
use but if they engaged in trade they had to pay taxes on 
merchandise.®*' The Mit. on Yaj. II. 4 states that the six exemp- 
tions mentioned in Gaut. ( VJH. 12-13 ) apply only to a very 
learned brahmana and not to all brahmanas. Manu. VII. 133 
provides that a king even when he has lost everything should 
not levy a tax on srotriyas and relying on this the Vaijayanti 
explains Visnu Dh. S. III. 26 as referring only to learned 
brahmanas. The Ramayana ( III. 6. 14)®*'“ states, differing 
from other authorities, that the king shares one-fourth of the 
merit of munis ( ascetics ) dwelling in his kingdom. There was 
a corresponding liability on the king ; viz. he shared half and 
half in the demerit due to the sins committed by the subjects 
that are not properly restrained by him { Yaj. I. 337 ). Manu 
and Visnu. Dh. S. III. 28 and Visnudharmottara II. 61. 25 say 
that he reaps the sixth part of the sin of his subjects. 

Kaut. in II. 15 mentions numerous kinds of taxes or dues 
that were levied by the king. It is not possible to explain many 
of the terms used by him. In the ancient inscriptions, when 
making grants of a village and the like, it is usual for the kings to 
specify the exemptions from taxes and dues that went with the 
grant. Such exemptions were called parihara, which word 
occurs in Kautilya and also in the Hathigumpha Inscription 
of Kharavela ( in the 2nd century B. C., E. I. vol. xx at p. 9 ) 
where we read ^ bamhananam jatim jxirilvaram dadati'. In certain 
early records even, these exemptions are said to be eighteen, 
e. g. in the Hlrahadagalli plate of Sivaskandavarman ( E. I. 
vol. I. p. 6 ) and *** the Omgudu plate of Vijayaskandavarman 

251. sraTPTm I ^ a 

II vrrta 1 26, 

on which says ‘ crfa 1 ... 1 ’ 
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252. The passage in the plate of Sivaskandavarman (E. I. vol. I. 
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taxes, free from the taking of sweet and sour milk, free from troubles about 
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( E. I. 15 p. 250 ). Vide H. Dh. vol. n. pp. 864-865 and notes 
thereon for grants containing names of numerous taxes that 
were remitted to the grantees and ‘ Pandyan kingdom ’ by 
Prof. Nilkanta Sastri p. 217 on the same subject. 

Fines as a source of revenue will be discussed in the next 
section about ‘ law and justice The king had numerous other 
sources of income. Kaut. ( II. 12 ) describes the duties of the 
superintendent of mines. Every thing dug up from mines 
belonged to the king ( Visnudharmasutra III. 55 ). According 
to Manu VIII. 39 and Medhatithi thereon the king is entitled 
to a half ( or some share g, -g &c. ) of the ore dug out of mines, as 
he is the lord of the earth and gives protection. In modern times 
under sec. 69 of the Bombay LandRevenueCode, Government have 
a right to all mines and minerals. The Parasuramapratapa 
quotes a verse : ‘ Brahma arranged that the king was ( to be ) the 
owner of all wealth and specially (wealth) that is inside the earth,' 
while Kat. ( 16-17 ) says ( vide note 243 ) ‘ the king is declared 
to be the lord of the land, but never of other kinds of wealth i 
therefore he should secure the sixth part of the fruits of land, 
but not otherwise at all. Since human beings reside on it (land) 
their ( qualified ) ownership thereof has been declared ’. For 
further discussion of the theory of the king’s ownership of all 
land, vide H. of Dh. vol. 11 pp. 865-869. The State itself 
manufactured salt, took its share in salt manufactured by 
private persons and levied i as State dues on imported salt. 
Kautilya mentions ten kinds of revenue from mines. The 


( Continued from the last page ) 

salt and sugar (alonagulacchobham = alavana— guda— ksobham). free from 
taxes, forced labour, ... free from the taking of the oxen in succession, free 
from the taking of grass and wood, free from the taking of vegetables and 
flowers ; with these and other immunities of eighteen kinds it must be ex- 
empted &c. ’ (evamadikehi attharasajdtiparihdrehi ) . Vide Vilavatti 
grant of Pallava king Simhavarman for a long enumeration of taxes collected 
from villages in South India in E. I. vol. 24 p. 296 and a copperplate grant 
of the Silahara king Aparajita dated sake 915, where in granting a garden 
to a brahmana occur the following words ‘ 

wdt •••••• in ' Important Inscriptions from 

Baroda’ vol. 1 edited by Mr. A. S. Cadre (p. 55 at p. 61). 
appears to mean the * fine levied for violating a virgin or her modesty 
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MSnasollasa ( II. 3. verses 332 and 361 ) asks the king to guard 
mines of gems, gold and silver and declares that the Creator 
made the king the ruler over all wealth and especially over 
what is inside the earth. Rudradaman ( 150 A. D. ) boasts that 
he filled his treasury by means of bali, hilka and bhaya levied 
according to the sastras and that his treasury overflowed with 
heaps of gold, silver, diamonds, lapis lazuli and other gems 
( E. I. vol. Vin. p. 36 at p. 44 ). Kaut. ( IV. 1 ) says that those 
who sweep the dust ( near mines &c. ) should get one-third of 
the valuable things found and the king should get two-thirds 
and all jewels. The king had also monopolies in certain 
matters. He alone could catch elephants. Kaut. ( II. 31-32 ) 
and Manasollasa ( II. 3, pp. 44-58 ) deal with this matter, the 
latter describing several methods of catching elephants. 
Medhatithi*"** on Manu Vni. 400 says that kings have a 
monopoly as to elephants because it is well-known that they 
are most useful to them and he specifies certain monopolies 
such as those in saffron, silken cloth and wool, horses, pearls 
and jewels. Megasthenes ( Fragment XXXVI. p. 90 ) states 
that a private person was not allowed to keep an elephant or a 
horse and that those animals were held to be the special 
property of the king. 

The king recovered a sort of road cess through officers 
called antapala ( guardians of borders or boundaries ) viz. li 
pana on each cart loaded with merchandise, half a pana on 
each head of cattle, |th pana on minor quadrupeds, and one 
rriasa on a load carried on a man’s shoulders (Kaut. H 21 p. 111). 
Sukra TV. 2. 129 permits for the repairs to the roads a tax on 
those who use roads. Revenues were raised in numerous other 
ways such as by charging for stamping weights and measures, 
by fees levied from keepers of gambling halls, from players, 
singers and musicians, from prostitutes, from forests and 
pastures &c. Brhat-Parasara X. p. 282 allows the king in a 
financial crisis to use even temple funds and make them good 
when freed from his difficult position. Similarly it allows the 
king ( in difiSculty ) to take the wealth of usurers, of low people, 

253. 7rn% >ii“siH vui ffeasr: q g r uft - 
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of heretics and prostitutes, as the continuance and prosperity 
of temples and the others depend upon the king.*** 

The RajatarahginI { VII. 1008 ) notices that a tax was 
levied on Kashmirians performing sraddha at Gaya, An inscrip- 
tion of Vikramaditya V found near Gadag dated iake 934 
( 1012-13 A. D. ) refers to taxes levied on upanayana, marriages, 
vedic sacrifices &c. ( E. 1. vol. 20 p. 64 ). It appears that the 
king of Anahilavad, Siddharaja (1094-1143 A. D. ), levied a tax 
on pilgrims going to Somanatha at the frontier town Bahuloda 
and it is said that the tax yielded 72 lakhs of rupees a year, 
which Siddharaja remitted for the sake of and at the inter- 
vention of his mother ; vide Bom. G. vol. I. part 1 p. 172 and 
Prabandha-cintamani ( p. 84, Tawney ). The amount is probably 
very highly exaggerated in order to glorify Siddharaja, but 
this shows that the yield of the pilgrim tax must have been 
substantial. The Manasollasa in its great desire to help the 
king with the accumulation of wealth advises the king even to 
resort to alchemy. *** 

A question may be asked: what were the means of preven- 
ting a king from being over-exacting and tyrannical in his 
taxes? Kaut. (VH 5. pp. 276-277 ) cites at great length 
the causes that lead to the impoverishment of the subjects, to 
their being greedy and disaffected. Among these he mentions 2 *' 
‘ not paying what ought to be paid and exacting what ought not 
to be exacted, not punishing the guilty and severely punishing 
the guilty, not protecting the people against thieves and 
robbing them of their wealth ’. He then states that when the 
subjects become impoverished they become greedy and when 
greedy they become disaffected and voluntarily go over to the 
side of the king’s enemy or destroy their own king. In another 
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place Kautilya ( XIII. 1 ) suggests that a conqueror may 
employ spies who should encourage the subjects of his enemy 
suffering from famine, depredations of thieves and wild tribes 
to tell their king, ‘ we shall beg the king for favours ( remission 
of taxes or help in the way of seeds &c. ) but if he does not 
agree to bestow favours we shall go to another country So the 
threat of disaffection and migrating to another country were the 
deterrents against the tyranny of heavy taxation according 
to Kautilya. Santi 87. 36 says that if the vaisyas ( gotnimh. 
who bore the brunt of taxation ) were neglected, they may dis- 
appear from the country and dwell in forests. Manu ( VII. 111- 
112 ) warns kings %vho through folly rashly oppress their king- 
doms that they may ere long lose their own lives and those of their 
relatives and also their kingdoms. Yaj. ( 1. 340-341 ) is es'en 
nrore emphatic and says that the king who seeks to increase his 
treasury with wealth extracted by unjust means from his realm 
loses his wealth in no time and meets destruction along with 
his relatives. ‘ The fire springing from the wrath caused by the 
harassment of the subjects does not cease without burning the 
family, the wealth and the life of the king,’ KStyayana (v, 19) 
harps on the spiritual consequences ; ‘ the king who unjustly 
takes from his kingdom taxes, fines, share of crops and tolls, 
incurs*^* sin.’ Sukra*’* (II. 319-3*21 and 370 ) emphasizes 
the keeping of daily, monthly and yearly accounts and the 
entering of the several items of income on the left side of the 
account and of those of expenditure on the right. The 
Nitivakyamrta refers to the appointment of auditors when 
there is discrepancy in the items of income and expenditure. 
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CHAPTER VIII 


BALA ( THE ARMY ). 

Bala is also called danda in Kaut. and elsewhere. Accord- 
ing to Sumantu danda means ‘punishment, corporal or monetary ’ 
and the army with its four arms is included by Sumantu under 
kosa ( acc. to S. V. p. 46 ). In the Rgveda we have frequent 
references to armies, weapons, battles &c. The word senani 
occurs in Bg- X. 84. 2 where Manijii ( martial Fury ) is invoked 
to be the Commander.*” Rg. VI. 75 is full of references to 
bows, arrows, armour, bow-strings, quiver, charioteer, horses, 
chariots &c. Kam. ( XIII. 34-37 ) states that the king possessed 
of a sound financial position increases his depleted army, 
supports his own subjects and is depended upon even by his 
enemies. All the following result from the possession of a 
( powerful ) army viz. increase of the wealth of one’s friends and 
enemies and of the ( king’s ) territories, prompt attainment of 
objects that seemed distant, protection of what is already secur- 
ed, destruction of the armies of the enemy, the keeping together 
of one’s army. Most authorities agree in saying that troops are 
of six kinds viz. maula ( hereditary ), bhrla or bhrtaka or bhrtya 
( hired troops ), sreni ( guild troops ), mitra ( troops of an ally or 
friendly power or feudatories ), amitra ( troops that once belonged 
to the enemy ), apxvl or ntavika ( wild tribes as troops ). Vide 
Kaut.*«* IX. 2 { first sentence ), Kam. XVm. 4, Agnipurana 242. 
1-2, Manasollasa ( n. 6, verse 556 p. 76 ). The first three works 
say that each earlier variety of troops is superior to each later 
one. Mdula, troops corresponded to the modern standing army, 
since Kaut. (IX. 2 ) prefers them on the ground that they depend 
on the king for maintenance and are being constantly drilled. 
They most probably consisted of persons who and whose ancestors 
got tax-free lands in lieu of military service. The Sabha- 
parva 5. 63 appears to refer to four kinds ( omitting sreni and 
amitra ) and Yuddhakanda 17. 24 refers to five ( omitting sreni ). 
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The Asramavasikaparva ( 7. 7-8 ) names five kinds ( except 
amitra ) and states that mania and mitra armies are superior to 
the rest and hired troops and sreni troops are each other’s equals. 
This division of armies into various kinds is mentioned in the 
grant of Dhruvasena I of Valabhi in Gupta-Valabhi year 206 (E. I. 
vol. XI. p. 106, where the king is said to have acquired the 
kingdom with the help of maula, bhrta, mitra and sreni armies )• 
Manasollasa defines the atavika**^ army as consisting oi rdsadas, 
mleccJias and similar castes dwelling in the vicinity of mountains 
and amitra troops as soldiers who once belonged to an enemy king 
but being defeated were taken captive and made slaves. Accord- 
ing to the Rajanltiratnakara (p. 38) ‘ aribala ’ means ‘troops that 
come to a king after leaving the king’s enemy ’. Kam. XVIII. 7 
says that the atavika troops are, by nature, irreligious, greedy, 
unjanjas and non-observers of truth. They correspond to the 
pendhatis and freebooters of later times. The reasons why hered- 
itary and other troops are superior to amitra and atavika varie- 
ties are explained at great length by Kaut. IX. 2 and Kam. XVIII. 
5-9. Kaut. ( IX. 2 ) states that an amitra army led by an Srya 
is superior to wild tribe troops. Both of them are out for plunder 
and in case no plunder can be had or when there is a 
disaster they may prove as dangerous as snakes. By srenl-bala 
lie has in mind the organized bands of soldiers to whom he 
refers elsewhere as ‘ vartasastropajivinah ’ ( vide p. 89 above ). 
As it is not unlikely that members of trade-guilds either them- 
selves learnt the profession of arms or engaged soldiers for the 
protection of their merchandise and property, these could be 
pressed into his service by a king in case of need and were 
distinguished from the hereditary army and hired troops as 
‘ sreni-bala ’. Differing from the acaryas that troops composed of 
brahmanas, ksatriyas, vaisyas and sudras are superior for en- 
listment in the order of the castes, Kaut. holds that an army of 
ksatriyas well-trained in the wielding of arms or an army of 
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vaisyas and sudras having greater numerical strength is better 
than an army composed of brahmana soldiers, since an enemy 
may win over the latter army by prostrating himself before 
them.®*® Vide H. Dh. vol. 11. pp. 122-123 tor discussion on the 
question whether brahmanas could become soldiers. In Udyoga- 
parva 96. 7 ( cr. ed. chap. 94 ) it is said that king Dambhod- 
bhava every day asked in the morning whether there was any 
sudra, vaisya, ksatriya or brahmana equal or superior to him 
in armed conflict. That shows that soldiers of castes other 
than ksatriyas were not unheard of in the Epic age. Kam. IV. 

( 63,65,67 ) says that the hereditary army ( pitr-paitamaha ) 
should consist mostly of ksatriyas. In the Maliya copperplate 
of Maharaja Dharasena 11 ( 252 Valabhi saihvat i. e. 571-72 
A. D. ) Bhatarka, the founder of the Valabhi dynasty, is 
said to have secured the kingdom with the help of maula, 
bhrta, mitra and srepi troops ( Gupta Inscriptions p. 165 ). 
Sukra ( II. 137-139 ) says that the soldiers may be sudras, 
ksatriyas, vaisyas, mlecchas or of mixed castes, provided they 
are brave, restrained, well-built, devoted to their master and 
their dharma, and hate the enemy. Santi ( 101. 3-5 ) describes 
in what respects soldiers from Gandhara, Sindhu and other 
countries and Yavana and Deccan soldiers excel, remarks that 
brave and strong men are to be found everywhere ( verse 6 ) 
and that men from the border ( i. e. bhillas and kaivartas accord- 
ing to Nilakantha ) are desperate fighters, would never run 
away from battle and so should be preferred for enlistment 
in the army (verse 19). The Yasastilaka III (pp. 461-467) 
describes the characteristics of Northern Indian ( auttarapatha), 
Deccan ( daksinatya ), Dramila (South Indian), Tirhut (Taira- 
bhukta ) and Gurjara soldiers. An army was said to be composed 
of four parts, viz. elephants, horses, chariots and foot-soldiers 
( caturahga bala ). Kam. XVUI. 24 says that bala is sixfold, 
viz. the four sections of infantry, cavalry, chariots and elephants 
together with mantra ( line of iwlicy ) and kosa ( treasury ). In 
^nti. 103. 38 the army is said to have six ahgas ( the well- 
known four plus kosa and roads for traffic ). According to 
Kautilya (11. 2, VH. 11) and Kam. XIX. 62 the destruction of 
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the enemy's forces and victory depended on elephants. *** Santi- 
parva ( 100. 24 ) says that an army in which the infantry pre- 
dominates remains firm and that cavalry and chariots are all 
right when there is no rain. Santi ( 59. 41-42 ) enumerates eight 
elements of the army viz. the well-known four ( elephants etc. ), 
visti ( labourers or porters who gave free labour and were only 
fed but were paid no wages ), boats, spies, and guides (desika). 
Vide Santi 121. 44 also. In the Mahabharata elephants do not, 
except in rare cases, play any role in the fighting that went 
on, while chariots and the other arms of an army are described 
everywhere. In the Virataparva ( 65. 6 ) Vikarna was seated 
on an elephant when he attacked Arjuna ; Bhismaparva 20. 7 
refers to Duryodhana as riding an elephant and ( 95. 32-33 ) 
Bhagadatta is described as seated on an elephant when he 
attacked Bhima. In this respect the Epic carries on the 
vedic tradition. Megasthenes ( Fragment 1 p. 30 ) notes that 
in ancient India elephants were trained for war and 
turned the scale of victory. Vast armies were kept by ancient 
kings and emperors. When Satrughna started against the 
demon Lavana he had an army of 4000 horses, 2000 chariots 
and 100 elephants with him ( Ramayana VH. 64. 2-4 ). In the 
Dasakumaracarita VUI the cynical jester Viharabhadra reminds 
his master that the latter had 10000 elephants, three lakhs of 
horse and munberless foot-soldiers ( B. S. S. p. 133, of ed. of 1919 ). 
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Megasthenes ( in Fragment XXVII p. 68 ) speaks of the camp 
of Sandrakottos ( Candragupta Maurya ) that had 400000 men, 
notes ( in Fragment LVI ) that the king of Palibothra had in 
his pay a standing army of six lakhs of foot-soldiers, 30000 
cavalry and 9000 elephants ( p. 141, McCrindle ), that the king 
of Horatae ( Surastra ) had 150000 foot-soldiers, 5000 cavalry 
and 1600 elephants ( ihid p. 150 ) and that even the Paudyan 
kingdom ruled by women had 150000 foot and 500 elephants 
( ibid. p. 147 ). Vide Beal’s ‘ Buddhist Records &c. ’ vol. Lp. 313 
for the armies collected by Harsa in his march against the 
murderer of his elder brother ( viz. 5000 elephants, 2000 horse 
and 50000 foot-soldiers ) and the vast armies that he had after 
six years of conquest viz. 60000 elephants and 100000 cavalry. 
In the Asvamedhikarparva ( 60. 14-30 ) it is narrated that when 
Drona assumed the post of coramander-in-chief the Kaurava 
army had been reduced to 9 uksuulnni.'^ from eleven, that only 
five were left when Kama became Senujxdi and the Pandavas 
had then only three left and under Salya’s command there were 
only three aksauhinis and the Pandavas could oppose to him only 
one. In reply to a question from Dhrtarastra Yudhistbira 
states that in the great war the total number of warriors killed 
in battle came to the colossal figure of 1660030006 ( Striparva 
36.9).*®* The Udyogaparva gives ( 155. 34-36 ) the following 
table for an aksauhini : 500 elephants, 500 chariots, 1500 cavalry 
and 3500 foot-soldiers constituted an army called senU, 10 sends = 
prtana, 10 prtands = vU.hint, 10 cdhinis = dhvuj ini, 10 dhrajinis = 
airnu and 10 ca)njZs=aksauhinI. The Kauravas had eleven 
aksauhinis and the Pandavas had 7. If we take the table in Adi 
3. 19-33 one ak^uhini contained 31870 elephants, the same 
number of chariots, 65610 horses and 109350 foot-soldiers. *** 
But if the other tables be followed then the numbers may be 
much larger still. Another table furnished by Udyogaparva 
155. 38-29 is ; 55 men constituted patti, 3 pattis— senamukha or 
gulma, 3 gulmas = gana and there were ayutas ( 10 thousands ) 
of ganas in the army of the Kauravas. The Adiparva ( 3. 19-23 ) 
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differs from both tables in some respects. The Udyogaparva 
155. 22 further notes that each horseman was surrounded by 
ten men as attendants ( nara dasa hayascasan padaraksah 
samantatah ). Though throughout the centuries the infantry 
was theoretically and in practice more numerous than cavalry, 
not much importance seems to have been attached to them as 
compared with chariots or horsemen. The lexicon called 
Vaijayanti says that patti consists of three horses, five foot- 
soldiers, one chariot and one elephant, that three pattis are equal 
to senamukha and that senamukha, gulma, gana, vahini, prtana^ 
camu, anikini represent each three times as many as the 
preceding one and that 10 anikinis are equal to an aksauhinl. 
The Nitiprakasika®'® gives a table of groups from potti to 
aksauhirii and remarks that each of these groups had in turn 
numerous supporting men e. g. each elephant was followed by a 
hundred horsemen and a thousand foot-soldiers and each horse- 
man was supported by a thousand foot-soldiers ( VU. 3-10 ). 
Manu Vn. 192 refers to battles on water also. Prom references 
in the Mahabharata it appears that chariots had only two wheels. 
Vide Bhisma 98. 47, Dronaparva 154. 3, Salya 16. 24 ( Saineyo 
daksinam cakram Dhrstadyumnas-tathottaram ). Two noted 
warriors were told off to guard the two wheels of the chariot of 
the principal commanders and are called ‘ cakra-raksau ’ 
( vide Bhisma 54. 76, 108. 5, Drona 91, 36, Karpa 11. 31, 34. 44 ). 
Chariots of great warriors were drawn by four horses e. g. 
Adi. 198. 15, Udyoga 48. 50, Drona 145. 81. Udyoga 83. 15-21 
describe the chariot of Krsna and Udyoga 140. 21 states that 
chariots had small tinkling bells attached to them and also 
screens of tiger-skin. The Rg. contains very graphic descriptions 
of chariots. Chariots were generally drawn by two horses in the 
vedic age (Bg. V. 30. 1, V. 36. 5, VI. 23. 1) and had two wheels, but 
the chariot of the Asvins is described as having three wheels 
{.Bg. I. 118. 2, 1 157. 3, X. 41. 1 ). Ghatotkaca, however, had 
eight wheels to his chariot (Drona 156. 61, 175. 13). The 
Sukranitisara ( 11. 140-148) mentions another method of grouping 
the army. Five or six foot-soldiers made a patti over which there 
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was an officer called i^ittipa, over 30 pattipalas there was the 
gaulmika, over 100 gaulinikas was the officer called satanika- 
who had as his assistants an officer called anusatika, a senani 
and a lekhaka ( scribe ) ; the officer over twenty elephants or 
horses was called nayaka ( compare modern “ naik ” ). Each 
of these officers should have a distinctive badge indicative of 
their position. Ayodhya 100. 32 ( =Sabha 5. 48 ) asks : ‘ I hope 
you give at the proper time pay and rations to your soldiers 
according to their deserts and do not delay payment ’. 
Both Nar. (sambhuya-22 ) and Br. state that among persons 
who work for hire the best is the soldier. The Manasollasa 
( II. 6. 566-569 p. 80) describes that the chiefs of the hereditary 
army should always he honoured by the king with presents 
of jewels, ornaments, costly clothes and sweet words and 
sumptuous provision for their maintenance should be made 
by bestowing on them a village, or two or more villages 
and heaps of gold, while hired soldiers should be paid every day 
or every month or once in three, four or six months or once in a 
year according to the needs of the king. Megasthenes ( Frag- 
ment XXXIV p. 88 ) describes the organization of the Indian 
army : ‘ A third governing body directs military affairs, of 
which there were six divisions with five members to each. One 
co-operates with the admiral of the fleet, another with the 
superintendent of bullock trains, the third division has charge 
of foot-soldiers, the fourth of horses, the fifth of war chariots 
and the sixth of elephants. In medieval times chariots 
appear to have become obsolete. In the graphic descriptions of 
armies contained in the Harsacarita ( particularly in the 7th 
ucchvasa ) war chariots are conspicuous by their absence. The 
Mahabharata often speaks of horses from the countries to the 
north-west of India as the best; vide Sabha 53. 5 (for 
Kamboja and Gandhara horses ), Udyoga 86. 6 ( horses from 
Balhi ), Drona 125. 25 and Sauptika 13. 2 (Kamboja horses). The 
Harsacarita n speaks of the best horses as coming from Vanayu, 
Aratta, Kamboja, Sindhudesa and Parasika. Sukra lays down 
certain practical rules about the army ( IV. 7. 379-390 ). He 
says that the soldiers should be encamped outside the town or 
village but not far from it, that no money-lending should be 
allowed between the soldiers and the village people, that the 
king should open separate shops for goods required by soldiers 
that no army should be encamped at one place for more than a 
year, that soldiers should not enter the village without the 
king’s permission, that receipts should be taken from soldiers 
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for payments made to them and they should be furnished with a 
writing about their pay. Some of these rules are very old. 
The Udyogaparva®^’ 37. 30 mentions among persons with 
w’hom no contractual transactions should be entered into, the 
king, the king’s servants and soldiers. 

The Arthasastra contains an elaborate discussion ( in IX. 
1-7 and X. 1-6 ) about the organization of the king’s army, the 
proper time and place for starting on an invasion, internal and 
external troubles and calamities and measures against them, 
means of dealing with traitors and enemies, religious remedies 
(worehipping gods and falling at the feet of brahmanas, magical 
rites based upon the Atharvaveda) against misfortunes like fire 
and flood, epidemics, famine &c., encampment ( skandhavara ) of 
armies, treacherous and strategic fighting, proper battle groundsi 
encouragement to one’s own army, free labourers and their 
work, different arrangements or formations ( ryulnis ) of armies. 
Considerations of space prevent any treatment of these matters. 
But a few notable points will be set out here. A king may 
invade his enemy’s country either in Margasirsa ( when the 
crops sown in the rains are ready ) or in Caitra or when the 
enemy is suffering from some calamity. Santi ( 100. 10-11 ) 
says the same thing. Internal trouble ari.ses when any minister, 
purohita, sempati or the crown prince is angry or dissatisfied 
with the king, who should get rid of such trouble by giving up 
his own fault or by pointing out the danger arising from an 
enemy. K the crown prince causes trouble he should be kept 
in confinement or killed, if there is another son of good character. 
The trouble caused by a provincial Governor or the officer in 
charge of boundaries ( antapala ), the chief of wild tribes or a 
conquered king is termed external. The king should meet it by 
setting up one against the other. The encampment of an army 
is to be made on a site declared to be the best according to the 
science of buildings and measured by the nayaka { the chief of 
the army ), carpenter and astrologer, the encampment being 
circular, square or rectangular and having four gates, six roads 
and nine divisions. Dispute*-’., drinking, holding merry gather- 
ings ( samaja ) and gambling should be prohibited in the camp 
and the system of passes should be enforced ( X. 1 ). Vanaparva 
( 15. 14, 19 ) also refers to the system of passes and the fact that 
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dancers and musicians were driven away, when Dvaraka was 
besieged by Salva. From Udyoga 151. 58 ( cr. ed. 149. 53 ), 
195. 12-19 ( cr. ed. 196. 12-19 ) it appears that markets, prosti- 
tutes, conveyances, oxen, machines, arms and physicians 
accompanied an army and that the camp ( senanivesa or 
.skandhavara ) of Ehixyodhana looked like the capital itself and 
was five yojmas in extent. Physicians with surgical instruments, 
blunt instruments ( like tweezers ), medicines, curative oils and 
bandages in their hands and women ( nurse.s ) looking after the 
food and drink of the army should stand behind the soldiers 
uttering encouraging words *'* ( Kaut. X. 3 ). The Bhismaparva 
120. 55 also states that doctors well-versed in extracting 
splinters or arrow-heads ( from the body ) approached with their 
surgical instruments to extract the darts from Bhisma’s body. 
The duties of the labourers ( ) were to examine the camp, 
roads, bridges, wells, and river r}hat>>, to carry machines, weapons, 
armour, utensils, fodder, to remove from the battle-field wounded 
men along with their weapons and armour.^^® Each commander 
had some distinguishing device as his banner e. g. Bhisma had 
a golden tala tree as his standard ( Bhismaparva V3. 17. 18, 
talena raahata Bhismah paficatarena ketuna ). In X. 6 Kautilya 
speaks of several formations (vyuhas) called danda, bhoga, 
mandala, asanihata and the subdivisions such as gomutrika, 
makara &c. In Kara. XVIU. 48-49, XIX. 40 ff., Manu VII. 
187-191, Nitiprakasika, chap. 6 and in the Mahabharata many 
vyuhas are described. Yanaparva ( 285. 6-7 ) refers to Ravana’s 
arrangement of his army according to the rules of Usanas and 
of Rama’s army according to Barhaspatya rules. The Asrama- 
vasikaparva 7. 15 refers to the formations called Sakata, Padma 
and Vajra described in the work of Usanas. Kautilya X. 6 
also refers to Ausanasa and Barhaspatya arrangements of 
armies. Ihona 75. 27, 87. 22-24, Karnaparva 11. 14 and 28 
mention certain vyuhas like Makara, Sakata &c. Vide also 
Manasollasa II. 20 verses 1170-1181 pp. 134-135, Agnipurana 
242. 7—8 and 42-73 for vyuhas. Though Kautilya recommends 
all sorts of tricks and treachery for securing a victory, the 
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Mahabharata holds up a high ideal. The Bhlsmaparva 21. 10 
remarks that conquerors do not secure victory so much by their 
armies and prowess as by truthfulness, freedom from cruelty, 
the observance of dharma and energetic actions. The Santi- 
parva ( 95. 17-18 ) states that it is better to die while fighting 
according to the rules of dharma rather than obtain a victory 
by wicked actions. 

In the Bhlsmaparva ( I. 27-32 ) certain rules of war agreed 
upon between the Kauravas and the Pandavas are set out, such as 
one should fight only with one similarly equipped ( i. e. a foot- 
soldier with a foot-soldier and so on), one should not kill a soldier 
who is already in combat with another, or who has turned back 
from fight or is without armour. Ap. Dh. S. 11. 5. 10. 12, Gaut. 
X. 17-18, Yaj. I. 326, Manu Vn. 90-93, Santi 95. 7-14, 96.3, Santi 
98. 48-49, 297. 4, Dronaparva 143. 8, Karna 90. 111-113, Sauptika 
5. 11-12, 6. 21-23, Sankha ( quoted by the Mit. on Yaj. I. 326 ), 
Baud. Dh. S. 1. 10. 10-12, Vrddha-Harlta VJL 226, Brhat-Parasara 
X. p. 281, Sukra IV. 7. 354-362, Yuddha-kanda 18. 27-28 
contain rules of war dictated by noble sentiments of 
humanity and chivalry. Some of these ( that will bear 
comparison with the conventions of the Geneva and Hague 
Conferences) are set out here. Gaut. ( X. 17-18 )*''* states : ‘ no 
sin is committed by injuring or slaying men in battle 
excepting him who has lost his horse, charioteer or weapons, 
him who joins his hands ( in supplication for life ), whose hair 
are dishevelled ( in flying ), who turns away from the field, who 
sits down, who climbs an eminence or a tree ( in flight ), except 
envoys or messengers, except him who declares himself to be a 
cow or a brahmana’. Vrddha-Harita VII. 216 exempts spectators- 
Manu (VII. 90-93) declares “ one should not fight with treacherous 


274. *r ifJiT i rm 

iR ^ » mVw 21. 10 ; qsTor RSfH #tft ^ arv; »T r mi4ui i i hst: 

wsfra wntyji-oyw « 5nT% 95. 17-18. 

275. !T ?ir<it swmrs’i 

sj'aiR 5«sci wmJw ^ w sr wrirow sr h 

fjf sf wtsTw w ii^riwitrsn q. in on ^n. l. 326; 

5 a yruiuw^ t a qrsrnr n anm at at 

arat aiaw *ta: i stfa: aiona. anraaa tiara^a: ^atnRt n...qa tretaw aaart- 
' ataaR 'araarev ^ aarCiataataia^ ii annaaivi. is. 27-28, 3i; 
w aw. jjtk ginanSf a4a; i atriaanta 5. ii ; a gsasq) a w ait 

jaa: I f a^ofgai^a aaiwiw ar at a^ a Sirica 98. 48-49. 

27 


X. 17-18; a anfia ftaaf a 



210 


History of Dharmasastra 


[VoL 


( or concealed ) weapons, or with barbed or poisoned weapons or 
with weapons the points of which are blazing with fire. Let a 
fighter not strike one who has climbed on an eminence, nor a 
eunuch, nor one who joins the palms of his hand ( in supplica- 
tion ), nor one with flying hair ( in flight ), nor one who sits 
down or says ‘ I am thine ’, nor one who is asleep, nor one who 
has lost armour, nor one who is naked or disarmed, nor one who 
is merely looking on without taking part in the fight, nor one 
who is fighting with another foe, nor one whose weapons are 
broken, nor one who is afflicted with sorrow, nor one seriously 
wounded, nor one who is in fear, nor one who has turned to flee.’’ 
Saiikha adds that a soldier should not kill another while the 
latter is drinking water or taking his meals or is taking ofif his 
shoes, nor should one kill a woman, a female elephant, nor a 
charioteer, nor a bard nor a brahmana nor should one who is 
not a king ( or noble ) kill one who is a king. Baud. Dh. S. I. 
10. 10 forbids the use of poisoned or barbed arrows ( kartiin ). 
Santi 95. 11 also does the same. Santi ( 95. 13-14 ) enjoins that 
even an enemy soldier, when wounded, should be treated with 
medicine and allowed to go when his wounds are healed.^* 
Santi adds that a soldier should not kill boys or old men nor from 
behind nor one who holds a blade of grass in his mouth ( as a 
mark of submission ). These rules, though probably ideal and 
not strictly followed in every case, are far more humane as 
compared with the practice in modern warfare when non- 
combatants are killed from the air even at night without warn- 
ing. In ancient times non-combatants went generally un- 
molested, to which Megasthenes bears testimony when he says 
( Frag I. p. 32 ) ‘ Tillers of the soil even when battle is raging 
in the neighbourhood are undisturbed by any sense of danger, 
for the combatants allow those engaged in husbandry to remain 
quite unmolested.’ Manu VII. 32 allows a king to harass 
his enemy’s country, but Medhatithi on ''11. 32 asks the invader 
to save his enemy’s people if possible ( particularly Iratmanasl- 
The rule in gnduyuddha ( fight with maces or clubs ) was 
that no blow was to be struck below the navel ( Salyaparva 
60. 6 ). But this rule was violated by Bhima when he struck 
Duryodhana on the thigh with his mace. Duryodhana recounts 
( in Salya 61 ) all the bad deeds of Krsna and the Pandavas and 
the only reply that Krsna makes is that he too was guilty of 
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numerous breaches of morality and the chivalrous rules of war 
( such as the slaying of Abhiman 3 nJ by many engaging him at 
one time >. The general rule was that fighting ceased when the 
sun went down ( Bhisma 49. 52-53 ). But in Dronaparva ' 54 
and 163. 16 ff we have a description of night battles and it is 
provided that chariots, elephants and horses should carry lamps. 

It has already been shown how it was the duty of a 
ksatriya and of every soldier to fight and die in battle rather 
than run away. A fighting spirit was inculcated by holding 
out several rewards. One was the acquisition of booty and 
territory (Gaut. X 41, Manu VIL 206, Bhagavadgita U. 37 ) ; 
others were the satisfaction of having done one’s duty as a 
ksatriya ( Gita 11. 31-33 ), honour and fame ( Gita II. 34-35 ), 
heaven and other-worldly rewards (Yaj. L 324, Manu VII. 88-89 ), 
protection of brahmanas ( Ap. Dh. S. II. 10. 26. 2-3 ). Visnu Dh. 
S. in. 44-46 have already been quoted above (p. 58). The 
Santi (98. 40-41 ) states that a soldier who runs away from the 
field falls into Hell. Yaj. ( L 324-325 ) declares that those who, 
while fighting with weapons that are not treacherous ( poisoned 
&c. ) for the sake of the land (of their master or of the enemy) 
die in battle without turning back from it go to heaven like 
yogins, that each step of those who do not flee even when their 
comrades have been killed is equal to a solemn sacrifice { like 
the Asvamedha); the king (the master) takes away all the 
merit of those who run away from the battlefield and are then 
killed. Manu VIL 95 contains the same idea. These remarks 
were applicable not only to ksatriya soldiers, but to soldiers of 
all castes who maintained themselves by following the pro- 
fession of arms. Vide Ra janitiprakasa p. 407. Parasara (111. 31) 
and Brhat-Parasara X p. 281 remark that a valiant soldier who 
does not seek mercy though surrounded by many enemies and 
falls fighting attains imperishable worlds and that when he 
reaches heaven divine damsels run after him to choose him as 
their Lord ( HI. 34-35 ). Parasara III. 36 is a verse which is 
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one of the two quoted by Kaut. ( X 3 ) when soldiers are to be 
urged on to fight. Kautilya (in X. 3) advises that the king him- 
self and his mantrin and purohita should urge on his soldiers by 
quoting Vedic and classical Sanskrit passages about the rewards 
waiting for those who fall fighting for their master and the 
religious punishments for those who run away. Astrologers 
should infuse spirit into their side by asserting that the heavenly 
aspects favour their side. The day before the battle the king 
should observe a fast, offer oblations into fire to the accom- 
paniment of Atharvaveda mantras and cause benedictory texts 
to be repeated that refer to victory. Bards should recite lays 
describing heaven as the reward for the brave and hell for the 
timid and extol the caste, guild, family, deeds and character of 
the soldiers. The assistants of the purohita should declare that 
they have practised witchcraft against the enemy. The commander- 
in-chief and the officers under him should address the army as 
follows : — ‘a hundred thousand (panas) will be the reward for him 
who kills the enemy king, fifty thousand for him who kills 

the commander-in-chief or the crown prince, a hundred 

for slaying the officer of the patti ( a battalion ), twenty for 
bringing the head (of a common soldier) and twice the pay and 
the booty seized by each to all soldiers’. Kam. (XIX. 18-21) 
says that the king should give the rewards ( promised as in 
Kaut. ) to the soldiers after they succeed in the exploits men- 
tioned. Vide also Manasollasa II. 20 verses 1163-1167 (pp. 133- 
134) for similar promises. Gaut. (X. 20-23) prescribes that 
whatever wealth is acquired by a soldier by bis individual effort 
should be given to him by the king, but the horse or elephant 
caught by a soldier goes to the king, that if many soldiers by a 
joint effort obtain some valuable plunder the king should choose 
and retain the best for himself and the rest should be divided 
among the soldiers according to their services in the battle. 
Vide Manu VII. 96-97 ( which allow even a chariot, horse or 
elephant to be retained as booty by the soldier and everything 
else including female slaves, except jewels, gold and silver), 
Kam. XIX. 21-22, Sukra IV. 7. 372. 

A treatise will be required to deal with the weapons of war 
from ancient times. Even in the Rgveda several weapons are 
mentioned e. g. rsti ( Bg. V. 52. 6, V. 57. 2 and 6 on the shoulders 
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of the Maruts), arrows (V. 57. 2, VI. 75. 17), quivers (V. 57, 2), 
the ahkusa (of Indra in VIII. 17. 10, X. 44. 9 ), parasu (X. 28. 8), 
kn)ana (probably a dagger, inX, 22. 10), vajra made of ayas 
( X. 48.3, X. 113.5 ). Atharvaveda IV. 6.6. refers to poisoned 
arrows. In the Atharvaveda®'** L 16. 2 and 4 reference is made 
to lead as destroying sorcerers and it is said ‘ if you kill our 
cow or horse or man we shall pierce you with lead so that you 
will cease to kill our strong men’. In Tai, S. I. 5. 7. 6 it is 
said®®° that when a samid/i is offered into fire with the mantra 
‘ indhanas-tva satarh himah ’ the sacrificar discharges against his 
enemy the sataghni ( weapon killing a hundred ) which acts like 
vajra itself’. Dr. Oppert in his Introduction to the Nltiprakasika 
pp. 10-13 relies on these and other passages for holding that the 
ancient Indians knew fire-arms and that Atharvaveda 1. 16.4 refers 
to leaden balls discharged from cylinders. Vide Dr. Oppert’s work 
on the ‘ weapons, army organisation and political maxims of the 
ancient Hindus’ ( 1880 ), where he describes several weapons and 
holds that gunpowder was known in India long before the 13th 
century A. D. Mr. G. T. Date’s ‘Art of war in Ancient India’ 
( London 1929 ), Dr. P. C. Chakravarti’s work ( 1941, Dacca ) and 
Prof. Dikshitar’s book on the same subject may be consulted for 
details. The numerous weapons mentioned in the Mahabharata 
(e. g. Udyoga 155, 3-9) also are passed over here. Vide Hop. 
kins’ paper in J. A. 0. S. Vol. XIII pp. 269-303 for detailed 
descriptions. The Allahabad Stone Pillar Inscription of Samu- 
dragupta (middle of 4tb century A. D ) contains a long list of we- 
apons ( C I I. Ill pp. 6-7 ).**'*« One important question is whether 
gunpowder and fire-arms were known to our ancient and medieval 
works. Sukra refers to gunpowder called agnicurna in II 93,196, 
IV. 7. 208, guns ( IV, 7. 209-211 ) and gives the formula of 
gunpowder in IV. 7. 201 ( viz. the mixing of five palas of salt- 
petre, one pala of sulphur and one pala of coal powder ), The 
Sukranitisara is comparatively a late work and was probably 
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written in the I3th or 14th century when cannon came to be 
used in Europe for the first time. Both in the RamSyana and 
the Mahabharata the word sataghni ( killing a hundred people ) 
occurs frequently. In the Yuddhakanda*®* 3. 1.3 it is stated 
that at the gates of Lanka hundreds of iron sataghnis, looking 
burnished, sharp and terrible, had been arranged by the demons. 
In a poetic description of Laiika in the Sundarakanda chap. 2, it 
is said that sataghnis and sulas were like the hair on the head of 
Lanka (verse 2l). In the Vanaparva 15 there is a fine description 
of Dvaravatl (Dvarka) besieged by Salva, in which it is said that 
the capital had numerous towers and turrets, machines, tomaras, 
ankusas, sataghnis &c. In Adi 207. 34, Vanaparva 169. 16, 284. 5, 
290. 24, Drona 156, 70, Karna 11. 8, Salya 45. 110 the sataghni is 
mentioned, but it is impossible to find from these what exactly it 
was like. From Vanaparva 284. 31 it appears that the sataghnis 
were discharged with force by the hands and had wheels and 
round balls or stones in it. In Drona 179. 46 it is said that 
the sataghni employed by Ghatotkaca had wheels and killed 
four horses at once. In Drona 199. 19 sataghnis are said to have 
two or four wheels. In Vanaparva*** 284 4 it is said that the 
powder of sarjurasa ( resin from Sal tree ) had been collected. 
In the Harivamsa ( Bhavisyaparva 44. 20 ), among the weapons 
hurled at Narasirhha by Hiranyakasipu were blazing sataghnis 
(sataghnibhisca diptabhir-dandairapi sudarunaih) In Ramayana 
Vn. 32. 44 we are told that at the tip of the weapon called 
musala ( club ) blazed forth fire like a bunch of Asoka flowers. 
The Sundarakanda couples together sataghni and musala ( 4. 18 ). 
It looks probable that resinous powder was used in some 
cylindrical contrivance (or rockets) mounted on wheels and 
capable of throwing stones. But gunpowder appears not to have 
been used. There is no description of smoke due to sataghnis. 
Hopkins ( J. A. O. S. XIII pp 299-305 ) hoH ; that gunpowder 
and fire-arms were unknown to the great Epic and in the present 
state of our knowledge this view seems to be correct. 

The Nitiprakasika ( chapters 2-5 ) names and describes 
numerous weapons divided into four classes viz. mukta ( thrown 
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or discharged such as arrows ), amukta ( not thrown such as 
swords }, muktamukta ( thrown and -not thrown, such as astras 
which after discharge can be taken back) and mantramukla 
( astras which cannot be taken back ). The Agnipurana ( 249- 
252 ) and the Visnudharmottara ( II 178-182 ) give a summary 
of the Dhanurveda ( both agreeing almost word for word, but 
the latter containing more verses than tne former ) and speak 
of five kinds of weapons viz. yantramukta ( discharged from a 
machine, a sling, bow &c. ), panimukta ( thrown with the hand 
such as a stone or toniara ), muktanirkta ( like a prasa , amrkta 
( sword ) and niyuddha or bahuyaddha \ wrestling ). The science 
of astras was of a supernatural kind. In the epics and puranas, 
the great heroes are said to have learnt astrrvidija either from a 
teacher or from ti-'eir father or by practising austerities and 
sometimes (as in the case of Kusa and Lava) certain astras pass 
to the son by the mere fact of his birth and the wish of his father. 
Whether the Dhanurveda often referred to in the epics had consign- 
ed this science of astras to writing and could have enabled a 
reader to possess the miraculous powers attributed to astras is more 
than a modern can say The Agnipurana (chap. 134-135) contains 
magical incantations for victory in war and conquest of the 
worlds. The Parasuramapratapa { Rajavallabhakanda folios 
9-12 ) contains numerous mantras and yantras and incanta- 
tions derived from Tantra works like the Brahmayamala. 

The Mahabharata is careful to point out that an army consti' 
tutes the most inferior kind of bcUa { power ). Udyogaparva 
( 37.52-55 ) states that bula is of five kinds viz. brute force 
( bahubala ), that due to the acquisition of ministers ( amatya- 
labha ), that derived from wealth ( dhanalabha ), that from noble 
descent {abhijatabcda) and the power of wisdom (prajnabala), w'hich 
last is the best of all. These are quoted by the Budhabhusana 
p. 79. In Santi. 134. 8 it is said“’ that there is nothing that 
the strong cannot accomplish and that whatever the strong do 
is pure. In another place it is said ‘ everything is wholesome to 
the powerful ’ ( Asramavasi 30. 24 ). In Adi 175. 45 a warrior’s 
power is scorned and the power of the spiritual merit of 
brahmanas is extolled as the real power. 
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CHAPTER IX 


SUHRT OR MITRA (ALLY OR FRIEND). 

Manu inculcates the necessity of making friends in VIL 208 
and cites the qualities of a good friend ( for a king ) ‘ a king 
does not prosper by the acquisition of gold and land so much as 
by securing a firm friend who would be powerful in future, 
though he may he of depleted resources at the time. That friend, 
though a weak one, is commended, who is righteous, grateful, 
whose subjects (or ministers) are contented, who is attached 
and who pursues (to the end) work undertaken’. According to 
Manu VII. i06 land, gold and ally are the three fruits of royal 
endeavour or policy. Yaj I. 352 is similar to Manu VU. 208. 
In VII. 9 Kautilya in opposition to the above holds that the 
acquisition of land is better than that of gold and friend and the 
acquisition of gold is superior to that of a friend®^ The Maha- 
bharata (Santi 138.110) states ‘no one is the friend or enemy of 
any one else ; friends or enemies are made by wealth ( or objects 
pursued by a person ) Kara. VIII. 52 says the same. Sukra. 
(IV. 1. 8-10 ) opines ‘ in the case of a brave, energetic, strong and 
politic king all others, though outwardly friendly, secretly 
cherish enmity to him and only w'ait for ( the proper ) time ( to 
strike ). There is no wonder in this. Are they not themselves 
greedy of conquering territories? A king has no friend and he 
is the friend of none ’. Santi (80. 3) says^ that a friend is of 
four kinds, one who has the same goal, one who comes for protec- 
tion or security, one who is naturally so and one who is acqui- 
red, Karnaparva 88. 28 gives the four kinds somewhat diffe- 
rently viz. natural {sahaja), acquired by conciliatory words. 
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won by wealth and one drawn by one’s prowess. Kam. ( IV. 74 ) 
says that a mitra is of four kinds viz. by birth ( such as one’s 
father’s father, mother &c. ), made by relationship ( i. e. 
marriage), hereditary (one’s father’s friend), one who is saved 
from calamities.®’ According to Kam. ( IV. 75-76 ) the qualities 
of a friendly king are purity (of heart), liberality, bravery, 
sharing happiness and sorrow', affection, vigilance (to carry 
out one’s friend’s object ), truth ; and briefly the characteristic 
of a true friend is devotion to the objects desired by his friend. 
The purpose for which a friend is made is to secure one of the 
three purusarthas, dharina, artha and kama ( Kam. IV. 72 ). 

This subject of making friends leads on to the well-known 
theory of mandala i. e. of inter-state relationship. Kaut. VI. 2 
and VII, Manu Vn. 154-211, Asramvasiparva 6-7, Yaj. I. 345- 
348, Kam. VIII-XI, Agnipurana 233 and 240, Visnudharmottara 
IL 145-150, Nitivakyamrta pp. 317-343, Rajanitiprakasa pp. 316- 
330, Nitimayukha pp. 44-46 deal with this theory of mandala 
and the six gutfias at great length. As the Kautiliya is probably 
the earliest of these and contains the most elaborate treatment 
of the subject, a brief outline from it is presented here. The 
Nitivakyamrta (pp. 311-313) copies the very words of Kautilya. 

The ijogakseim (welfare) of a State springs from peace 
( sama ) and exertion ( vyayama ). The latter achieves the com- 
pletion of works undertaken, while sama brings about the undis- 
turbed enjoyment of the fruits of undertakings. The ( proper ) 
employment of the six giaian ( sandlU &c. ) is the source of sama 
and vyayama. What results ( uduyn ) from these six gunas is 
either deterioration, stagnation or progress. Udaija depends 
upon human and divine causes which together govern the world. 
The human ones are mija and apanaya. Human causes are seen 
(anticipated) and can be operated (by men). Naya (good 
policy ) is that out of the human causes from w'hich results 
yogaksenia (welfare); apanaya (impolitic way) is that which 
produces loss (or an unfavourable state). In VI. 1 (last verse) 
Kautilya says that a king who understands 7iaya and is endowed 
with the dtmaguvas and all the elements of the State wall conquer 
the whole world, though originally he may have a small king- 
dom. The mandala theory is set out in relation to a king who 
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is called vijigisu ( the ambitious ruler or conqueror ). Kara, VIH 
6 defines vijigisu as a king who aspires to extend bis terri- 
tories, who is possessed of all the seven elements of sovereignty^ 
who has great energy and who makes great efforts. In verses 
7-11 he mentions at length his qualities. All our works place 
before kings this ideal of conquest, domination or self-aggran- 
dizement at the expense of one’s weak neighbours. A vijigisu 
is a king who is endowed with good qualities ( called atmasampat 
on p. 45 above ) and with the several elements of the State and 
who is the fountain of policy ( naya), i.e. who has a definite good 
policy to pursue. An ah { actual or potential enemy ) is a king 
or kings who are the immediate neighbours on the circum- 
ference of the kingdom of the vijigisu. From this it follows 
that ah may comprehend one king, two kings or more who are 
the immediate neighbours of t’ne vijigisu. But it should be 
remembered as insisted upon by the Nltivakyamrta^ (p. 321 
that there is no inflexible rule that the immediate neighbour is an 
enemy and that the king whose dominion is beyond the imme- 
diate neighbour will be a friend. Contiguity or distance is not 
necessarily the cause of friendship or enmity, but rather it is 
the purpose ( or object ) that makes friends or enemies. All that 
is meant is that the immediate neighbour is most likely to be an 
ah (a real or potential enemy). A mitra (friend of the vijigisu) 
is he who is separated (from the vijigisu) by the intervention of 
the kingdom of the ah. A satru is a neighbouring ruler posses- 
sed of the characteristics of an enemy ^ ( detailed in Kaut- 
VI. 1 ). The yWMvya ( to be attacked or invaded by the vijigisu ) 
is an ari who is involved in difficulties. From this it is clear 
that in the terminology of Kautilya ah is a generic expression 
including actual and potential enemies who will generally be 
on the borders of the kingdom of the vijigisu, A satru is an ari 
who invites attack or destruction or harassment or reduction. 

That enemy who is plunged in vices or calamities may be 
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attacked and is tken called yatavya^; one who has no support or 
has only a weak support is to be extirpated ; an enemy who is the 
opposite of this last ( i.e. who has a support or strong support) is 
to be either harassed or to be reduced. Support ( asraya ) means 
a strong fort or a good friend (Earn. VUI, 60). So that a satru 
is of four sorts (yatavya, ucchedya, pldaniya, karsanlya). 
Harassment is caused to him who is without mantra and a strong 
army, while one who is strong in mantra and army is to be 
rendered weak in these respects. Both a iatru or a mitra are of 
three kinds, sahaja, krtrima and prakrta. A sahaja ( natural ) 
friend is one who is related through one’s parents ( such as 
maternal or paternal aunt’s son); one who is resorted to for wealth 
or safety is krtrima ( acquired ) i. e. one who has obliged the 
vijiglsu or has been under his obligations ; and the king who is 
next to the neighbour ( i. e. who is separated from the vijiglsu 
by the intervention of the neighbour king) is prakrta ( i. e. 
because he is a prakrti, an element in the mandala theory ). 
A sahaja enemy is one who is born of the same family ( such as 
a step-brother ), a krtrima is one who is antagonistic or incites 
antagonists ( i. e. one who has caused harm to or who has been 
harmed by the vijiglsu ), while the immediate neighbour is a 
prakrta enemy. The Mit. on Yaj. I. 345 very concisely but 
lucidly explains all these and the four kinds of satru. The 
Visnudharmottara ( II. 145. 15-16 ) and the Agnipurana ( 233. 
21-22 ) say that in their opinion the prakrta is really krtrima. 
Earn. Vin. 56 also speaks of only two, sahaja and krtrima. 
Although it is possible that the vijigisu’s realm is surrounded 
by many kings, the one who is taken for discussion is the enemy 
and is to be regarded as in front (purastat) of the vijiglsu. 
Therefore in front of the vijiglsu come in order the ari ( imme- 
diate neighbour ), then the mitra ( whose domain is next 
after that of the ari), then the arimitra (the friend of the 
enemy who will be immediately after the mitra of the vijiglsu 
and so will be the enemy of the mitra ), then comes the mitra- 
mitra ( friend of the friend of the vijiglsu ) and then arimitra- 
mitra ( ally of the enemy’s friend ). When the ari is said 
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to be in front of the vijigisu, tlm ruler of the territory 
in the opposite direction is said to be in the rear of the vijigisu 
( pascal ) and is called parsniffrUha ^ ( lit. one who may 
seize or attack the heels ). He is really an enemy but this special 
term is applied to him and he causes trouble in the realm of the 
vijigisu when the latter has started on an invasion or is about to 
start on one. The king who is the ruler of the country beyond 
the parsnigraha is called akranda ( lit. one for who.se help a cry 
is or may be raised by the vijigisu ). He would ordinarily be a 
friend being separated from the vijigisu by the realm of the 
parsnigraha. The friend of the parsnigraha ( who would be 
immediately next after the akranda ) is called parsnigrahasara 
and the friend of the akranda who would be beyond the pars- 
nigrahasara is called akrandasara. A nuuthijami ^ king is one 
whose realm is close to ( is on the border of ) that of the vijigisu 
and that of the ari ( the immediate enemy in front ) and who is 
capable of helping ( or favouring ) both of them whether both 
are combined in alliance or not and who is capable of resisting 
either of them individually when the two are not in combina- 
tion. An 7idasina, king is generally defined as one whose 
territory is beyond or outside of the sphere of the realms of the 
vijigisu, his enemy in front and the madbyama, who is very 
strong on account of his elements of sovereignty, is capable of 
helping the above three kings w'hether they be in combination 
or not and who is capable of resisting any of the three when 
they are not in combination. Kulluka on Manu. VH. 153 
differs from this explanation i. e. the udasina is a powerful king 
whose realm may be situated in front or in the rear or even at 
a distance from that of the vijigisu, but he is indifferent for some 
reason or other to the activities of the vijigisu. The Mit. on Yaj. 
I. 345 observes that the udasina also is of three kinds and the 
prakrta udasina is the overlord of the State that is separated from 
the central state (vijigisu) by two intervening States; the 
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madhyama ( or nuidhyaMlin acc. to Nltivakyainrta p. 318 ) is the\ 
immediate neighbour of both the vijigisu and his enemy, 
but wants to remain neutral in the conflict of the two for some 
reason. It will have been noticed that the vijigisu, the enemy , the 
madhyama and the udasina are independent catagories, while 
four out of the remaining eight others viz. mitra, mitramitra^ 
akranda, akrandasara can be grouped under vijigisu, while the 
other four viz. arimitra, arimitramitra, parsnigraha and parsni- 
grahasara may be grouped under ari. It is therefore that Manu 
(Vn. 155-156) speaks of the four prakrtis (vijigisu, satru, 
madhyama and udasina ) as the jnu/a (basis) of the mandala 
theory and Kam. V ITT 20 informs us that Maya declared that a 
mandala was constituted by these four. Kam. Vni. 86 gives 
it as his own opinion that mandala is constituted by mUra, 
uftdsimi and ripii ( enemy ) only Kautilya says that the man- 
dala is constituted as explained above by twelve prakrtis. Usa- 
nas was of the same opinion (Kam. VUI. 22) and Kam. (VUI. 41) 
states that there were numerous views about the number of the 
elements of the mandala, but a mandala of twelve kings is 
quite clear and well-known among all people 2 ^. Kam. (VID. 
20-41 ) explains how by various combinations of the elements 
of the mandala with some elements of sovereignty ( viz. minis- 
ters, rastra, durga, kosa, hala) different writers held that the 
mandala comprised 18, 26, 54, 72, 108 and other numbers of 
prakrtis. The Sarasvativilasa (pp. 37-41) shows how from 
different standpoints Usanas himself argued that the mandala 
was constituted by one prakrti, two, three, 10, 21, 108 and that 
other writers speak also of 4, 5, 6, 14, 18, 30, 36, 44, 60, 72 
prakrtis. All these figures are due to the inveterate habit of 
scholastic minds to run an idea to the earth and to indulge in 
divisions and sub-divisions. Even Manu ( Vn. 157 ) states that 
combining each of the twelve members of mandala with the 
five elements of sovereignty from amatya onwards we get 60 
which with the twelve** come to 72. It is to this that the 
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Dasakumaracarita ( Vm p. 144 ) refers when speaking of the 
tree of naya that it has 72 prakrtis as its leaves ( dvisaptatipra- 
krtipatrah . . . nayavanaspatih ). The central idea of the man- 
dala was to keep a balance of power among a circle of 
States, some being friendly among themselves owing to 
their position and surroundings, while others would form 
an antagonistic group. Kaut. ( VL 2 ) also refers to this 
number 72, out of which twelve are constituted by kings 
( rajaprakrtis ) and 60 ( five sovereignty elements of each of the 
twelve ) are styled ( dravyuprakrtis ). The Santiparva (59. 70-71) 
also refers to a mandala of 12 kings and to the number 72. 
Vide N. N. Law’s ‘ Studies in Ancient Hindu Polity ’ pp. 195-208 
for elucidation of the theory of mandala. The theory of 
mandala has this element of truth in it that on a calculation of 
probabilities the kings who are the immediate neighbours of a 
ruler are likely to be his enemies ( at least potential ) and the 
kings that are beyond the immediate neighbours may make 
common cause with the central State taken for discourse in order 
to crush between them a hostile intermediate State. It suggests 
that diplomacy may take the lines indicated by position and 
probabilities. The diagram below will^ illustrate the idea. 
Manu (VII. 177 and 180) declares that (state) policy consists briefly 
in this that a king must so arrange all things or means that 
the ally, the udasina and the satru cannot harm him or become 
superior to him. Medhatithi (on Manu Vn. 177 ) remarks that 
even an ally may become an enemy if his interest so requires 
( svdrthagativaiacca mitramapyarirbkavati ). 

Kautilya^ relates the theory of mandala to the theory of 4aMs 
(already referred to on p. 171) and the six-fold policy (sadgunya). 
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Everything secures success {i.e. his and his kingdom’s happiness) 
according as the king is able to put forth each of the saktis to 
their utmost. The aspiring king taking into account his three 
saktis may employ the six guneis (methods of policy). The circle 
of the twelve States gives rise to the employment of the six 
methods. Differing from Vatavyadhi ( who said that there were 
only two methods, sandhi and vigraha ) and for once agreeing 
with the acaryas, Kautilya accepts the position that there are six 
gunas and briefly defines them. The Sarasvatlvilasa ( p. 42 ) 
quotes a sutra of Gautama about the six gunas, which is not 
found in the printed text.^’’ Kautilya defines the six as follows^ 
iSand/ii®” means making an arrangement or agreement; vigraha 
means taking up a hostile attitude ; asana means an attitude of 
indifference ; iyawtrmeans preparing ( for attacking one’s enemy ) ; 
samsraya means taking shelter ( with another powerful king ) ; 
dvaidhtbhuva means making peace with one king and adopting 
a hostile attitude to another. He then states that a king who is 
less strong than his neighbour may make an agreement with 
him, one who is rising in power may take up a hostile attitude, 
whoever thinks ‘ the hostile king cannot hurt me nor can I hurt 
him ’ may remain indifferent ( or neutral ) in his own State, one 
who is endowed with all advantages may march against the 
enemy, whoever is devoid of strength should seek the protection 
(of a powerful ruler), and one should resort to a two-fold attitude 
when one’s object can be accomplished by a friend. Some other 
works give more exact definitions and also define dvaidhibhava 
somewhat differently, viz. dvaidhibhava is dividing one’s army 
into two parts. Vide Vispudharmottara*’^ 11. 150. 3-5 and Mit. on 
Yaj. I. 346. Some say that samsraya means seeking the protec- 
tion of the udasina or madhyama king. Kautilya ( book VH ) 
gives the most elaborate treatment of these six gunas and so do 
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Manu VII. 160 if, Kam. IX-XVI, Visnudharmottara II. 145-150, 
Agnipurana 240, Manasollasa pp. 94-116, Rajanltiprakasa pp. 
324-413. Only a few remarks are all that considerations of space 
allow. Manu ( Vn. 162-168 ) states that each of the gunas is of 
two sorts. Kam. IX. 2-18 and Agni 240 enumerate sixteen 
kinds of sandhis and Kam. defines them. His treatment is based 
on Kaut. VH. 3. Kaut. ( VII. 3 ) says that when a weak king is 
attacked by a powerful king who is the leader in a circle of 
States, the former should at once submit and sue for peace on 
condition of offering his army, treasury, himself and his 
territory. Then he says that sandhis made on condition of 
offering the army are of three kinds viz. nt»iaini»t ( lit. offering 
himself as the prey, which involves the condition that the king 
himself with a fixed number of troops or with the flower of his 
army would present himself when called ). ahmirakmm ( saving 
himself, where the condition is that the coinmander-in-chief or 
the crown prince would present himself with an army ), iidrsta- 
purusa ( lit. in which no person is definitely prescribed, where 
the agreement is that some one on the king’s behalf or the 
king himself should march with the army to some place as 
required by the invader ). These sandhis are called (himtopattatu 
( lit. in which submission is made with the army ). Sandhis 
made on condition of offering the treasury ( k(tsi7jj<inaUi ) are 
jxirikrayu ( lit. price, where by offering the treasury the other 
elements of raji/u are kept free ), { where as much 

money is offered as can be carried on a man’s .shoulder ), kcipala 
( lit. broken half of a pot, where an immense amount of money 
has to be paid ). Sandhis called i/esojKoiatn ( submission with 
offer of territory ) are adisUi ( where a part of the realm is ceded 
and the rest saved from the invader ), ncckinm ( where all the 
realm except the capital which has been deprived of all its 
wealth is offered ), apcikrayu where by offering the produce of the 
land the kingdom is freed, paribhumrua where the agreement is to 
pay more than the produce of the land. Kam. adds some 
varieties and remarks ( IX. 21-22 ) that npaharn ( offering a 
present ) is the only tsandlii ( of w'hich all the rest are varieties ) 
in his opinion, that only the niaitra sandhi (alliance of friendship 
without the offer of land, money or anything else) does not 
come under upahara.^® Kam. IX 20 and Manasollasa ( H. 11. 
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pp. 94-95 ) speak of four sandhis, maitra. pamsparopakdra ( agree- 
ment to help each other ), satnbandliaja ( by offer of a princess in 
marriage ) and upahdra. An interesting example of a sandhi is 
furnished by the Lekhapancasika which gives a form of treaty 
dated Monday, Full Moon of Vaisakha in mrmat 1288 (1232 A. D.) 
between Yadava king Sihghana of Devagiri who is styled 
imharajadhiraja and Lavanyaprasada (Lavanaprasada) a Vaghela 
king who is styled rdnaka and itinhaimndah srara, whereby 
the liigh contracting parties agreed not to invade each other's 
possessions, to combine and oppose anyone else uho invaded one 
of them. 'Vide Bom. G. Vol. I part 1 p. 200 based on Bhandar- 
kar’s Report on the search for Mss. 1882-83 pp. 38-40. Kam. 
IX. 23-26 and Agnipurana 240. 10-13 mention twenty kinds of 
persons with whom sandhi should not be made, Kam. ( IX 27-41 ) 
states the reasons why it should be so and in IX. 42-52 seven 
persoas are enumerated with whom he recommends sandhi and 
gives reasons. A king should make .sandhi even with one equal 
in strength ( not only with one who is more powerful ), since 
victory in battle is doubtful ( Kam. IX. 59 ). Kaut. uses a 
striking simile when he says that if one king comes in conflict 
with an equal they both will be destroyed in the same way as 
two unbaked earthen pots striking against one another. If a 
more powerful king rejects the proposal of a weaker king for 
sandhi, the latter should take up the attitude of offering his army 
or follow the course prescribed in book Xn{(7 Imllyasam ). In VII. 
12 when dealing with agreements between kings, about under- 
takings to build forts or irrigational works or forests &c. Kant, 
makes very interesting remarks about land routes being superior 
to w'ater routes and about the route to the Deccan and the 
south being more profitable than the one leading to the Hima- 
layas.^ Kam. X. 15 ( — Agni 240. 19 ) says that l aira ( hostile 
attitude ) is of five kinds viz. that of step-brothers, that due to 
land ( seizure of or encroachment on lands or houses ), due to 
woman ( carrying away one’s wife or loving the same woman ), 
due to words ( cutting speech ) and due to wrongs. Kam. X. 2-5 
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( = Agni. 240, 20-24) enlarges upon the 16 ways in which 
ligraha ( hostility ) springs, such as seizing the kingdom, wife, 
districts, vehicles ( horses, elephants ) and wealth of another, 
pride, harassment of subjects &c. When a king feels that his 
own army is well-nourished and pleased, that his subjects are 
prosperous and contented and that the army and subjects of 
another are the opposite of this, then he may adopt a hostile 
attitude and when he feels sure that he will secure one of the 
three fruits of hostility ( viz. land, ally and wealth— Kam. X. 
26-28 ). Kaut. VII. 15 deals with the attitude and conduct of a 
conquered king who has oifared to the conqueror his army 
( dan(^opanafa.-vTtla ), while VII. 16 speaks of the conduct of the 
dandopandiji ( an aspiring king who w'ants to make by means , of 
his army another king submit to him ). Yam means marching 
for invasion on the part of a vijigtsit whose army and prowess are 
of the highest and wUose subjects are contented on account of 
his good qualities ( Kam. XI. 1 ). The Matsya 240. 2 and the 
Agnipurana ( 228. 1-2 ) add that when the enemy in the rear is 
overwhelmed by an akranda, then the vijigisu should start on an 
invasion or when the enemy is plunged in calamities. But 
before actually invading the enemy who is yafavya ( chosen for 
attack ) an ambassador ( duta ) should be sent ( Kam, XU. 1 ) to 
see whether the enemy will submit without fighting. That is, 
there was to be no war without negotiations and an ultimatum. 
In the Mahabharata ( Udyoga 83. 5-7 ) it is said that Krsna 
started as an envoy from the Pandavas to the Kauravas at the end 
of sarad ( autumn ) on the Revati naksatra in the month of 
Kartika ( verse 7, Kaumude masi revatydm saradante himdgame ), 
In the Puranas and the medieval digests elaborate rules are laid 
down about the religious and propitiatory ceremonies before 
starting on an invasion. The Visnudharmottara II. 176 and 
Agnipurana 236. 1-18 require that for seven d=iys before starting 
on an invasion the king is to engage in the worship of and make 
offerings to various gods, first to Ganapati, then to all the guardians 
of the quarters, the planets, Asvins, Visnu and Siva and the 
images in the temples of his capital. Then he is to note what 
good and bad dreams he sees on those days in his sleep and judge 
accordingly. Vide Matsya 242, Agnipurana 229 for dreams 
portending good and evil. This prognostication of good fortune 
from dreams is very ancient. The Chandogya Up. (V. 2. 8-9) 
quotes a verse to the effect that when a man is engaged in the 
performance of solemn sacrifices for securing some object and 
sees a woman in a dream he should feel that his rite will be 
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crowned with reward. Similarly the Ait. ^ Ar. HL 2. 4 men- 
tions the signs of approaching death, one of which is to see in 
a dream a dark person with black teeth. Both these passages 
are quoted by Sankara in his bhasya on Vedantasutra IL 1. 14, 
The Visnudharmottara II. 133-144 (based on Garga), IL 164, 
Matsya 228-241, Agni 230-232 are concerned with the portents 
and omens in the heavens, in the sky and on the earth and rites 
( santis ) meant to avert the evil prognostications from them. 
The Manasollasa 11. 13 pp. 97-112 and Rajanitiprakasa pp. 331- 
351 also deal with these and other astrological matters, which 
are passed over here, though some of them are very interesting 
e. g. Visnudharmottara II. 135. 1 refers to the weeping and 
dancing of images. On the 6th day from the time the rites 
begin which is the day previous to the starting of the invasion 
the king undergoes a ceremonial bath for victory called jajja- 
bhiseka. This is described at great length in the Rajanitiprakasa 
pp. 351-395 quoting extensive passages from the Lingapurana. 
The ceremony of Jagasndna resembles the coronation ceremony 
in many respects. The Matsyapurana 243, 15-16 and the 
Visnudharmottara IL 163. 18-31 contain the same long list 
(with very slight variations) of articles, persons and animals the 
sight of which is auspicious when the king starts on an invasion 
and Matsya (243.2-14) contains another long list of inauspicious 
sights. A few of the auspicious ones are white flowers, jars 
full of water, cows, horses, elephants, fire in flames, a courtesan, 
durva grass, gold, silver, copper, all gems, sword, umbrella, 
banner, corpse not accompanied by crying persons, fruits, the 
suastika sign. Among the inauspicious things and sights are 
dark grains, cotton, dried cowdung, fuel, jaggery, tonsured or 
naked man or man with dbhevelled hair or wearing reddish 
robes, a lunatic, a candala, a pregnant woman, broken pot, chaff, 
ashes, bones. The Manasollasa IL 13 verses 811-823 (pp. 102- 
103), Nitimayukha pp. 58-59 also give long lists of inauspicious 
and auspicious sights or events. Matsya 243. 27 and Visnu- 
dharmottara IL 163. 33 are both careful to add that all evil 
signs are counterbalanced by the confident ( or joyous ) frame 
of the mind, which is the highest sign of victory. 3“ Gaut. 
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( XI. 15-17 ) prescribes that the king should heed the advice of 
astrologers and of tho.se who are adepts in averting the effects 
of portents and perform the rites indicated by them such as 
grahasanti, rites on auspicious days and of .s/ ./.'/z/ovowa, rites of 
black magic against his enemy &c. Kant. IX. 7 ( at the end ) 
says that the removal of divine calamities is brought about 
by the worship of deities and by honour to brahmanas and by 
performing rites prescribed in the Atharvaveda. Maim VIL 82 
and Yaj. I. 315 state that gifts made to learned brahmanas are 
an inexhaustible treasure for the king. The Rajadharinakauda 
(p. 109) quotes the Bralunapurana re(|uiring tlie king to perform 
two Laksahomas every year and also a Xotilioma. The Rdja- 
dharmakanda ( p. 113) and ftajanltiprakaki ( p. 144) quote 
Udyogaparva 33. 93 -95 which set out eight indications of a 
man’s approaching fall, viz. b.ating brahmanas, opposing 
brahmanas, depriving them of their wealth, desire to kill or 
harm them, taking pleasure in calumniating them, not liking 
their praise, not remembering them in religion^ acts and get- 
ting angry w'hen they make requests. 

It may be useful and interesting to see how in very ancient 
times the king was made ready for battle. The Asv. Gr. S 
1 in. 12 ) says : when a battle is impending (the purohita) should 
make the king put on his armour { in the following way ). The 
purohita should stand to the west of the chariot ( of the king ) 
muttering the hymn ( Rg. X. 173 ) ‘ I have brought thee &c. 
He should hand over to the king his armour with Rg. VI. 75. 1 
‘ when the man with armour advances it is like the appearance 
of the cloud &c. ’. He hands over the bow with the next ver.se 
(Rg. VI. 75. 2 ‘dhanvana ga). The purohita should make the 
king recite the next verse ( Rg. VI. 75. 3 ) and should himself 
mutter the 4th verse ( Rg. VI. 75. 4 ). He should hand over the 
quiver to the king with the 5th verse ( Rg. VI. 75. 5 ), When 
the chariot turns in the direction intended the purohita should 
mutter the sixth verse ( Rg. VI. 75. 6 ). He should recite over 
the horses the 7th (Rg. VI. 75.7). He makes the king recite 
the 8th ( Rg. VI. 75. 8 ) when the latter looks at the arrows and 
makes the king recite Rg. VI. 75. 14 ( ‘ he envelopes his arm ’ 
&c. ) when the latter fastens to his arm the leather ( that pro- 
tects his arm against the bow'-string ). When the king is being 
taken forward in the chariot by the charioteer the purohita 
ascends the chariot near the king and makes him recite the 
hymn called Abhivarta (Rg. X 174) and the two verses (Rg. 
Vni. 101, 3-4;. Then the priest looks at the king with 
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the Apratiratha liyinn ( Rg. X. 10:3 ‘ asuh sisaiui ’ ), the Sasa 
hymn (Rg. X. 15:2 ‘sasa ittha') and the Sauparna hymn 
pra dharayantu madhuno ghrtasya'.-^ Then the king should 
traverse in order all directions in his chariot. He should 
stand in that directii m in which the Sun { by day ) or 
Venus (by night) shines and give fight from that direction. 
The king should pass his hand over the drum with the three 
verses (Rg. VJ. 47. 29-31 'fill with breath (or roar) the heaven 
and the earth ’). The king should discharge arrows with Rg. VI. 
75. 16 and the purohita .should mutter Rg. VI. 75. 17 (‘where 
the arrows fall together &c. ) when soldiers are fighting, or the 
purohita may direct or teach ( the king to recite from the above 
such verses as are appropriate t(^ his actions ). ^ In the Harsa- 
carita ( 7th Ucchvasa first paragraph i Ban i favours us with a 
realistic and graphic description of the preparations made when 
Harsa marched out from his palace on his iUrnijayd. The astro- 
logers found out an auspicious day and (uijm! (sign of zodiac 
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rising on the eastern horizon ) indicative of his conquest of all 
the four quarters, Harsa was bathed in water poured from silver 
and golden jars, performed worship of Siva, offered oblations 
into fire that sent up flames turning from left to right, made 
gifts of jars full of sesame grains and of cows whose hoofs and 
horns were tipped with gold, sat on a throne on which tigernskin 
was spread &c. 

When starting on an invasion the king was required to 
perform a rite called nirujanuL'idhi which consisted in waving 
lights before horses, elephants, banners, armies &c. ^ In II. 30 
Kautilya^® prescribes that on the 9th day of Asvina lights 
should be waved before horses and at the beginning and close 
of invasions and in times of diseases. In II. 32 Kautilya speaks 
of the waving of lights before elephants thrice in the caturmasya 
(from about July to October) and at the time when two seasons 
meet. Kalidasa in the Raghuvathsa 4-25 refers^'' to the per- 
formance of this ceremony when Raghu started on his digvijaya 
and states ( in 17-13 ) that durva grass, barley sprouts and the 
bark of the palasa tree were required in the Nlrajanavidhi. 
Kam. rV. 66 speaks of waving lights before horses and elephants 
( nirajita-hayadvipah ). The Brhatsaihhita, chap. 44 ( verses 
16-28 ) deals with the ceremony of waving lamps before horses, 
elephants and men. This ceremony had to be performed every 
year in the month of Asvina from the first to the 9th day of the 
bright half or on the 8th, I2tb, or 15th of the bright half of Kartika 
( acc. to the Brhatsaihhita 44-2 ) by those who owned horses and 
also elephants. It is also described in the Saunakiya 11. 8, Agni- 
purana 268, Visnudharmottara U. 159 ( quoted at length in the 
Rajaniti-prakasa pp. 434-438), Kalikapurana 8815 ff, Nirna- 
yasindhu II. p. 169, Yuktikalpataru p. 178. The Brhatsaihhita 
describes it as follows : — ^In the north-east of the capital an 
ornamental arch of some holy tree was to be erected 10 cubits 
wide and 16 high. Round the necks of horses threads smeared 
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with saffron paste and marking nut, with rice grains and white 
mustard and kustha plants tied on them were to be sus- 
pended, For seven days mantras addressed to the Sun, Vanina, 
Visve-Devas, Prajapati, Indra and Visnu were to be recited over 
the horses, during those days the horses were not to be harshly 
addressed nor struck with a whip and auspicious words were to 
be addressed to them, conches were to be blown, drums beaten 
and singing indulged in before them. On the 8th day, to the 
south of the arch a shed with its face to the north and covered 
with kusa grass and barks was to be erected and in front of it 
on a vedi fire was to be lighted and various materials and plants 
such as sandal-wood were to be collected and thrown into jars 
full of water, various foods were to be offered as bcdi, fuel 
sticks of khadira and other holy trees were to be brought. The 
king seated on a tiger-skin and facing the east should sit near 
the fire together with an astrologer and horse doctor and should 
follow at the direction of the purohita the procedure laid down 
for Grahayajna ( sacrifice to planets ) and the raising of Indra’s 
banner. A horse and an elephant possessing the most auspici- 
ous signs should be bathed and honoured with new white cloth, 
sandal-wood paste, garlands and incense and should be brought 
to the foot of the arch near the shed with sweet words to the 
accompaniment of music and conch-blowing. The movements of 
the horse and elephant should be watched and prognostications 
made therefrom about victory &c. A ball of food over which 
mantras have been recited should be offered to the horse and if 
the latter smells it or eats it that is a sign of coming victory. 
Dipping an udumbara twig in the jars filled with water and 
plants the purohita should touch therewith the horse, the 
elephant, the king and his soldiers to the accompaniment of 
mantras. Then making an eflSgy of the enemy the purohita 
should pierce it with a sharp and pointed stave in the region 
of the heart with incantations from the Atharvaveda and break 
it. The purohita should pronounce over the bridle vedic 
mantras and insert it in the mouth of the horse, which the king 
should ride and proceed in the north-east together with his army, 
with drums beaten, conches blown and banners displayed. This 
is a propitiatory rite ( santi ) as said by Varahamihira ( Brhat- 
saihhita 44-3 ) and the Agnipurana 26-8 and 31 and must have 
been in vogue centuries before Kautilya flourished. 

The duty of the conqueror, after vanquishing his opponent, 
to place on the throne of the late king his son or a kinsman and 
to respect the customs and usages cxf the territory conquered has 
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already been set forth above (p. 71). Cotiquesl.s resulted in either 
loss of territory or more generally in the offering of tribute 
of various kinds to the conqueror viz. wealth ( gold and silver ), 
horses, elephants, pearls and gems, fine clotli &:c. Particularly 
horses from Kamboja, Balhika, Gandhara and other countries in 
the north and west were highly prized. Vide Sabha 51. 10, 53.5, 
Udyoga 86. 6, Drona 156. 47. Sauptika 13. 2; and 8abha 27. 27- 
28. 6 for horses a^i tribute. In Sabha 30, 28-30 all the above 
kinds of tribute are said to have been levied from the Mleccha 
kings by Bhima^*- 

Kautilya devote-; one book ( \111 ) to the discussion of 
i i/uiitDtd. Vyasana’’'* means ‘ what deprives a man of great good 
( from the root ‘as’ to throw witli ‘ vi ‘ ). According to Kaut. 
vyasana may be either the absence of ijualities ( such as noble 
birth) or the opposite of such qualities, faults (such as hot 
temper ), exce.ssive attachment ( to women &c. ), harassment { by 
invasion or calamities like fainine.s ). So vyasanas may broadly 
be divided into two classes viz. calamities and faults due to 
kriiH'i ( passion ) and Lrcxlli'i ( hot temper ). 'the view of many 
acanjas is that t)f tlie vyasanas of the king, ministers, the people 
of the realm, fort, treasury, army and ally, tlie vyasanas of each 
preceding one are more serious than those of each succeeding one. 
From the discussion in Vin. 1 it appears that Kautilya in this 
case agrees with the acai-ya.s. Differing from Bhardvaja 
Kaut. holds that the calamities befalling a king or his vices 
are more serious in their consequences than those of the 
ministers, since it is the king who appoints the ministers, the 
purohita, other servants and superintendents of departments and 
he can employ others in their places and since the rise or fall of 
the people depends upon him. Disagreeing with Visalaksa 
Kautilya holds that the vyasanas of ministers have mure serious 
consequences than those of the people, as all ( national) under- 
takings proceed from the ministers, as the security of person 
and property from internal and external enemies, adoption of 
remedies to resist calamities, recruiting irf army, collection of 
taxes are all in their hands. Differing from the school of 
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Parasara, Kautilya is of opinion that the vyasana of the people 
has graver consequences than that of the fort ( or capital ), for 
forts, treasury and army, all irrigation and agricultural work, 
stability, bravery and abundance ( of things ) spring from the 
people. Against Pisuna, Kautilya states that the calamities 
befalling the fort ( or capital ) give rise to graver consequences 
than those of the army for the reason that it is in the fort that 
the treasury and army are kept safe. Kaut. ( Vni. 2 ) holds 
that internal troubles are more serious than external ones and 
troubles due to ministers are the most serious of all internal 
troubles. Kaut. prefers an ignorant ruler ( who has not studied 
sastras ) to a king who is bent on swerving from the dictates of 
sastras which he knows; he prefers a king suffering from illness 
to a new king ( a conqueror ), a weak but a high-born king to a 
strong but low-born one. In VIII. 3 he enumerates the several 
faults and vices which have already been stated above ( p. 54 )• 
After remarking that ignorance and lack of training are the causes 
of vices or faults, Kaut. discourses on the relative seriousness 
of the several faults or vices and holds that gambling is worse 
than hunting, that sexual passion is worse than gambling, that 
drinking is worse than sexual vice and that gambling is the 
special cause of dissension among sanghas (corporate assemblies) 
and among families of nobles that have the characteristics of 
sanghas. In VIII. 4 he states that among divine visitations like 
fire, flood, epidemics and famine, floods are more devastating than 
fire, diseases and epidemics are less destructive than famine, 
that the loss of outstanding^* men is more serious than that of 
common men even in large numbers, since there can hardly be one 
eminent man among a thousand ordinary or inferior men. He 
holds that the trouble caused by the Crown Prince is a lesser evil 
than that caused by a favourite queen. In Vin. 5 Kautilya holds 
a discussion on the troubles arising from the army and allies. 
He first enumerates thirty-three matters that may cause trouble 
with the army, such as not giving due respect to it, or showing 
contempt to it, not dispensing the pay at the proper time, not 
preventing diseases from attacking it, having soldiers who are 
very fond of their wives. He then takes pairs of troubles out of 
these and states which is the lesser evil of the two. Then he 
deals with causes that lead to the loss or defection of allies. 


314. ^ 5^- 

ssnt: I ^ 1 

vm. 4. 


30 



334 


History of Dharmasastra 


[ Vol- 


in the Eajadharmakanda, the Eajanitiprakasa and other 
works the king is advised to celebrate several rites and festivalsi 
which may be briefly referred to here. They were meant as 
propitiatory rites to avert national calamities and also to keep 
the populace in good humour and to afford enjoyment to people. 
The Eajadharmakanda { pp. 115-117 ) and the Eajanitiprakasa 
( PP- 416-419 ) quote about 35 verses from the Brahmapurana 
to the effect that the king is to celebrate in one or more of the 
six months from Vaisakha festivals ( devayatra ) in honour of 
various deities such as Brahma, the gods, the Ganges, Vinayaka, 
Nagas, Skanda, the Adityas, Indra and Eudra, the Matrs { Durga 
and others ), the Earth, Visvakarman, Visnu, Kamadeva, Siva, 
the Moon respectively on the tithis from the 1st to the 15th. 
The same two works quote a passage of 18 verses from the 
Skandapurana about the festival of moonlight and also the rite 
of raising the banner of Indra and the latter quotes (pp. 425-433) 
a long passage from the Visnudharmottarapurana also. Vide H. 
of Dh. vol. n pp. 825-26 for description of the festival of Indra ’s 
banner. They describe the worship of Devi on the 8th and 9th 
days of Asvina ( from the Devipurana ) when animals were 
sacrificed, the gifts of cows on the Amavasya of Kartika, the rite 
called Vasordhara ( stream of wealth ). The details of all these 
are passed over here for want of space. 



CHAPTER X 

PURPOSE OF THE STUDY OF RAJADHARMA 
AND THE ENDS OF THE STATE 

In the preceding pages an attempt has been made to present 
a picture of the theory and practice of Government and state- 
craft as delineated by ancient and medieval Indian writers on 
dharmagastra and arthasastra. One feature that would strike 
any reader is the religious colouring with which all theories and 
ideals are suffused. Another is that the ideal set before rulers 
and their officers is a highly moral one. Several faults have 
been found in the theory and practice inculcated by the writers. 
Except for some centuries before and after the Christian era, 
monarchy has been the only form of government known in India 
and monarchy alone is generally envisaged by Indian writers. 
The result has been that the king came in practice to he almost 
synonymous with government and the State, though a very 
lofty sense of his duties and responsibilities was impressed on 
the king. Another defect lies in the almost total absence of 
discussion on the form and working of oligarchical or republican 
States. Besides, once the main outlines of the theory of the State 
were established by the first writers on polity, for about two 
thousand years succeeding generations of authors were content 
to follow in the old grooves and hardly ever made any fresh 
approach to the problems of government or started any rival 
conceptions or theories. Ancient authors were content to induce 
the kings and the people to support as far as possible the status quo_ 
They thus provided for a more or less static society and did not 
encourage any dynamic thoughts or movements. There was no 
strong or assertive middle class nor was there any organized 
Church. Though the brahmanas were a sacred class, they were 
not organized as a body and had to depend only on exhortations 
and texts to exert influence on the monarchs. It may no doubt 
be pointed out that similar conditions prevailed almost all the 
world over. Small States, constant wars and invasions were the 
commonest phenomena in Europe till the 15th or 16th century 
and no reproach should be levelled at the Indian writers 
alone. It cannot, however, be gainsaid that even after experi- 
encing the constant plundering expeditions and religious 
persecutions of Scythian, Hun atfd Moslem invaders from the 
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1st to the 11th and the following centuries the able thinkers, 
warriors and statesmen of India did not enlarge their limited 
horizon and find means to consolidate and weld together into a 
united block the numerous small States that were scattered all 
over India. They could have put forward a common idea and ideal 
before all the provinces and peoples of India viz. meeting the 
onslaught of plundering and fanatical invaders, which, if pro- 
perly handled, would have acted as a unifying force. It was to 
some extent only in Vijayanagara and Maharastra that in 
medieval times means were adopted to weaken the power of the 
invader, to present a solid front and establish powerful Hindu 
kingdoms. The old writers spun the same old webs of theories 
that had been there for centuries, they did not formulate new 
theories nor did they take steps to infuse into the common 
people a sense of solidarity and unity as Indians and did not 
inculcate deep and abiding sentiments of patriotism similar to 
those we find in Western countries for the last two or three 
hundred years. In .spite of such drawbacks it will have to be 
conceded that ancient Indian writers made substantia] and 
independent contributions to the theory and practice of 
Government and that their handiwork can stand comparison 
with the ancient and medieval thought of most countries of 
the world. 

It may be asked ; What in these days is the use of the 
study of the theory and practice of Government in ancient India ? 
It may be argued that the world is now hoping, as promised by 
the great leaders of the United Nations, to enjoy several free- 
doms, that great expectations are created in the minds of 
millions of down-trodden peoples, and that all peoples including 
Indians will be faced in the near future with democracy and 
great problems of reconstruction and that knowledge of the past 
cannot throw much light on the pressing needs of the present 
or the serious questions that will confront all in the latter half of 
the 20th century. It may be conceded that the situation in which 
we find ourselves now and in which we shall be placed in the 
near future is unique and much light cannot be thrown by a 
study of the past on the solution of the problems that will have 
to be tackled by us. But that study has certain useful purposes 
to serve. Millions of people in India as well as in the world 
are hardly better than hewers of wood and drawers of water in 
their own countries. They intensely desire to be masters in their 
own countries and of their own destinies. The iron has entered 
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deep in their souls that for countries as well as individuals 
freedom of action spells happiness and dependence on the will 
of others is misery ( as Manu laconically puts in IV. 160 
that men who have no independence are hardly human beings 
( as the Markandeya 125-29 says The study of the past will 
give us hope and convey the assurance that we have in the past 
conducted governments and administrations of vast empires, 
that we evolved theories and practices which were not inferior 
to those of some of the most advanced nations of the world, 
that, allowed opportunities and scope, we may rise equal 
to what the circumstances may demand of us. On the other 
hand, such a study will stimulate thought, focus our attention 
on our mistakes and short-comings, make us be careful to 
avoid pitfalls and give us indications of the directions in 
which we must make a new orientation in our ideals and 
practices. 

At the end of this section on Rajadharma, a question may 
be asked ; what were the ends or purposes that the State in 
ancient India placed before itself or the dharmasastra and 
arthasastra writers said the State should place before itself ? 
The end of the State has been differently stated by different 
philosophers and theorists of the West from ancient times to 
the present day. To take only a few examples. To Plato and 
Aristotle the end of the State was good life for the citizens. 
But it is not very easy to say what is meant by the good life. 
Bluntschli in ‘ Theory of the State ’ ( Oxford, 1885 ) Book V 
Chap. IV p. 300 formulates the proper and direct end of the 
State to be ‘ the development of the national capacities, the 
perfection of the national life and finally its completion ’, 
provided, of course, that the process of moral and political 
development shall not be opposed to the destiny of humanity. 
This definition is not easy to grasp. There is no agreement as 
to what is the destiny of humanity and the concepts of nation 
and national life are hardly older than a few centuries even 
in Europe. For ‘ nation ’ one may substitute the word ‘ country ’ 

315. f I ii 
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316. Aristotle in ‘ Politics ’ says ‘ A state exists for the sake of a good 
life and not for the sake of life only ... Political society exists for the sake of 
noble actions and not of mere companionship’ (Book III. Chap. 9). 
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or ‘ kingdom Then it may be of some application to India. It 
is impossible to define the end of the State in a single word or 
^n a few words. This question about the end of the State has 
been partly answered already when speaking of the ideals of 
kingship. At the risk of some repetition a reply to the above 
question may be given in the following words. The authors 
on Dharmasastra had a very low estimate of human nature, 
they believed that ordinarily men were depraved, that it was 
difficult to find a man pure by nature and that men were kept 
in the straight path by the fear of punishment ( Manu VII. 22 = 
Santi^'*" 15. 34). Yaj. I. 361 requires the king to punish and 
bring to the proper path castes and guilds when they swerve 
from their dharma. Kam. ( II. 40 and 42-43 ) says the same 
thing and adds that in the absence of danda the world will 
revert to the state of matsya-nyaya ( the strong devouring the 
weak ). Sukra I. 23 says the same thing. The ancient writers 
did not rely on the natural moral impulses of man and on his 
will to do the right thing. The same ideas are expressed by 
some Western writers on law and politics. ‘ A herd of wolves 
is quieter and more at one than so many men, unless they all 
had one reason in them or have one power over them ’ says 
Jeremy Taylor. Salmond ( Jurisprudence p. 65 ) states ‘man is 
by nature a fighting animal and force is the ultima ratio not of 
kings alone but of all mankind ’. We must distinguish between 
immediate or proximate ends and the ultimate end. The 
ultimate end or goal of most of our philosophy was moksa 
( release or liberation from the ever-recurring cycle of births 
and deaths and from the miseries and suffering of life ). The 
same was the ultimate goal of rajadharma. But the proximate 
goal of the State in India was to create such conditions and 
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I gn? I. 23, This conception bears striking resemblance to the 
words of Machiavelli in ‘ Discourses T. 3 quoted by H. Butterfield in ‘ State, 
craft of Machiavelli ’ ( 1940) p HI ‘Those who have discussed the problems of 
civic life demonstrate-and history is full of examples to confirm the facMhat 
whoever organizes a state and arranges laws for the government of it must 
presuppose that all men are wicked and that they will not fail to show their 
natural depravity whenever they have a clear opportunity, though possibly 
it may be concealed for a while ’. 
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environments as would enable all men to live in peace and 
happiness, to pursue their avocations, to follow their own 
customs and usages and their ‘ svadharma ’, to enjoy without 
interference the fruits of their labour and the property acquired 
by them. The king was the divinely provided instrument to 
create the conditions of peace, order and happiness. If the 
king impartially exercises the power of danda over all, whether 
his own son or enemy, in proportion to their guilt, he secures 
this world and the next for himself and the people ; the king’s 
scrupulous performance of his own duties leads him and his 
people to heaven. The task of the State (or the king who represent- 
ed the State ) was to repress by the threat and use of force any 
violation of the rights of personal freedom and property, 
to enforce the practice of people’s own traditional customs 
and usages and to take serious care of virtues and dharma. 
These were the sentiments of Kautilya himself ( HI. 1. 

At the very threshold of his work he remarks ‘ therefore the 
king should not allow people to swerve from or fail in their 
duties ( dharma ) ; for whoever holds fast by his dharma, 
observes the rules laid down for aryas and those of castes and 
asramas ( the stages of life ) will be happy in this world and 
the next. The members of society consisting of four castes and 
having four asramas when guarded by the king with danda 
will abide by their respective paths, being devoted adherents of 
their respective duties and avocations ’. 

Both Kam. I. 13 and Sukra I. 67 state that a king 
following the path of righteousness confers upon himself and 
his subjects the group of three viz. the three purusarthas of 
dharma, artha and kama ; if he acts otherwise he certainly ruins 
( himself and the people ). The same doctrine is inculcated by 
other works, such as Santi 85. 2, Markandeya 27.29-30.*'® 


316b. TT5T; srarr I ... 

^ II nw s# ^ "sr ii m. i ; 

jnrf?-. i it ritnA ^ ii i. 3. 

last two verses ; rnm qrf^: i 

Wrsg II I. 4, last verse, 

317. g vnbit - e r g q idnceHflR ^ ^grr; • ftfnVwflrtra » 

I. 13 and ^ I. 67. 

318. qnpiwf ^ tmwm: • ^ g# ^ ^ 

5n>sag II 27. 29. 



240 


Htslortj of Dharmasastra 


[ Vol. 


Therefore what the king was to do was to see that the dharmas 
of rarria and asrama were observed by the people and if they 
swerved from them to bring them back by punishments- 
Sukra IV. 4. 39 says that each caste was to observe the rules of 
the caste handed down from generation to generation and that if 
its members behaved otherwise they were liable to be punished by 
the king. The principal works emphasize that each individual 
in the State should fulfil his own duties ( svadharma ) as belong- 
ing to a particular class ( varna ) or a particular stage of life 
(asrama) or his own duties due to the position he occupies and 
those known as samanya dharma such as ahima, truthfulness 
&c. (for which see H. of Dh. vol. II. pp. 10-11 ) and that the 
purpose of the State was to enable him to do so and to prevent 
others from interfering with him. All this laid undue 
emphasis on the preservation of the quo, on current 

beliefs and practices as the ideal. The writers do not emphasize 
that each individual must actively pursue the good of the 
society as a whole. As the final goal was moksa, undue emphasis 
was laid on other-worldiness, on individual attainment and on 
detachment and running away from ordinary worldly affairs. 
The goal of the State was deemed to be to enable men to attain 
the four purusarthas, particularly the first three ( as the last viz. 
moksa depended only upon individual philosophical insight and 
mystical experience and was attainable only by a microscopic 
number). Even the Barhaspatya-sutra* ( II. 43) says that the fruit 
of polity was the attainment of dharma, artha and kama. Soma- 
deva begins his Nitivakyamrta in a characteristic way when he 
performs obeisance to rajya ( the State ) that yields the three 
fruits of dharma, artha and kama.^^o ggni. IV. 7? winds up 
his discussion of the seven elements of rajya with the declara- 
tion that the entire State depends for its highest stability on 
wealth and the army and that the State when handled by a 
sagacious minister results in securing the three goals. Kautilya^^ 
( in I. 7 ) first advises people not to eschew pleasures altogether. 
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but to enjoy pleasures in such a way as not to conflict with the 
requirements of dharma and artha, and adds that a man may 
enjoy in an equal degree the three goals of life that are dependent 
on each other, since any one of the three if pursued to excess 
harms not only the other two but also itself. The Dharma- 
fiastra authors held that Dharma was the supreme power in the 
State and was above the king, who was only the instrument to 
realize the goal of dharma. To these authors the State was not 
an end in itself but only a means to an end. Kautilya, true to 
his position as a writer on arthasastra, finally states his opinion 
that artha is the chief among the three goals, as the other two 
depend upon wealth for their realization. With this statement 
of Kautilya, one of the most renowned figures of Indian anti- 
quity, this section on rajadharma may be appropriately brought 
to a close. 



VYAVAHARA 

(law and administration of JUSTICE) 

CHAPTER XI 

That to administer justice impartially and to punish the 
guilty were among the prime functions of the sovereign has been 
stated above (p. 57), The king was deemed to be the fountain (i.e. 
the distributor ) of justice. Kautilya^^ (1. 19) prescribes that the 
king was to look into the disputes of citizens and country people 
in the 2nd part of the day ( divided into eight parts ). Manu 
( Vin. 1-3 ) states that the king desirous of looking into the 
disputes of people should enter the sabha ( the hall of justice ) 
accompanied by brahmanas, ministers and should there decide 
every day the causes of litigants. Sukra IV. 5-45 is the same 
as Manu VIH. 1, Vas. 16-2, Sahkha-Likhita, Yaj. I. 327 and 11 1, 
Visnu Dh. S. UL 72, Nar. (12), Sukra IV. 5-5, Manasollasa II. 
20, verse 1243 state that the administration of justice was the 
personal concern of the king. The Mit. on Yaj. n. 1 says that 
protecting the subjects is the highest duty of a king and that that 
duty cannot be discharged without eradicating and punishing 
the wicked, which latter requires that the king should administer 
justice ( vyavaharadarsana ). Medhatithi on Manu VTTT 1 also 
says that protection consists in the removal of troubles, secular 
and spiritual ( adrsta ). Manu VUI. 12 and 14 ( = Nar. IH 8-9 
p, 42 ) personifies the administration of justice as Dharma 
incarnate by representing that when justice is administered the 
dart of adharma or falsehood by which dharma is pierced is 
taken out from the body of Dharma. Yaj. ( 1 359-360 ) declares 
that the impartial administration of justice yields the same 
rewards as solemn vedic sacrifices do. In this way administra- 
tion of justice was held to be a very sacred duty. Manu VUI. 
128 ( == VrddhahHarita VH 194 ) declares that a king who 
punishes those that do not deserve to be punished and who does 
not punish those that deserve punishment incurs great obloquy 
and goes to hell. Vas. ( 19-40-43 ) prescribes one day’s fast for 
the king and three days’ fast for the purohita when the king 
lets off those that deserve punishment and three days’ fast for 
the king and the krcchra penance for the purohita when the king 
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punishes the innocent. The Mahabharata^ (Anusasana 6 >38 
and chap. 70) andEamayana say that if a king intent on pleasures 
does not show himself to litigants who approach him for deci- 
sion, he would suffer like king Nrga. The Sukranltisara ( IV. 5-8 ) 
also says the same thing. In the Ramayana ( YJL 53-54 ) king 
Nrga is said to have been cursed to become a chameleon for a 
long period by two brahmapas who had a dispute about the 
ownership of a cow and could not see the king for many days. 
Megasthenes ( Frag, XXVIL pp. 70-71 ) says ‘ the king remains 
the whole day in court without allowing the business to be 
interrupted.’ Kaut.^ ( L 19 ) gives the advice that, when in 
court, the king should not cause petitioners or litigants to wait 
long at the door, for when a king makes himself inaccessible, 
those who are near him create confusion about what should or 
should not be done, whereby the king engenders disaffection 
among his subjects and makes himself a prey to his foes. The 
king’s court ^ of justice was called dharmasthana (Sahkha- 
Likhita ), dharmasana ( Narada I. 34, Manu VUI. 33, ^kra 
rV. 5'46 ) or dharmadhikararta ( Katyayana and Sukra IV. 5'44 )• 
‘ The place where the decision of the truth of the plaint { lit. 
the cause or root of dispute ) is carried on by a consideration of 
the rules of the sacred law is called the dharinddhikaraija ( the 
Hall of Justice )’ — says Katyayana. Kalidasa ( Sakuntala V) and 
Bhavabhuti ( Uttararamcarita I. ) employ the word dharmasana- 

The authors of smrtis believed that there was a golden age 
or era of perfect virtue in the dim past, when men were bent 
only on right conduct, that later ages saw the advent of sinful 
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promptings, tnat therefore regulation of life by the learned and 
the king came into vogue ( compare Gaut. VIII. 1 ). Manu I, 
81-82 ( = Santiparva 231. 23-24 ) state that in the Krta age 
dharma prevailed in its perfection, there was no advent of 
adbarma among men then and that in each of the three succeed- 
ing dharma declined progressively by the introduction of 
theft, falsehood and deceit. The Santiparva ( 59. 13 ff ) narrates 
that in the Krta age there was no king and no punishment, that 
gradually kama ( lust ) and raga ( passion ) began to wield 
sway and dharma dwindled away. This belief in an ideal or 
perfect past was universal and was probably depicted in order 
to induce men to rise higher and higher in goodness and virtue 
and to make them submit easily to the discipline of government 
and the priestly requirements. This ideal description of the 
past is often found associated with the picture of anarchy that 
reigned in the dim past which was retrieved from horrors by 
the creation of the kingly office ( vide pp. 30-34 above ). These 
diametrically opposite views of the past contained in the same 
works ( such as Manu and the Mahabharata ) probably owe their 
origin to the desire of the writers to make the common people 
submit to the absolute rule of kings. Almost all works even from 
the Bgveda ( X. 10. 10 ) downwards believe in the progressive 
deterioration of religion and morals. A state of anarchy is 
visualised in a few works only for the purpose of glorifying the 
great usefulness of the institution of kingship. Nar, L 1 states^ 

‘ when people were solely bent on dharma and were truthful, 
there existed neither administration of law and justice nor 
hatred nor jealousy. When dharma declined ( or disappeared ) 
among men, administration of law and justice came to be 
introduced and the king was declared to be the decider of 
disputes and the chastiser ( of the guilty ) ’. Br. also ( S. B. E. 33 
p. 277 ) says ‘ In bygone ages men were pre-eminently virtuous 
and free from cruel tendencies ; now that men are overwhelmed 
by greed and hatred, judicial procedure has to be declared ’. 

The idea of Dharma took the place of the very ancient 
conception of rta. In the Rgveda rta denotes the supreme 
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transcendental law or the cosmic order by which the universe 
and even the gods are governed and which is intimately con- 
nected with sacrifice. Vide Rg. I, 68. 2, I, 105. 12, I. 136. 2, 
I. 142. 7, X 164. 11, n. 28. 4, IV. 23. 8-10 ( in which the word rta 
occurs ten times ), X. 190. 1. On the relation of rta and law 
Berolzheimer in his ‘ The world’s legal philosophies ’ ( translated 
by Jastrow, New York, 1929) says: “closely connected with the 
religious and philosophical views of the Aryans are certain 
fundamental positions in regard to the philosophy of law which 
in turn became the antecedents of later legal and ethical 
developments among the Greeks and Romans. Foremost among 
these philosophical conceptions is ‘ rita ’, which is at once the 
organized principle of the universe and the divine ordering of 
earthly life ; as the former it regulates the appearance of the 
sun and the moon, of day and night and embodies the un- 
changeable principle that pervades the succession of phenomena ; 
as the latter it is affiliated with purpose and human benefit 
and is exemplified in the flow of the rivers which fertilize the 
fields; in the cattle useful to men; in the institutions of 
marriage, of the monarchical state, of the patriarchal home ; 
and in man’s sense of responsibility for his sins. The derivative 
conceptions of ‘ vrata ’, ‘ dharma ’, ‘ dhama ’, ‘ svadha ’ represent 
special aspects of ‘rita’ ; thus ‘ vrata ’ refers to any specialized 
embodied ‘ rita ’ ; while ‘ dharma ’ refers specifically to the 
moral function of rewarding good and punishing evil ’’ 

( pp. 37-38 ). Vide Prof. V. M. Apte’s paper or ‘ Rta ’ in the 
Rgveda ( pp. 55-60 of the Silver Jubilee Volume of the Annals of 
the B. O. R. Institute ) in which he tries to prove that rta means 
primarily * the belt of the Zodiac 

The word vyamhara is used in several senses in the sidras and 
smrtis. One meaning of vyavahara is ‘ transaction or dealing ’ 
as in Udyogaparva 37. 30 quoted above ( on p. 207 ) or in Ap. Dh. 
S. n. 7-16-17, 1. 6-20. 11 and 16. It also means ‘ a dispute, a law- 
suit ’ in Santi 69-28, Manu VRI. 1., Vas. 16-1, Yaj. n. 1., Visnu 
Dh. S. HL 72, Nar. I. 1 and 2, Sukra IV. 5-5. A third sense is 
‘ legal capacity to enter into transactions ’ ( as in Gaut. X. 48, 
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Vas. 16'8, Sankha-Likhita ( rak^d raja balanam dhamnyaprapta- 
imvaJMrnrjam &c. quoted in V. R. p. 599 ), A fourth but a rare 
sense is ‘ the means of deciding a matter ’ ( as in Gaut. XI. 19 
‘ tasya vyavahdro vedo dharmasastranyahgani &c. ). In this 
chapter the word vyavahara is taken to mean ‘ law-suit or 
dispute in a court ’ and ‘ legal procedure This sense is very 
ancient. In the Delhi-Topra Pillar Edict No. 1 of Aioka 
( Corpus 1. 1, vol. I. p. 123 ) we have the word ‘ viyohalasamata ’ 

( vyavaharasamata ) and the word ‘ vyavaharavidhi ’ occurs in 
Kharavela’s Hathiguinpha Inscription ( E. I. vol. XX. p. 79 ). 
A ‘ voharika-mahamatta ’ ( vyavaharika-mahamatra, minister of 
justice ) occurs in the Mahavagga, I. 40. 3 and Chullavagga VI. 
4-9 ). In the medieval digests, both law and procedure are 
sometimes dealt with in one book as in the Vyavahara-nirnaya 
of Varadaraja and the VyavahSra-mayukha; sometimes the titles 
of law are treated of in one work and judicial procedure in another . 
For example, Candesvara composed the Vivadaratnakara (on titles 
of law ) and Vyavahararatnakara ( on judicial procedure ). The 
word vyavahara is restricted in some works to judicial procedure 
alone (as in the Vyavaharamatrka of Jimutavahana and the 
Vyavaharatattva of Raghunandana ). The word vivada which 
means ‘ dispute ’ is often used as a synonym for vyavahara in 
the sense of law-suit or legal procedure or both. In Ap. Dh. 
S. IL ll'29-5 and in Nar. 1 5 vivada means ‘ law-suit In the 
Vivadacandra of Misarumisra and the Vivadatandava of 
Kamalakara both law and judicial procedure are treated of, 
Yaj. ( n. 8 and 305 ) appears to distinguish between vimda 
( law-suit ) and vyavahara { judicial procedure ). 

The word ‘ vyavahara ’ is defined by several smrtis and com- 
mentators. Katyayana gives two definitions, one based on 
etymology and referring principally to procedure and the other 
giving the conventional sense having in view a dispute. “ The 
( upasarga ) vi is employed in the sense of ‘ various ‘ ava ' in the 
sense of ‘ doubt ’, ‘ hara ’ means ‘ removing ’ ; vyamMra is so 
called because of its removing various doubts ” (quoted by V. M. 
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p. 283, Par. M. IE. p. 7 and Kulluka on Manu VUL 1 This 
definition places the administration of justice on a high plane- 
The purpose of all branches of Indian philosophy is the quest 
of Truth or Reality. The purpose of legal procedure is, according 
to Kat., the same viz. to find out the truth when there is a 
dispute. But there are some points of difference. The philosopher 
may take his own time in his search for truth ; but justice has 
to be done as quickly as possible. Further, legal procedure has 
its own method and limitations in finding out the truth, that is, 
it depends on oral and documentary evidence, while a philoso- 
pher’s quest of truth may be purely intellectual and subjective. 
Another definition is : ‘ When the ramifications of right conduct, 
that are together called dharma and that can be established 
with efforts (of various kinds such as truthful speech &c.), 
have been violated, the dispute (in a court between parties) 
which springs from what is sought to be proved ( such as a debt ), 
is said to be vyavahara ’. Harlta gives an easier definition: ‘ that 
is declared to be vyavahara where the attainment of one s wealth 
( taken away by another ) and the avoidance of the dharmas of 
others ( such as those of heretics ) are secured with ( the help of ) 
the means of proof ’ ( quoted by the Sm. C. n. p. 1 ). The Mit. 
( on Yaj. H. 1 ) defines vyavahara as ‘ averment (about a matter) 
as related to oneself in opposition to another’. Sukra IV. 5. 4 
gives another definition. The Vyavaharamayukha gives a much 


11 VIII. 1, p. 36, 

which says ‘ 

nr^r: ^ ^ P- P- 1 )■ III- PP- s-’- 

pp 3-4. This last verse is variously explained. Vide my notes to Kat. 25. The 
“y possession) explains ‘ 

’Hfn «rnT: tmm 

1 ’nr «rw?TT.* w 3-sv^n q- by ( H- p* * )• 
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more elaborate definition ( vide text p. 1 and notes pp. 3-4 of 
my ed. ). 

A. vyavahampada^ means ‘ the topic or subject matter of 
litigation or dispute It is the same thing as ‘ vivadapada ’ 
which word occurs also in Kaut. (111.16 p. 191 and IV. 7 p. 218) 
and in Nar. ( dattapradanika 1, abhyupetyasusrusa 1 ). Maim 
Vni 8 shows that ‘ pcido ' means ‘ sthana ’. Yaj. U. 5 defines it 
as ‘ If a person, who is set at naught by others in a manner 
that is opposed to the rules of smrti and to good usage or 
conventions, informs the king ( or his judge ), that is a 
vyavahSrapada From very ancient times eighteen vyava- 
harapadas have been enumerated. The underlying idea is that 
most of the disputes between men can be classified under 18 
heads. Even Manu ( VIH. 8 ) was conscious of the fact that the 
enumeration of 18 vyavaharapadas was a matter of a convenient 
arrangement and that the number 18 did not embrace all 
disputes whatever but only the largest number of disputes and 
the most important among them. Medhatithi and Kulluka 
make this position quite clear. ^ 

There is some difference about the number and nomen- 
clature of the vyavaharapadas among Manu and other writers 
of smrtis. The following table will give some idea of the 
divergence as to nomenclature and the sequence in which they 
are treated of. All do not mention them in the same order as in 
Manu Vni. 4-7. For example, the order in Yaj. is rnadana, 
upanidhi, dayavibhaga, slmS-vivada, svamipalavivada, asvami- 
vikraya &c. Yaj. does not enumerate all of them in one place 
as Manu and Narada do. 
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It will be noticed that Yaj. omits the duties of husband and 
wife from the 18 topics of vyavahara as he had already dealt 
with them in his section on Ucara, adds uhhuujyehjaiusrusa and 
prakirnaka ( miscellaneous wrongs ) and splits krayavikrayanu- 
saya into two and thus gives 20 topics. Narada ( 1. 16-19 ) has 
the same 15 topics as those of Manu { in some cases under 
slightly different names ), omits svamipalavivada, steya and 
strisangrahana, adds abhyupetyasusrusa and another topic viz. 
prakirnaka and splits krayavikrayanusaya into two, viz. kritanu- 
saya and vikriyasampraclrata. He includes .sic/yM under .scZ/ma (sahasa 
verse 21 ) and also in what is an appendix. Brhaspati as quoted 
in the Smrti-candrika { vyavahara p. 9 ) names the 18 vyava- 
harapadas and adds prakirnaka. Kautilya also adds prakirnaka 
and omits ‘ steya ’ under his dharmasthiya section, though he 
deals with theft elsewhere ( as in IV. 8 and 11 ). It is not to be 
supposed that the 18 topics were first started by the Manusmrti, 
Gaut. XII. 1 mentions tak/Mrusya and dandapUrusya, treats of 
some of the topics without specifying the technical names e. g. 
he refers to the subjects of sahgrahana ( in XU. 2-3 ), of theft 
(Xn. 12-13), of svamipalavivada {in XU. 16 ff), of rnadana 
(in xn. 26-33), _of nidhi (in XH. 39), of dayavibhaga (in XXVID). 
Similarly the Ap. Dh. S. speaks in scattered places of some of 
the topics of vyavahara such as murder ( i. e. sahasa ) in 1 9. 24, 
of adultery in I. 9. 25. 1-2 and I. 10, 28, 15-20, JL 10. 26. 18 ff, 
theft in I. 9. 25. 4-11, dayavibhaga in H. 6. 14, vakparusya in 
n. 10. 27. 14, Vas. also mentions the word dayavibhaga ( in 
XVn. 40 ) and sets out rules about it and about means of proof 
( XVI. 13-15 ), about rnadana ( XVI. 31 ), about the twelve kinds 
of sons ( XVlI. 12-39 ). The Baud. Dh. S, ( II. 2. 8 ) employs 
the word dayavibhaga and gives several rules on that subject. 
Thus some at least out of the eighteen vyavaharapadas ( such as 
vakparusya, dandaparusya, dayabhaga, steya ) were distinctly 
recognized centuries before the present Manusmrti was composed. 
Somesvara in Manasollasa (n.20. verses 1265-1273) enumerates 22 
vyavaharapadas, by splitting dattasyanapakarma into two as 
datta and dattdpaJidraka, adds svamibhrtyavivada after svami- 
palavivada, counts krayavikrayanusaya as two and dyuta- 
samahvaya as two distinct topics. 

The definition of vyavaharapada in Yaj. H. 5 ( = Sukra IV. 
5. 68 ) viz. ‘ if a person informs or complains to the king ’ 
( avedayati ced rajne ) conveys that vyavaharapada means and 
includes only those disputes that are started or brought before 
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the Court at the instance of the parties. Manu VUI. 43 pres- 
cribes that neither the king nor his officers should start a 
dispute ( i. e. a legal proceeding ), nor should he sit silent upon 
( hush up ) a matter which has been brought before him by 
another ( i. e. by a party ). Gaut. XTTT . 27 lays down that a 
party should humbly approach a judge with his complaint. 
Katyayana (27) states ; ‘The king^ should not, through influence 
or through greed of money, take upon himself the disputes of 
men, when they do not themselves want to contend (in a court)’. 
Manasollasa n. 20 verse 1274 and Sukra IV. 5. 69 say the same. 
There must have always been several matters, of which nobody 
might complain and which the king might have to look into 
suo motu. Manu after dealing with the 18 vyavaharapadas ( in 
VIII. 1 to IX. 251 ) requires the king ( in IX. 252-253 ) to make 
efforts to destroy kantakas (thorns, harmful persons) and 
dilates upon many aspects of his activities in this respect. 
Narada relegates all matters in which the king took action 
suo motu to a separate topic, prakirnaka, about which he says 
‘ under prakirnaka are comprised lawsuits depending on the 
king ( i. e. on the king’s own action ) such as transgressions of 
the king’s commandments and obedience to his injunctions, 
grants of towns, dissensions among the constituent elements (such 
as ministers) of the State, the duties and breaches there of among 
heretics, followers of the veda, corporations ( of merchants ) and 
groups, dispute between father and son, neglect of prescribed 
penances, abstraction of gifts made to worthy persons, the 
wrath of hermits, sinful confusion of castes and the rules 
regarding their maintenance and ( in short ) whatever ( matter ) 
has been omitted in the preceding ( vyavaharapadas ) — these are 
treated under prakirnaka Brhaspati defines prakirnaka in 


330. 51 tRfr 5 gsr; i ^ gjfqfr&r sj^wntrit^Tf?- 
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the same way as Narada. Kautilya deals with the vyavahara- 
padas in his Dharmasthlya ( HI ) section and in the Kantaka- 
sodhana section ( IV ) speaks of matters that are similarly dealt 
with by officers called pradestrs ( who correspond to coroners 
and police magistrates of modern times ), while matters falling 
under the dharmasthlya section ( viz. the vyavaharapadas ) were 
disposed off by judges ( called dharmaslhas ). Kaptaka means 
in Kautilya as in Manu IX. 252 ‘ harmful persons ’. The chief 
matters that fell within the purview of the kantakasodhana 
( removal or punishment of harmful persons ) officers or courts 
were : Artisans like blacksmiths and carpenters were generally 
to work in guilds and receive from people materials for working 
them up ; if they caused unreasonable delay in handing back 
finished articles, they were to receive one-fourth less than the 
proper wages and were to be fined twice the amount of wages ; 
similar provisions are made for loss of wages and fines for 
weavers who do not increase the weight of cloth ( cotton, linen, 
silk or woollen ) woven up to the usual standard ; washermen 
were to wash clothes on wooden planks or smooth stones, but 
if they washed them elsewhere, they were to pay compensation 
for loss caused and a fine of 6 pawns ; they were to be fined 
twelve panas for the sale, pledge or hiring out of other’s 
clothes ; they were also to be fined for keeping clothes with 
them beyond the time ordinarily required ; for washing the 
best garments, garments of middling quality and inferior 
garments the wages were respectively one pana, i and I ; trust- 
worthy persons and experts were to decide disputes about colour 
and wages ; similar rules apply to tailors ; goldsmiths, who 


( Continued from the last page ) 

In an interesting paper contributed to the Sir Denison' Ross volume of 
papers pp. 234-240 Dr. V. Raghavan describes a work called ‘ Vais'yavam^- 
sudhakara ’ composed by Kolacala MalHnatha, the renowned commentator 
of the five classical Sanskrit Kavyas. This work is the report or decision 
given by a commission presided over by MalHnatha appointed to settle a 
dispute (which in these days might be called a caste question not cognisable 
by civil courts) that arose in the times of Devaraya 11. of Vidyanagara 
(1422-1466 A. D. ). Vaisyas were given a license to trade in the 24 cities 
and 108 shrines of the realm ; certain subcastes like the Komatis claimed to 
be vais'yas and this privilege also. MalHnatha decides after a searching 
examination of authorities that the wbrds vais'ya, vanik, nagara, uruja, trtiya- 
jatiya are synonyms, that Komatis. who were styled vijatls by their 
rivals, were vais'yas and entitled to all the privileges of vais'yas. This 
decision would come under either ... or . 
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without informing ( government officers ) purchased from un- 
clean hands ( i. e. from menial servants or slaves ) without 
changing the form of the article or after changing the form, 
or purchased from a thief were to be fined respectively 12, 24 
or 48 panas ; for stealing one { gold ) masaka ( one-sixteenth of 
a suvarna ) from off a suvarna, the gold-smith was to be fined two 
hundred panas and for stealing one masaka out of a silver 
dharani there was a fine of twelve panas ; fines are provided for 
loss of weight ( beyond the recognised standard ) in the case of 
working up copper, lead, brass, bell-metal, tin into vessels and 
articles; for manufacturing a counterfeit coin, for accepting it or 
passing it off to another the fine was a thousand panas and for 
entering a counterfeit coin in the royal treasury the punishment 
was death ; a physician, who undertook the medical treatment 
of a patient without informing ( government officers ) of the 
dangerous nature of the disease, was to be punished with the 
first amercement if the patient died and with the middling fine 
if the patient died through the carelessness of the physician and 
if the patient suffered some vital injury, the matter was to be dealt 
with as assault ( dandaparusya ) ; musicians and actors shall 
stay in one place during the rainy season and shall avoid taking 
excessive gifts or indulging in excessive praise of one patron ; 
for violating this rule the fine was twelve panas. The same 
rules apply to those who show dumb plays and to other mendi- 
cants, the latter receiving as many lashes as the fine imposed 
in similar cases on others. In IV. 2 Kautilya prescribes fines 
against merchants that use false measures, weights and 
balances ; that sell timber, iron, jewels, ropes, clothes mis- 
representing them as superior when they are inferior; that 
conspire to prevent the sale of merchandise ; that cause adultera- 
tion of grains, oils, salt, medicines &c. ; that raise the prices 
beyond those fixed by the superintendent of commerce for local 
commodities and for foreign produce. In IV. 3 Kaut. provides 
for measures against such calamities as fire, floods, pestilen- 
tial diseases, famine, rats, tigers, serpents and prescribes a fine 
of twelve panas for catching or injuring cats and mongooses 
employed to destroy rats. In IV. 4 Kaut. prescribes the measures 
that the ofiScer called samahartr has to take to protect the 
subjects against those who prey upon the people secretly by 
employing foul means. He has to employ spies under various 
disguises to find out the honesty or corruption of officers in 
the villages, of superintendents, of judges, of magistrates 
and witnesses and the punishment in these cases is generally 
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banishment. Kautilya IV. 5 deals with the detection of young 
men inclined to robbery and adultery by the employment of spies 
and agents provocateurs in the guise of ascetics and persons reput- 
ed to possess miraculous powers. The Kautiliya IV. 6 and 7 respec- 
tively describe the seizure of criminals on suspicion or in the 
very act itself and examination in cases of sudden death. Kaut. 
IV. 8 speaks of questioning in the presence of the wronged 
party of the witnesses of the accused, whether they are his 
relatives or total strangers, as regards the country, the caste, 
the family, the name, occupation, property, friends and 
residence of the accused and of the application of torture to the 
accused to elicit an admission of guilt. It is said that torture 
is to be applied only in the case of those whose guilt is believed 
to be established prima facie {aptarlosam karma karayet) , Va&i 
torture is not to be employed when the accused is guilty of a 
minor offence, is under age, old or diseased, is under the 
influence of intoxicants, or is a lunatic, or is overwhelmed by 
hunger or thirst or fatigue due to a journey, or has eaten to 
excess or is suffering from indigestion or is weak, nor is it to be 
employed in the case of a pregnant woman or a woman who 
was delivered of a child within a month ; and in the case of 
other women only half the torture prescribed for males or only 
the asking of questions is to be employed. Learned brahmanas 
and ascetics ( when accused ) are to be subjected to espionage 
only. Those who violate these rules or incite others to do so 
and those who are guilty of causing the death of an accused by 
torture are to be punished with the highest amercement. Four 
kinds of torture were employed in the case of complaints about 
wrongs viz. six dandas, seven whippings, two kinds of suspen- 
sion, and ( fourthly ) water-tube { i. e. injecting salt water in the 
nose from a tube ). In this chapter Kaut. states that one who 

332. The exact meaning of the four kinds of torture is not clear. 
Prof. V. R. Dikshitar in ' Hindu Administrative Institutions ' pp. 237-247 
tries very hard to establish that Kaut. recommends no torture in any case, 
that ‘ vakyatiuyoga ' means ‘pronouncing of guilt by the jury’ and karmanu- 
yoga means ‘judgment of the Chief Justice’. Though the learned 
Professor’s attempt to exculpate Kautilya may be due to laudable motives, 
the words of Kautilya are too clear to admit of any other interpretation than 
the one given above. If one dispassionately considers the fact that no karma 
was allowed to be employed in the case of the weak, the diseased, old men 
&c., that in the case of women ‘ardhakarma' alone was allowed, that a heavy 
fine was imposed for causing death by karma (karmana vydpddanena ), 

( Continued on the next page) 
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charges an innocent man with being a thief or who conceals a 
thief is to be punished like a thief and that even one who is 
not a thief may for fear of torture admit that he is a thief, as 
Mandavya did. Kaut. in IV. 9 prescribes that the samahartr 
and pradestrs should exercise control over all superintendents 
of the various State departments and their subordinates, that 
those who steal or seize valuable articles or jewels from State 
mines or manufactories should be simply sentenced to death, 
prescribes various fines and punishments for stealing or re- 
moving by force articles of different prices from the State 
granaries and store-houses, provides punishment for judges 
that threaten, browbeat, send out or unjustly silence or abuse 
litigants or that do not ask proper questions or ask improper 
questions, that cause unnecessary delay, unjustly rehear causes 
that have been heard or disposed of, and provides heavy punish- 


( Continued from the last page ) 

that Mandavya, though really not a thief, declared that he was so through 
the fear of the torments of karma (karmakle'sabhaydt), that in the four 
karmas we find suspension and water-tube and that immediately after the 
woris ‘ karma karayet ’ -we get the rule that in all crimes the brahmana 
was not to be subjected to bodily pain, it will have to be admitted that 
' karma ’ in this chapter of the ArthaSstra means ‘ torture One fails to 
see what ‘ ardhakarma ’ in the case of women will mean if ‘ karma ’ signifies 
only the judgment of the chief justice or why Mandavya should have 
confessed theft through fear of ‘ karmakle^ And one need not feel 
apologetic if Kautilya recommends torture in certain well-defined cases. 
Torture was an essential part in the Roman Criminal Procedure and Augustus 
had issued an edict about it. Vide Stephens’ ‘ History of English Criminal 
Law ’ vol. I. pp, 47-49. Torture by the police and third-degree methods 
are not unknown in the 20th century in the West ( even apart from the latest 
German methods ) or in India, though they are not expressly mentioned in 
any text-book or Act as allowable. Vide Harry E. Barnes’ ‘ Story of Punish- 
ment ’ pp. 10-15 for various kinds of tortures employed in the West for 
several centuries and third-degree methods (pp. 15-24 ), which he asserts are 
even now in almost universal use by the Police Department in the U. S. A. 
The story of Mandavya who though not a thief was held to be a thief, 
because he, owing to his vow of silence, did not reply when questioned and 
near whom was found the booty stolen and who was impaled, is found in 
Adi. 63. 92-93 ( cr. ed. chap. 57), Adi. 107-108 ( cr. ed. chap. 101), 
Anu^sana IS. 46-50 and in Nir, (I. 42) and Bn quoted by Aparirka (p. 599). 

jfhr: g<i u i ^< 4*1 ra<*4iti: •• aitrlf 

63. 92-93. Kaut. IV. 8 appears to have had a different version of the story 
before him. The Markandeyapurina chap. 16 has the story of Animandavya. 
The story of Mandavya was a leading case, it appears, in criminal law. The 
Mrcchakatika (Act IX. 36) appears to refer to torture. 
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ments for releasing persons jailed or for rape on a woman in a 
lock-up. Kaut. IV. 10 prescribes alternative punishments of fines 
in lieu of the cutting off of fingers or mutilation of limhs for 
several offences such as theft or assault, abuse and defamation 
or showing contempt to the king by riding his horse or other 
conveyance or fabricating royal orders, prescribes death for 
selling human flesh, simple death or highest amercement for 
stealing images of gods or animals, for abducting human beings 
or for wrongfully seizing fields, houses, gold, gold coins, jewels 
and crops. Death with or without torture is provided for in 
Kaut. IV. 11 for murdering a man in a quarrel ( but when the 
wounded man dies a fortnight or a month after the quarrel, 
highest fine or fine of five hundred punas and the expenses of 
medical treatment ); different kinds of punishments are provided 
for wounding with a weapon, impalement for causing violent 
death of men and women, burning alive for those who aim at 
securing the kingdom or force entrance into the royal harem 
or incite wild tribes or enemies or instigate disaffection in the 
capital or country or army, drowning ( or solitary confinement 
in a dark room, acc. to another reading ) for a br§hmana 
offender of this sort, cutting of tongue for insulting or abuse of 
parents or a teacher or an ascetic, drowning for one destroying 
the dam of a tank or for a poisoner or for a woman murdering 
a man, tearing to death by bulls for a woman who murders her 
husband or child or her elders or administers poison or sets fire. 
Kaut. adds that the punishment of death with torture has been 
prescribed by ancient smrti-writers, but that it is proper to order 
simple death in cases of offences in which no cruelty enters. 
Kaut. IV. 12 starts by declaring that no man shall have sexual 
intercourse with a woman ( not his wife ) against her will, 
prescribes different punishments for forcible sexual intercourse 
with an immature girl or a girl that has attained maturity, of 
the same caste, or of a different caste, provides that for inter- 
course with a willing maiden the fine will be 54 panas for the 
man and 27 for the maiden, further provides that it is no 
offence for a man of the same caste to have intercourse \fith a 
maiden who has not been got married for three years after the 
appearance of menses, provides fines for deceitfulness in substitut- 
ing one girl at marriage while showing another before, provides 
that if a woman whose husband is gone abroad commits 
adultery a relative or servant of the husband may keep her 
under restraint and that if the husband on his return forgives 
the woman her paramour may not be proceeded against, 
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but if he does not condone, the nose and ears of the woman 
may be cut off and the paramour should be sentenced to death. 
Kaut. IV. 13 provides punishment for brahmanas eating or 
drinking what is forbidden to them and varying fines for 
administering forbidden food or drink to members of the four 
varnas, provides fines for house-trespass and lurking house-tres- 
pass by night, provides punishments for witchcraft, provides 
burning alive in a vessel for adultery with the queen and other 
punishments for adultery with women of the several castes, 
whether guarded or unguarded, prescribes a fine of 24 panas for 
adultery with a nun. 

The above is a meagre summary of Kautilya’s section on 
kantakasodhana. Kautilya is encyclopaedic on this subject as on 
several others. The number of offences dealt with by him is very 
large and his treatment in some respects compares favourably 
with such modern criminal codes as the Indian Penal Code. 
Many of the provisions contained in Kaut. TV are found in Yaj. 
(II. 273-304), in Narada (in prakirnaka and elsewhere ) and 
also in Manu (e. g. VEtl. 365-368 about rape or adultery, 
Vin. 396-97 about washermen and weavers, IX. 225-226 about 
musicians and dancers, IX. 231-232, IX. 261-267 ). Why Kaut, 
treats of several offences under kantakasodhana and not under the 
dharmasthlya section, it is somewhat difficult to say. It is probable 
that he included under dharmasthlya only those complaints or 
actions that were fought out between the parties, even though 
many of the wrongs complained of under vakparusya, danda- 
parusya, sahgrahana and steya were criminal and the same 
as those treated of in the section on kantakasodhana. In w rongs 
dealt with in the kantakasodhana section it was the king or king’s 
officers who themselves brought up the offenders for punishment 
and the offences were viewed not as mere private matters, but 
as matters in which the State was concerned for the eradication 
of crime in general. Kautilya in HI. 20 speaks of prakirriaka 
but therein he seems to include some miscellaneous matters 
like non-return of borrowed articles or deposits ( at the proper 
time and place), evading payment of ferry tax under the 
pretence of being a brahmana, connection with a public woman 
kept by another, misappropriating revenue collected as agent 
for a householder, a candala’s touching an Arya woman, invit- 
ing for dinner in honour of Gods and Manes Buddhist or 
Ajivaka or Sudra mendicants, abandonment of parents, child, 
wife or husband, brother or sister, teacher or pupil ( when not 
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guilty of a grave sin ), wrongful confinement of a person &c. 
Kautilya does not apparently include under prakirnaka all 
matters in whicli the king acts siio mvtu as Nar., Br. and Kat- 
do but includes these latter under kantakasodhana. He, how- 
ever, states here and there ( IV. 1 and 13 ) that the matters dealt 
with under kantakasodhana are quite analogous to those under 
such titles as dandaparusya treated of under the dharmasthlya 
section. For example, in IV. 1. he says that if a physician 
through negligence causes loss of a vital part to a patient then 
the matter may be treated as dandaparusya.^ So Kautilya 
probably represents a much earlier stage of judicial administra- 
tion than Nar. or Br. , who included under prakirnaka all 
matters in which the king acted of his own motion ( i. e. all that 
falls under kantakasodhana in Kaut. ). 

The enumeration of vyavaharapadas is very ancient and 
authoritative, but there is hardly any scientific principle of 
classification underlying them. A writer called Nibandha- 
nakara quoted in the Sarasvatlvilasa^ (p. 51) holds that in 
all the vyavaharapadas from rnadana to ddyaviblmga the relief 
claimed is something to be given or rendered ( deya ) by one 
party to the other, while in vakparusya, dandaparusya, sahasa, 
gambling and betting the principal relief is in the form of 
danda (punishment). Here there is a glimmering of the dis- 
tinction between civil and criminal litigation. Two deep-seated 
principles in the administration of law and justice everywhere 
are ‘fulfil your promises’ and ‘ cause injury (himsa) to no one’. 
It is therefore that we find Brhaspati stating that lawsuits are 
of two kinds according as they originate in (demands about) 
wealth or in injuries. Yaj. II. 23 speaks of arthavivdda ( civil 
dispute ) and so made a distinction between civil and criminal 
disputes. Lawsuits^ originating in wealth are divided into 
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fourteen sorts and those originating in injuries are of four sorts 
These last are vakparusya (defamation and abuse), dandaparusya 
(assault and battery), sahasa (murder and other forms of violence) 
and strisahgraha (adultery). Here there is a clear distinction 
made between civil disputes {arthamula or dhanamula) and 
criminal ones ( hiinsa-mula ). Kat. also says that disputes have 
their source in two viz. not rendering what should be given and 
injury (himsa). Though in this way a distinction was made 
between civil and criminal disputes among the 18 titles of law, 
it appears that the set of rules and the procedure in both were the 
same ( except as to the tune allowed for reply, as to the qualifica- 
tions of witnesses and as to proxies ), the same courts tried both 
kinds of disputes and not as in modern times (when civil 
disputes are tried in one class of courts and criminal complaints 
in another and when the procedure also in both differs a great 
deal). There were not two sets of courts in ancient India as 
there were in England before the fusion of Law and Equity* 
but all courts in ancient and medieval India were required to 
administer the law of the texts tempered by common sense and 
reason as laid down by Br. : ‘a decision should not be given by 
merely relying on the text of the sastra ; when consideration of 
a matter is divorced from reason and common sense loss of 
dharma results’ ( q. by Apararka p. 599 ). 

Nar. (1. 8-29), Br., Kat., the Agnipurana (253. 1-12 which 
reproduce almost vei'btdim the verses of Nar.) and others 
predicate several things about vyavahara, such as that it is 
dviphala ( has two results ) and so on. All these are brought 
together here below for convenience. Vyavahara is: — 

Ccduspdd — having four feet, viz, dharma,^ vyavahara 
caritra, rajasasana, acc. to Nar. (L 10); while acc. to Yaj. II. 8 
336. Among the verses at the end o£ IV. 1 of the Artha^stra the follow- 
ing two verses occur: vrsaiT; 

II • These two occur in Nar. (I. 10-11) and Harita (q. in S. V. p. 58) with 
variations, viz, both read g;!® and Par. 

M. III. p. 10 reads 3 Lengthy explanations of these verses 

are offered in Apararka (p. 597), Smrticandrika (II. pp. 10-11), Vyavahara- 
prakas'a (pp. 7, 88-89) and other digests. It has to be noted that the four 
(dharma &c.) mentioned in these verses are the means of arriving at a 
decision in a law-suit, as Br. says : SVWWKW ^K^ur 

TH^t fqf^nfv! II ( in W- P- 10. ITT. HT. HI. p. 16, sv. >?• 

p. 6); vTvqg vsir i wriww: g^nxrrpiwHr 
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and Br, they are the plaint, the reply, the proof ( kriya ) and 
decision ( nirnaya ) or acc. to Kat. 31 ( q. by Apararka p. 616 ) 
plaint, leplj, p7-atyakalita^ and hiya. 

Dharma and the other three are really the four feet of 
nirnaya (final decision), which is one of the four stages of a 
law-suit ( vyavahara ) and so only in a secondary or far-fetched 
sense they are the four padas of vyavahara. Each of these four 
is said to be of two kinds. Vide Sm. C. 11. pp. 10-11, Par. M. HI- 
pp. 198-199, V. P. pp. 87-88 where the verses of Br. are set out 
and fully explained. A decision is said to be arrived at according 
to dharma when the wrong-doer admits his guilt or wrong-doing 
and the real owner secures his wealth or the relief due to him 
without having to undergo the trouble of a protracted trial by 
means of witnesses, documents &c. Similarly a decision to be 
arrived at by ordeals is said to be one by dharma. Dharma and 
satya are often identified ( vide note 125 above ) and here the 
wrong-doer tells the truth and the decision is therefore said to be 
by dharma. When a litigation is fought out in Court by citing 
witnesses, the decision is said to be by vyavahara. ‘ Witnesses ’ 
are ‘mentioned only by way of illustration ( and imply docu- 
ments, possession and other means of proof). When a defendant 
is guilty of not giving a straight reply or when his reply is 
tainted with faults and so is unacceptable and a decision is 
given against him on that ground alone it is still a decision by 
vyavahara. Caritra means ‘ the usages of a country, village or 
family ’ ( deiasthitih purvakrta caritram mmiidUhrtani — Vyasa q. 
in Sm. C. n. p. 11 and Vy. Nir. p. 138 ). This seems to be the 
sense of ‘ caritra ’ in ‘ phalakavare charitratoti ’ occurring in 
Nasik Inscription No. 12 in E. I. vol. VJII. p. 82. In prakirnaka 24 
Nar. seems to give the same sense ‘ sthityartham prthivlpalais- 
caritravisayah k^h ’. Caritra also means ‘ anumana ’ ( posses- 
sion and presumptions ). ‘ Anumanena nirnltam caritramiti 
kathyate ’-says Br. quoted in Vy. Nirnaya p. 139 and Par. M. m. 
p, 198. Usages are the means of decision in certain cases apart 
from the question whether they are supported by the smrtis or 

337. Pratyakalita means, acc. to Apararka p. 616, the deliberation of 
the judge and sabhyas as to where the burden of proof {onus probandi) lies 
and as to the method of proof. Acc. to the Mit. on Yaj. II. S, pratyakalita 
in this sense is not a vyavaharapada, since it is not directly related to the 
litigants. Acc. to Nar. II. 21 pratyakalita seems- to mean an addition to the 
plaint or to the reply (i. e. a supplementary written statement ), 
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not. ‘ Caritram pustakarane ’ means that such usages are 
valid means of decision if they have been written down or 
recorded by the king, while ‘ caritram tu svikarane ’ ( the 
reading in Par. M. ) means ‘ usages become the rule of decision 
when they are accepted as valid by the people and by the 
courts ’. When a king issues in a matter of dispute an order 
which is not opposed to smrtis or local usages and which is 
thought out as the most appropriate one by the king’s intellect 
or which is issued to decide a matter when the authorities on 
each of two sides are equally strong, it is a decision by royal 
command. Br. ( in Par. M. IE. p. 148 ) and Kat. ( verses 35-38 
q. in Sm. C. H. p. 10, Par. M. Ill pp. 16-17, V. P. p. 7 ) explain 
the above four. Brhaspati gives two meanings of caritra: (1 ) what 
is decided by inference ; {%) the usages of a country. When it is 
said that each later one of the four stultifies each preceding one, 
the idea is not that in all cases it is so, but that it is so only in 
some cases. Vide Kat. ( 43 q. by V. P. p. 90 ) which makes this 
clear. Some examples may be given. If one litigant says that 
he would prove his case by an ordeal, while the other says that 
he will prove his contention by human means ( documents or 
witnesses &c. ), then the trial by ordeal is not to be resorted to 
but the hearing of the case is to proceed in the ordinary way. 
Vide Kat. 318 ( q. by Mit. on Yaj. H. 33 ) for this rule. Here 
dharma is set aside in favour of vyavahara. Another example 
is given in the Par. M. HI. p. 18. A person belonging to one 
of the four varnas commits a seditious act ( rajadroha ) and 
through timidity admits his guilt ( this is satija ), but the 
witnesses ( relying on Manu X. 130 that where the punishment 
would be death, a witness may tell a lie ) deny that he was 
guilty of the act and he is let off. Here dharma is set aside in 
favour of vyavahara (trial based on the depositions of witnesses). 
Vide Sm. C. ( H. p. 11 ) for another similar example. In the 
country of Kerala visiting a prostitute was not condemned by 
custom. So even though it is established by witnesses that a 
person in Kerala did so, the local king may not punish him 
with a fine. Or suppose a person is charged with the offence of 
adultery with the wife of an abhim and this fact is established 
by witnesses. Yet the man charged may show that among the 
abhiras there is a usage ( written down in the census records of 
the king ) that adultery with an abhlra woman is not punish- 
able. In such cases caritra (usage) annuls the (ordinary) 
vyavahara. But suppose that in such cases the king, in order 
to improve the morals of a section of his subjects, issues a 
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proclamation that from the date of the proclamation one who is 
guilty of adultery with an abhira woman will be punished, then 
in that case usage will be set aside by royal command, which 
will then be the rule of decision. Similarly where there are no 
witnesses nor documents nor possession and no room for ordeal 
and there are no texts and local usages it is the king who has to 
decide as best as he can. Vide Pitamaha q. in Sm. C. ( II. p. 28). 
Kat. ( verses 39-43 q. in V. P. p. 89 ) describes how and when 
each later one sets aside each prior one. 

Catuslhuna — ^having four bases viz. satya, witnesses, 
pustakarana and rajasasana. 

Catuhsadtiana — ^having four means viz. samn, dam, hhedit 
and danda. 

Caturtiita — benefitting the four ( the four varnas and four 
asramas ). 

Caturoyapin — that envelopes or reaches four viz. the dis- 
putants, witnesses, the sabhyas and the king. 

Catuskarin — that brings about four results viz. dharraa 
( justice ), gain, renown, love or regard of the people. 

Astariga — it has eight limbs or members viz., the king, his 
good ofBcer ( chief judge ), sabhyas ( puisne judges ), sastra { law 
books ), accountant, scribe, gold, fire and water. 

Astudasapada — ^has eighteen titles ( viz. rnadana and 
others enumerated above ). 

^asakha — ^having a hundred branches. This is approximate. 
Nar, { I, 20-25 ) states that the 18 titles have 132 sub-heads 
( rnadana 25, upanidhi 6, sambhuyasamutthana 3, datta- 
pradanika 4, asusrusa 9, vetana 4, asvamivikraya 2, vikrlya- 
dana 1, kritanusaya 4, samayasyanapakarma 1, ksetravada 12, 
strlpumsayoga 20, dayabhaga 19, sahasa 12, vakparusya and 
dandaparusya 3, dyutasamahvaya 1, prakirnaka 6 ). 

Triyoni — having three springs or motives viz. kama (sexual 
desire ), krodha ( hot temper ), lobha ( greed ). 

Duydddyoga — founded on two kinds of complaint viz. on 
suspicion or on fact, Nar. I. 27 says that a complaint on 
suspicion may be made against those who associate with men 
of evil repute ( such as thieves, gamblers and dissolute persons ) 
or it may be made on the ground that a certain person is really 
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the thief because the thing stolen is found with him ( this is 
Mtvabhijjoga ). This latter may take two forms i. e. the grievance 
of the plaintiff may be negative ( e. g. the defendant took or 
borrowed a debt or article and does not return it ) or positive 
( e. g. the defendant has dispossessed the plaintiff uf land).^ 
Vide Mit. on Yaj. II. 5. 

Diidvara — having two openings i. e, it is based on the 
statements in the plaint and those in the reply. 

Dvigati — having two issues, that is, the decision may be 
founded on truth or on error. 

Dvipada — ^having two aspects, viz. relating to wealth and 
so civil ( dhanamula ), and relating to injury and so criminal 
( hirhsamula ). This is acc. to Kat. 29. 

Duirutthana — having two springs or sources. It is the same 
as above. Harlta and Kat. 30 mention this. 

Diiskandha — having two trunks viz. dharmasastra and 
arthasastra ( acc. to Kat. 32 ). 

Dviphala— having two results, victory or failure ( Kat. 32 ). 

Ekamula—Hanta and Kat. mention this. It means ‘having 
only one ( viz. what is to be established ) as its root ’. 

Sapam and apana — wdiere both parties to the litigation or 
one of the parties stakes ( either through pride or anger or 
belief in the truth of his case ) a certain sum of money to be 
paid by him in case of his defeat, that is called sajxinu law-suit 
( Yaj. n. 18 ) ; in this case the defeated party will pay to the 
king the usual fine for a defeated party and also the sum staked 
by him and will deliver to the successful party what is due to 
him. Vide also Visnudharmottara III. 324. 44. A lawsuit may 
also be apam ( without a stake being declared ). Nar. ( I. 4 ) 
employs the words soUara and anuttura for these two. 

The Sm. C. ( K pp. 27-28), Par. M. ( III. pp. 42-45 ), Sarasvati- 
vilasa pp. 73-74, V. P. pp. 36-38, state that, according to Pita- 
maha, the king may take cognizance of his own motion without 
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the complaints of private persons of certain matters called a}xc- 
radha-% padas and chcdua and these works set out the lists of ten 
aparadhas, 22 padas and 50 chakts^. The king may himself 
come to know about these or these matters may be brought to 
his notice by an officer called sucaka or a private man called 
stobhaka, defined acc. to Kat. ( 33-34 ) as follows;— that man 
is declared to be suatka who is appointed by the king himself 
for finding out the wrong-doings of people and who on coming 
to know of them conveys them to the king; that man is a 
stdbhaka who with a sole eye to money and without being urged 
by the king informs the king first of actions ( among the people) 
that are condemned by the sastras. ’ Therefore a stobhaka is 
a private informant for money. The ten aparadhas, acc, to 
Nar, are ; disobedience of the king’s order, murder of a woman, 
confusion of varpas, adultery, theft, pregnancy from one not 
the husband, abuse and defamation, obscenity, assault ( danda- 
parusya ), abortion They were called aparadhas because they 
were met with fine. It will be noticed that some of these come 
under several vyavaharapadas and some like ‘ varnasahkara ’ 
are included in prakirnaka by Narada ( v. 4 ). The king could 
by his own action investigate these even if no private complaint 
be lodged. Sarhvarta (quoted by the Sm. C. II p. 28, Par. M. 
ITT pp. 44-45 ) gives another list which differs in some respects 
from the above. In the Nalanda copperplate of Devapaladeva 
( E. I vol. XVII p. 310, p. 321 ) an officer called ‘ dasaparadhika ’ 
is mentioned. In many grants from the 7th century onwards 
among the taxes remitted to the donees we often meet the ex- 
pression ‘together with the ten aparadhas’ (sadasaparadhah’i iii 
Valabhi grant of Dhruvasena III dated saihvat 334 i. e. 653-4 
A.D., E. I. vol. I p. 85, at p. 88, E. I. XVn p. 310 at p. 321, in Gupta 
Ins. No. 39 p. 179 of 766-767 A. D. ), or ‘ dasaparadhadisamastot- 
pattisahito dattah ’ ( in E. I. vol. VII p. 26, p. 40 of sake 852 ), or 
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‘ sadandadasaparadhah ’ ( E. L vol. in p. 53 at p. 56, Torkhede 
plate of Govinda in sake 735, and E. L vol. HI p. 263, 266, the 
Rajor inscription of Mathanadeva dated Vikrama saihvat 1016 ), 
It is not correct to hold that the words refer to the right of the 
donee to be exempt from guilt arising from the commission of 
some traditional offences or that authority was conferred by the 
grant on the donee to deal with offenders committing the ten 
aparadhas and to recover the fines imposed by themselves ( as 
suggested in J B O R S for 1916 p. 53n). No king would ever 
think of exempting donees in pious gifts or the villages in those 
grants from the results of such grave aparadhas as the murder 
of a woman, adultery, theft and abortion, nor is it possible to 
hold that a king authorised a private individual or individuals 
to exercise judicial power in such crimes as murder when ( as 
we shall see later on ) the power of dealing with sdhasa was not 
conferred on sreni or gana tribunals. The real meaning appears 
to be that the fines levied by him for the commission of the 
aparadhas in the villages granted would be made over to the 
donees as part of the gift, when recovered by the king. The 22 
mdas were called padas of the king to distinguish them from the 
vyavaharapadas. According to Pitamaha^^ they are: ripping 
open an animal’s body (with a sharp weapon), destruction of 
growing crops, incendiarism, rape of a maiden, concealment of 
treasure trove, making a breach in an embankment or thorny 
hedge, grazing cattle over the field of another, destruction of 
a public garden, poisoning, high treason, unauthorised break- 
ing of the royal seal, divulging the secret line of policy of 
the king, releasing from jail a prisoner, appropriation of the 
taxes or fines to be levied by the king (these are two), 
appropriating gifts ( made by the king ) or the utseka 
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( ? utsarga, dedication to the public ), preventing the proclama- 
tion ( of royal orders ) by beat of drum from being heard, 
receiving property from a person who is not the owner, receiving 
articles that are enjoyed by the king ( without his permission ), 
causing destruction ( or loss ) of any one of the ( seven ) elements 
( of the State ). The fifty dialas were mostly breaches of etiquette 
before the eyes or in the presence of the king. According to 
Pitamaha they are : obstructing the road, raising the hand' 
threateningly, leaping over a fort-wall ( without permission or 
reason ), destroying a cistern, destroying a temple, filling up a 
ditch ( dug round a fort ), divulging the weak points of the king 
( to the enemy ), unauthorized entrance into the harem or royal 
chamber or the treasury or the royal kitchen ( these are four ), 
prying when the king is taking his meals, voiding ordure or 
urinating or blowing the nose or passing wind in the presence 
of the king ( these are four ), to sit before the king on haunches 
( paryank^na ), to occupy the foremost seat in the king’s 
presence, to enter royal presence in a dress more resplendent than 
the king’s or supported by another or by the wrong-doer or at an 
improper time (these are four), to lie down on the bed or seat of the 
king or to put on his shoes ( these are three ), to go near the king 
( uncalled ) when the latter is lying down on his bed, to serve the 
king’s enemies, to occupy a seat that is not offered, to use gold in 
the dress or ornaments (these are two), to take tambula (from the 
king’s betel box ) and chewing it ( this is one ), to speak loudly 
without being asked ( by the king ), to run down the king, to 
wear only one garment, to appear before the king with oil on 
the hair, to untie the hair ( before him ), to cover one’s face, to 
have a body painted with figures, to wear a garland, to shake 
one’s garment, to cover the head, to be bent on finding the 
weak points of the king, to be thick with evil men ( or to touch 
the king ), to have dishevelled hair, pointing out the nose, the 
ears and the eyes ( these are three ), to pick the teeth, to cleanse 
the ear or the nose ( these are two ). As the list of cJmlas is a 
very long .one the verses are not quoted below, but are given 
in the Appendix ( note 342 a ). Sukra ( IV. 5. 73-88 ) . quotes 
all the verses from Narada and Pitamaha on the aparadhas, 
padas and clwlas and in HI. 6 also gives a list of ten sins, which 
is different from that of the aparadhas. 

• In modern wcwks on Jurisprudence various classifications 
of Law are stated. For example. Dr. E. Jenks in ‘ New Juris- 
prudence ’ ( 1933 ) furnishes at the end of hjs work ^ very 
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elaborate classification which is set out in the note below. ^ 
Ancient systems cannot be expected to present such a classifica- 
tion. Ancient Hindu smrtis were content, as shown above, to 
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divide the vyavaharapadas into civil and criminal. They more 
or less deal with most of the subjects brought out in modern 
classifications but not in an orderly manner. They also divide 
laws into substantive and adjective or procedural. The vyava- 
harapadas correspond to the former and the rules about 
procedure, the appointment of Judges and the constitution of 
courts, evidence and limitation are adjective law. Some of 
these are dealt with in the commentaries and digests under a 
section called vyauaharamatTka ( the elements of judicial proce- 
dure ) and the rules of evidence are stated in Yaj., Nar. and 
others under the vyavaharapada rnadana once alone. It would 
be more convenient to deal with adjective law first. That law 
is now of antiquarian or academic interest only and will there- 
fore be treated somewhat briefly. The smrtis lay down a high 
level of judicial procedure, but the procedure must have been 
modified to suit the requirements of different times and the 
resources and inclinations of different kings. Some of the 
vyavaharapadas viz. rnadana ( recovery of debt ), strtpiinisayoga 
and dayabhaga ( partition of heritage ) are of great practical 
importance even now, as all Hindus are governed in matters of 
partition, inheritance, debts, marriage and son ship by the rules 
of Hindu Law gathered from the Smrtis and digests as modified 
by legislative enactments and judicial decisions. For descrip- 
tion of Judicial administration in the Buddhist texts and times, 
vide Fick pp. 107, 111-112 ( which show that the administration 
of justice in Vesali, the capital of the Licchavis, was a 
complicated affair, one of the courts being that of the atthakulakas 
i. e. of eight heads of families ), Jayaswal’s ‘ Hindu Polity 
part n pp. 156-157, Hiouen Thsang’s account in Beal’s B.E. W. W. 
Vol. L pp. 84-85 ; and Bombay Gazetteer, Vol. 24 pp. 266-267 
( for the administration of Justice under the Marathas ). 

Justice was to be primarily dispensed by the king. He 
was an original court as well as an appellate tribunal. Smrtis 
and digests insist that the king cannot dispense justice by him- 
self alone, but must do so with the help and guidance of others. 
Manu Vni. 1-2 and Yaj. H. 1 provide that the king wearing no 
gaudy dress or ornaments is to enter the sabha ( the Hall of 
Justice ) for looking into the causes of litigants, accompanied 
by learned brahmanas and ministers proficient in statecraft is 
to be free from hot temper and greed and -decide according to 
the law laid down in dharmasastras. Kat. ( 55-56 quoted in V. 
M. p. 278, Mit. on Yaj. H. 2) says the same thing and adds that 
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a king who examines disputes in the presence of the Judge, the 
ministers, learned brahmanas, the purohita and the sabhyas 
attains heaven. Vide ^kra IV. 5. 5 to the same effect { taking 
half verses from Yaj. and Kat. ). The king was not to decide 
by himself but was to follow the advice of his judge, though 
the responsibility even when he took advice was the king’s^ 
Vide Sukra IV. 5.6 ( naikah paiyecca karyani ). Nar. I. 35 says 
that the king has to abide by the view of the judge (pradmva- 
kamate sthitah). This sentiment that it is not safe for a single 
man, however clever he may be, to undertake to decide a dispute 
was so ingrained among all jwople that Kalidasa gives expres- 
sion to it in the Malavikagnimitra (Act I) when he pens the 
sentence ‘ sarvajnasyapyekakino nirnayabhyupagamo dosaya*. 
In Raghuvaihsa 17.39, Kalidasa states that king Atithi always 
lookea into the causes of people himself with the help of judges 
{dharmastha)^* . Pitamaha^ states that a person even if he 
knows the rules ( of dharma ) should not give a decision single- 
handed. Justice was to be dispensed openly in the court and 
not secretly. Sukra (IV. 5. 6-7 ) states that neither the king 
nor the judge nor the sabhyas were to hear a cause in secret and 
that there were five reasons that led to the charge of partiality 
in judges viz. hot temper, greed, threats, enmity and hearing 
disputes in private. Judicial action is divisible into two pro- 
vinces, viz. that of law and that of fact. The latter is a field in 
which it is impossible to lay down rules for determination. On 
points of facts there was a vast scope for the king’s or judge’s 
discretion. And therefore the texts contented themselves by 
saying that the king or judge should keep an open or impartial 
mind, should be free from hot temper or greed, should hear 
causes under the glare of public view and should not decide 
at his own will alone but with the help of learned brahmanas 
and sabhyas. As regards points of law the king or judge is 
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required to decide according to the rules of dharmasastra (Manu 
vm 3., Yaj. n. 1, Nar. L 37, ^kra IV. 5. 11 ) and where there 
are no texts the king should decide in accordance with the re- 
cognized custom of the country. Kat. solemnly warns the 
king against legislating or deciding according to his own will 
in the face of the texts : ‘ If a king decides ( a case ) by his own 
fiat where there is a text ( of the sastra applicable to it ) it leads 
him away from heaven, it causes ruin to the people, it brings 
danger ( to the king ) from the armies of his foes and it strikes 
down the roots of ( long ) life ; therefore a king should decide 
the causes of people according to the rules of sastra ; but in the 
absence of smrti texts he should carry out (judicial adminis- 
tration ) according to the usages { lit. the views ) of the country’. 
These are the same as Sukra (V. 5. 10-11). Kat. further pres- 
cribes that the usages established in a country by the approval 
of its people and that are not in direct conflict with Veda and 
Smrtis should be recorded in writing under the seal of the king. 
Pitamaha^* quoted by the Sm, C. (11. p. 26) states that in 
certain cases it is the king’s own mind that is the deciding 
factor. 

How the king directly dispensed justice is illustrated by 
the rules of Gaut. XII. 40-42 and Manu Vm. 314-316 that a 
thief who has stolen a brahmana’s gold may run with dishevelled 
hair to the king carrying an iron club or a heavy bludgeon of 
khadira wood, may declare the sin committed by him and request 
the king to award punishment, that the king may then strike 
him with the club and that whether the thief dies or lives after 
the king so strikes him he becomes free from the guilt. The 
king was also the highest court of appeal. The Eajatarahginl 
( VI. 14-41 ) states how king Yasaskara heard the appeal of a 
person who had sold his house without the well, who on returning 
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from a long absence abroad found the well usurped by the vendee 
and was defeated in the lower courts because the vendee had bribed 
the scrihe to write ‘ kupasahita ' instead of ‘ kuparahita ' and how 
the king decided in the man’s favour by exposing the vendee with 
a trick ; while in VI. 42-69 the same king is said to have reversed 
another decision about a contract by a man whose 100 coins 
had fallen into a well. The same work in another place 
(IV. 82-108) states how a brahmana wife appealed to the king 
of Kashmir to find out the culprit who had murdered her husband 
in his sleep and how the king by superhuman means held a 
sorcerer to he the murderer. 

When owing to pressure of other weighty business the 
king cannot attend to the work of administering justice, the 
king should appoint a learned brahmana together with three 
sabhyas to decide the disputes of people. Vide Manu VIIL 9-10, 
Yaj. II. 3, Kat. 63^*^ (same as 6ukra IV. 5. 12). The qualifica- 
tions of a judge are set out in many places. Ap.^ Dh. S. IL 11. 
29. 5 prescribes that in law-suits judges shall be endowed with 
learning, good family, and should be old, clever, and careful about 
dharma. Nar. requires: ‘ The Judge should be proficient in the 
texts on the eighteen titles of law, their 8000 sub-heads, in logic 
(anvlksikl) and should be master of the Veda and Smrtis. Just 
as a physician takes out from the body an iron dart by the employ- 
ment of surgical instruments, so a judge should extricate from a 
law-suit the deceit ( underlying it ) Kat. says that a judge 
should be restrained, born of a good family, impartial, not 
repellent ( or harsh in his manners ), steady, afraid of the next 
world, highly religious, assiduous and free from hot temper. A 
fine enumeration of the qualities required in a judge is given 
in the ancient drama Mrcchakatika ( IX. 4 ). Vide Manasollasa 
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n. 2 verses 93-94. A Judge was generally styled pradiivaka or 
sometimes dharmadhyaksa (as in Raj. R. p, 18),®^ or dharma- 
pravaktr ( Mann VIII. 20 ) or dharmadhikarin { as in Manasollasa 
n. 2. verse 93 ). Pradvivaka is an ancient word. It occurs in 
Gaut. XIIL 26, 27 and 31, Nar.^^s (1.35), Brhaspati ( q. by 
Apararka p. 602 ). The word is a combination of 'prad’ (one 
who puts questions to the suitors, from the root ‘ praccb ’ ) and 
‘ vivaka ’ ( who speaks out or analyses the truth, from the root 
‘ vac ’ with ‘ vi ’ ). The derivation is given by Nar., Brhaspati, 
Kat. 68 and others. The word ‘ prasnavivaka ’ ( which is quite 
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antiquity and occurs in Vaj. S. XXX. 10 and Tai. Br. III. 5. 6. 
The existence of the word pradvivaka as early as Gautama 
( about 500 B. C. ) and of prasnavivaka in the Vaj. S. and Tai. 
Br. clearly establishes that in ancient India judicial functions 
became separated very early from executive or political 
functions. 

The chief Judge was preferably to be a learned brahmana 
( Manu Vin. 9, Yaj. H 3 ). Kat. (67)^ and Sukra IV. 5. 14 
prescribe that, if a learned brahmana cannot be had for the post 
of the chief judge, then a ksatriya or a vaigya who knows the 
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dharmasSstras may be appointed, but the king should carefully 
avoid appointing a sudra as a judge. Manu Vm. 20 says that 
the king may prefer a brahmana who is not learned and main- 
tains himself hy the mere fact of his caste, but should never 
have a sudra as the expounder of dharma and that the country 
whose king has a sudra as judge to expound dharma comes to 
ruin as a cow sinks in mud. Vyasa ( q. in S. V. p. 65 ) is to the 
same effect. Manu ( Vm. 10-11 ), Yaj. ( H. 3;), Nar. ( DI. 4 ) and 
Sukra IV. 5. 17 state that the king should appoint at least three 
sabhyas ( puism judges or members of the court of justice ) to 
associate with the Chief Judge in the disposal of suits ( the 
idea being that three are the least number of sabhyas to be 
appointed ). Kaut. ( HL 1 ) prescribes that the courts called 
* dharmasthlya ' should be manned by three judges called 
dharmasthas who should possess the qualifications and status of 
amatyas and that such courts should be established on the borders 
of the provinces, for a group of ten villages ( sahgraharuz ), for a 
district (drovamukka, 400 villages) and provinces {sthdniya, 
800 villages). Brhaspati says®* that the sabhyas may be 
seven, five or three. As in the case of the chief judge, the 
sabhyas should be preferably brahmanas, but they may be 
ksatriyas or vai^as. Manu ( VUL 11 ) and Br. say that when 
in a sabha three brahmanas learned in the Vedas sit along with 
the chief judge appointed by the king that is like the sabha of 
Brahma or it is like a sacrifice. Yaj. n. 2, Visnudharmasutra 
TTT . 74, Kat. 57, Nar. m. 4-5, Sukra IV. 5. 16-17 and others 
require the following qualifications in the sabhyas ; they should 
be endowed with the study of the Vedas, should know dharma- 
sastra, should speak the truth, should be impartial to friend or 
foe, should be steady, devoted to their work, intelligent, here- 
ditary, proficient®* in arthasastra. Impartiality in the king 
and the judges is insisted on in the texts. Vide Vas. 16. 3-5, 
Nar. ( I. 34, Id. 5 ). The king was not to appoint as sahhyas 
those who were ignorant of the usages of the country, who were 
atheists and devoid of the study of sastras, who were either 
puffed up, hot-tempered, greedy or distressed ( Br. q. in Sm. C, 
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n. p, 15 ). The chief justice ( pradvivaka ) with the sabhyas 
constituted the Court, being appointed ( mijukta ) by the king- 
It was stated above that the king w'as to enter the Hall of 
Justice with the chief justice, sabhyas and brahmanas. The 
distinction is that sabhyas were appointed by the king as 
judges, while brahmanas were persons who were well-versed in 
dharmasastra, who could attend the Court, though not appointed 
( aniyukta ) and whose opinions on difficult points of law ,were 
respectfully received by the judges. They ( the learned 
brahmanas ) were in the position of amiais curkr. All and 
sundry were not to intermeddle in trials before the court, but 
only those who were learned in dharmasastra were allowed to 
express their opinions on knotty points. Vide^’ Mit. om,Yaj. 
II. 2. Manu VIH 12-14 ( same as Nar. III. 8-10 in a different 
order ) say that either a person should not enter a suhha or jf he 
enters should say what is proper, that a man remaining silent 
or declaring what is false becomes a sinner and that, w'here in 
spite of the opinion of some or all sabhyas, justice is not done 
by the king, they become participators in the king’s guilt. Yat. 
(74-78) makes it the duty of the sabhyas to bring roupd a 
king gradually to the right path when the king is about to 
start on the path of injustice and to state the true decision. ^ 
In, the case of the brahmanas their duty ends with stating the 
rule according to the sastras ; they have not, like the sabhyas, 
to, prevent the king from doing the wrong thing or to bring 
him round to the path of right and justice, hfar. ( HI. 1 ) states 
elsewhere that one who is not appointed by the king should not 
interfere by his speech in the decision of a case and that if he 
does so he would be fined. This applies to the people that are 
present in the court to see the trial or that accompany the 
litigants. It has no application to learned brahmanas, who 
though not appointed by the king, can state their view of the 
law. Vide Vyavaharasara pp. 16-17. Nar. HI. 17 requires that 
all the judges of the Court should give a unanimous decision, 
and that then only the decision leaves no grievance ( in the 
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mind of the litigants ). ^ The V. P. ( p. 27 ) states, following 
Jaimini Xn. 2. 22, that the opinion of the majority of sabhyas 
is to prevail.** According to Gaut.*^ XI. 25 as interpreted by 
Apararka p. 599, if there is a difference of opinion among the 
judges, the king is to seek the advice of those who are learned 
in the three Vedas ( along with the other vidyas ) and decide the 
matter finally. Kat. (58-59) states that the court of justice 
should have associated with the task of deciding disputes some 
merchants who belong to a guild, who are men of good family 
and character, of mature age, endowed with wealth and decent 
conduct and free from malice. The Mit. and Sm. C. say that 
this is done to placate the common people in the country.*^ 
This also shows the growing importance of the moneyed classes 
and of traders. In the Mrcchakatika a sresthin and a kayastha 
are associated with the Judge. 

The chief judge and the sabhyas** were not to hold conver- 
sation in private with any one of the litigants while the suit 
was pending and if they did so they were liable to be fined ( Kat. 
70). Kaut. IV. 9 prescribes fines and even corporal punishments 
for judges (dJiarmastJias) and pradestrs who corruptly give 
wrong decisions, cause loss or sentence to corporal punishment. 
If the sabhyas*^ give a decision, which is opposed to smrti and 
usage, through friendship, greed or fear, each was liable to be 
fined twice as much as the fine to be paid by the defeated party 
(Yaj. n. 4, Nar. L 67, Kat. 79-80). The Visnu Dh. S. V. 180 
and Br. prescribe banishment and forfeiture of all property for 
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sabhyas that give an unjust decision or take bribes. Kat. 81 
prescribes that the loss caused by the fault of sabhyas must be 
made good by them to the losing party, but the decision given 
by them will stand Sukra (IV. 5. 63-64) prescribes the punish- 
ment of a thief for a lekhaka ( a scribe ) taking down a different 
deposition from the one actually given or for a sabhya making 
use of such a deposition knowingly ; IV. 5. 93 prescribes fine and 
removal from office if a sabhya gives a wrong decision through 
greed &c. and IV. 5. 282 prescribes a fine of 1000 panas against 
a judge giving a corrupt decision. There must have been a few 
cases of judges taking bribes in ancient India as in modern 
times ( even Lord Bacon in the 17th century was found guilty 
of taking bribes as Lord Chancellor and confessed his guilt ). 
In the Dasakumaracarita^’ (VUI. p. 131) the cynical jester 
Viharabhadra says to his king that judges decide matters just as 
they please after taking bribes and the king thereby incurs in- 
famy and the sin of doing injustice. It was believed that when 
a just decision was given, the king and the sabhyas became 
free from sin, the sin reaches him only who is guilty ( whether 
plaintiff or defendant); but where an unjust decision is rendered 
a, quarter of the sin falls on the litigant ( plaintiff or defendant ) 
who is guilty of adharrm, one quarter each on the witnesses, the 
sabhyas and the king. The Baud. Dh. S. LjlO. 30-31, Manu VUL 
18-19, Nar. (IH 12-13 ) have the same two verses. The Vyava- 
haratattva ( p. 200 ) says that Harita also had the same verses. 
In the Mattavilasa-prahasana (pp. 23-24) reference is made to 
the giving of bribes to the presiding officers of courts ( we should 
read ‘ adhikarana-karanikanam’ instead of ‘ — karunikanam ). 
Kaut. IV. 4 makes it a duty of the samahartr to employ spies in 
various disguises to test the honesty of judges ( dfiarma p tliap ) 
and magistrates (pradestrs) and, if they were found to be ready 
to succumb to bribes, to order their banishment. 

As to sabha, vide pp. 92-93 above. The Nirukta (HL 5 ) in 
explaining Bg. L 124. 7 {gart^g4va sanaye dhavarmm) states 
that garta means a wooden board or stump in a sabha on which 
a Bonless widow claiming her husband’s wealth had to stand 
when claiming it. 
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A court of justice was (acc. to Br.^) of four kinds, viz. 
one established (pratisthita ) in a fixed place such as a town, 
apratisthita ( not fixed in one place, but moving from place to 
place as on a circuit), mudrita (the court of a judge appointed 
by the king, who is authorised to use the royal seal ), sasita ( or 
sastrita, acc, to S. V. p. 68 and Par. M. m. p. 24 ) i. e. the court 
in which the king himself presides. The Court of justice ( in the 
capital) was to be to the east of the palace as stated by 
Sankha and Br. ( in Sm. C. 11. p. 19 ) and was to face the 
east. The court-house should be decorated^® with flowers, 
statues, paintings, idols of gods and should be furnished with 
incense, throne or seat ( for the king or judge ), seeds, fire and 
water ( Br. in Sm. C. II p. 19 ). The sabha was also called, as 
stated above, dharmadhikarana or simply adhikarana ( in 
Mrcchakatika IX and the Kadambari, para 85 ) or dharmasthana 
or dharmasana or sadas ( Vas. 16. 2 ). The Kadambari ( para 85 ) 
speaks of the royal palace as having a court of justice where 
the judges ( dharmadhikarins ) sat on high cane seats. The time 
for holding the court is the morning, acc. to Manu VH 145, 
Yaj. L 327. Kaut. states that the king^ should look into the 
disputes of people in the 2nd part of the day divided into eight 
parts. The Dasakumaracarita ( note 367 above ) shows the same 
thing. Kat. (61-62) prescribes that the time for holding the 
court as laid down in the sastras is three parts of the day after 
the first part (when the day is divided into eight parts) i. e. 
from 7-30 A. M. to noon. There were holidays ;on which 
courts were closed i. e. on 8th and 14th tUhis, Pull Moon day and 
the amdvasyd of every month ( Samvarta acc. to Par. M. m. p. 23, 
Huita, acc. to S. V. p. 72 ). The sabha is said to have ten angas 
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byBr.^^ viz. the king, the chief judge appointed by him, the 
sabhyas, smrti, ganaka (accountant), lekhaka{the scribe), gold, 
fire, water and smpurusa (a bailiff, otherwise called sadhyapala). 
The chief judge declares ( the law), the king awards punishment, 
the sabhyas examine the dispute, smrti ( dharmasastra ) lays 
down the rule of decision, the success ( of one party or the othef) 
and the punishment ; gold and fire are required for taking oaths, 
the water is for men when they feel thirsty, the ganaka counts 
the wealth or subject matter of dispute, the scribe writes down 
the pleadings, depositions and the decision, the purusa summons 
the sabhyas, the defendant, the witnesses and he guards the 
complainant and the defendant when they have furnished no 
surety ( for appearance ). It is further said that of these ten 
angas (limbs) the king is the head, the judge the mouth &c. 
Acc. to Br. (q, in Par. M. HI. p. 30) and Sukra IV. 5. 43 the 
accountant and the scribe were to be proficient in grammar, 
lexicography and counting, were to be pure ( in character ) and 
conversant with several alphabets. Purusa was called sadhyapala, 
who was to be hereditary, strongly built, a sudra and obedient to 
the sabhyas (Vyasa in Par. M. HI. p. 30, V. P. p. 31). The ten 
angas enumerated above ( viz. king &c. ) are respectively iden- 
tified with the head, the mouth, the arms, the hands, the thighs 
( ganaka and lekhaka), the two eyes ( gold and water ), the heart, 
feet (Br. in V. P. p. 31, Hajrita in Raj. R. p. 20 ). In the Hall of 
Justice the king faces the east, the sabhyas, the accountant and 
the scribe respectively face the north, the west and the south 
( Br. in Par. M. HL p. 35, Vyavaharasara p. 25 ). Omitting the 
king and the chief judge the sabha is said to have eight angas in 
certain works (e. g. S. V. p. 72). The chief justice, the sabhyas and 
the learned brahmanas were probably elderly people, as great 
emphasis is laid on this by.Nar. ( HI. 18 ) and Udyogaparva 35. 58 
‘that is not a real sabha where there are no elderly men &c. 
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and tlTVT%W, the 2nd ( qr flff iTT ) was a hall where sacrifices were performed 
and the 3rd ( ) was the royal durbar attended by brahmanas, warriors, 

royal officers and servants. 
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■ In the drama Mrcchakatika ( Act IX ) we have a graphic, 
though brief, description of judicial procedure in ancient India. 
That drama is at least as old as the 4th or 5th century A. D. It 
is very instructive to compare the procedure described in it with 
that gathered from Nar., Br. and Kat. who constitute the leading 
triumvirate on law and procedure in the smrtis and who pro- 
bably flourished a little before and a little after the drama.. It 
will be found on comparison that the procedure in the drama is 
in, essentials the same as that of the three smrtis mentioned 
above, though there ,is some difference in minor details. The 
principal points in the. drama bearing on judicial administration 
may be brought together here at one place. The coi^rt house 
was called ‘ adhikarana ’ ; the chief judge was called adhi^ara- 
nika ; he was assisted by the sresthin ( a prominent merchant 
or banker) and a kayastha; all three are referred to as 
‘ adhikaranabhojaka ’ and are addressed as adhikrta or niyukta 
( appointed by the king ) ; when a despot was on the throne, sthe 
judge’s position was precarious and he could be deprived of the 
post at the king’s sweet will ( the Sahara, king’s brother-in-law, 
threatens the chief justice with summary dismissal ). There was 
a servant who arranged the seats in the court, inquired whether 
there was any litigant, summoned Vasantasena’s mother and 
Carudatta ( this man corresponds to the purusa or sadhyapala ) ; 
inquiry was made by the judges as to whether any one wanted 
to file a suit or complaint ; the sresthin and kayastha are asked 
by the presiding judge to write down the important parts of the 
complainant’s statement ; a private person ( who was not a 
relative) could complain to the court about an alleged murder ; the 
judge allowed an old person like the mother of Vasantasena and 
a respectable and well-known citizen like Carudatta to occupy a 
seat when replying to questions from the court, but Carudatta 
was deprived of this concession when a prima fade case was 
made out against him ; the court-house ( being probably situated 
near the palace ) had near it mantrins, dutas, spies, an elephant 
and a horse ( and the chief of the city police is asked to ride 
the horse and find out whether the corpse of a woman lay in the 
public garden ), and kayasthas ; Carudatta was called upon to 
state the truth and the judge tells him that in the court no trick 
(chala) will be allowed to pass;^^ when a strong case was 


373. Compare i vT^t- H- 19; 

i. 29; sr 5 ^ sra - 1 
ver: 1. 31. 
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made out against Carudatta by circumstantial evidence he was 
asked to confess his guilt, otherwise he was told that he would 
be whipped ( i e. this refers to whipping to extort a confession, 
vide above note 332); the judge was only to pronounce the 
judgment and recommend the legal punishment, while the king 
had the last word about the exact punishment ; Manu’s work 
was an authority ; a brahmana offender was not to be sentenced 
to death, but was to be banished with all his wealth, though 
some kings did not act up to this rule ; impalement was carried 
out by candalas ; ordeals of fire, water, poison and balance were 
known and Sudraka conveys ( visasalUatulagniprarthite me vicare ) 
that Carudatta had prayed for trial by ordeal, but that the chief 
justice, because there were witnesses and circumstantial evi- 
dence, refused that request. 

The court so far described ( i e. where the king or the 
chief justice appointed by him presided ) was the highest court. 
But other tribunals were recognized in the smrtis and digests. 
Yaj. I 30 and Nar. (1. 7) state that law-suits may be decided 
by village councils (kulam), corporations {ireyi), assemblies 
(pwga in Yaj., sratw in Nar,), the judges appointed by the king 
and the king himself, each later one being superior to each 
preceding one. The first three were practically arbitration 
tribunals like the modern panchayats. The several words here 
require explanation and they have been differently interpreted 
by different digests. Medhatithi on Manu VTTT 2 explains 
these words at great length. Acc, to him ‘ kulani ’ means ‘ group 
of relatives ’ and also ( acc. to some ) ‘ impartial persons ’ 
( madhyasthapurusah ) and 'gara' means ‘builders of houses 
and mansions or brahmanas dwelling in mathas Acc. to the 
Mit. and V. P. p. 29 ‘ kulani ’ means ‘ an assembly of the rela- 
tions, agnatic and cognatic, of the litigants ’ ; acc. to the Sm. 
C. it means ‘the agnates of the parties’; acc. to Apararka it 
means ‘husbandmen’. It appears likely that ‘kulani’ means 
officers who presided over a group of eight or ten villages and 
who were granted the produce of one kula of land as their 
salary. Vide Manu VII. 119 and Kulluka thereon and Damodar- 
pur plate of Gupta year 124 in which the head of the district 
( visayapati ) is said to have been assisted by the nagarasresthin, 
prathama-kulika and prathama-kayastha ( E. 1. 15 p. 130 ) and 

374. ^mi>i dwvsjw I sns5i 

(I. 7). 
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‘gramasta-kuladhikaranam’ in E. 1. vol. 17 p. 345 at p. 348 in 
the reign of Ku maragupta I. From the Sanchi stone Inscription 
of Ghandragupta II ( of the Gupta year 93 i. e. 412-13 A. D. ) it 
appears that pmchayats were called ‘ pancamandall ’ (Gupta 
Inscriptions pp. 29, 31 ). ‘ Sreni’ means, acc. to most commenta- 
tors, ‘ the corporation of persons following the same craft or 
avocation , though they may belong to different castes ’ such as 
horse-dealers, betel-leaf sellers, weavers and dealers in hide. 
Acc. to the V. M. p. 280, ‘ sreni ’ is an association of artisans or 
traders ‘ Pugas ’ are assemblies of men of one place ( a village 
or a town ) belonging to different castes and following different 
avocations. Kat. ( 225 and 682 ) distinguishes between gana and 
which he respectively defines as ‘assembly of families’ (teZas) 
(Sm. C. n. p. 18, Par. M. HI. p. 352) and ‘assemblies of traders 
and the like ’ ( V, R. p. 668 ). V. P. p. 30 says gana and puga are 
synonyms. The king was thus the highest court of appeal and 
next to him was the court of the judges appointed by him, 
Brhaspati ( S. B. E. vol. 33 p. 281 verse 28 ) ordains ^ that the 
kulas, srenis and ganas that are well-known to the king may 
decide the disputes of litigants except those that fall under 
saliasa and that it was only the king who could carry out the 
order for fines or corporal punishments, i. e. the arbitration 
courts could only decide disputes not involving sahasa and they 
had no power to execute their decrees about fines and corporal 
punishments, hut that their decisions had to be filed with the 
king, who, if he did not disapprove of them, put them into execu- 
tion. Pitamaha^* appears to mention three classes of State 
courts, while Yaj. and Nar. refer only to two ( viz. that of the 
chief justice and that of the king himself ) : ‘ a dispute decided in 
a village may be taken to the city and one examined in the city 
( court ) to the king ; a dispute decided by the king whether 
correctly or incorrectly cannot be reviewed. ’ It is distinctly 

373. fw«rnmi5»Tl i TRmraifm- 

^ I ^ T^T^i: I ^mrfirw if 

« fW- in II. 20, TO. HI. III. p. 32, ft. p. 68, «T. p. 22. 

For the first, vide IV. 3. 279 and the second is IV. 5. 30 which reads 

376. snff je: W3rf*l i ??= gfffi ^ tretr fsr- 

» f5erT*i5 in H- P- i®. nxr m. m. p- +2. 
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provided by Br.^ (S. B. E. vol. 33 p. 282 verse 31) that the 
sabhyas are superior to the kulas and the rest, the chief justice is 
superior to sabhyas and the king is superior to all. Pitamaha^’* 
provides that when a litigant is not satisfied with the decision 
given by a kula tribunal or the others, he can carry the matter by 
way of appeal to the king. Besides these courts it appears from 
Kautilya that the village headman ( gramika or gramakuta ) 
exercised certain summary powers such as driving out of the 
village a thief or an adulterer (HI. 10) and that he could try 
some offences (IV. 4, gramakutamadhyaksam id satri bruydt See.). 
Even in the 20th century in the Bombay Presidency under the 
Village Police Act (Bombay Act VHI of 1867 ) the village head- 
man ( called Police Patil ) has the authority to try and on con- 
viction to punish with confinement for a period not exceeding 
twenty-four hours any person charged with the commission of 
petty assault or abuse within the limits of a village and the 
person convicted has no right of appeal to any court or magis- 
trate against such conviction and only the High Court has the 
power to entertain a petition for revision ( which it hardly ever 
does). Bhrgu^* quoted in Sm. C. U, p. 18 and other digests 
says that there are ten tribunals common to all men viz. the 
village people, the assembly of the citizens of the capital, gana, 
sreni, men learned in the four vedas ( or vidyas viz. anvlksikl 
and the rest ), the vargins, kulas, kulikas, judges ( appointed by 


377. i »iw«j 

II ^5. in i|. p. 30. IV. 5. 32 has the last verse, the last pada 
being . The «<r. JI. P- 30 explains: ^i^iaft frTeVTf^^trrwt 

... I aen i gjnsrt 

fStwiTTiavt ^ aaliv 
' ^tutiraiat aalw 

377 a, fra artv ta’atv ipd 

II tvamf q. by sv. ia. p. is. 

378. ^ I faniv irsupTr JTicV 

ar^: II 53: wiaaiT: wiaafraarascgavai* 

rea: 11 aaargaa 4a ^fra wtannSfra^ 1 wias^sarsa srwmfaairera: 11 

I I iffai aa »a^aeaTgfa~'g^ aiaor: < ^fwia ^iaaneja ^ 

q. by II. P. 18, an- ar. m P- 24, ^r. fa P 67 (summary in prose), 

*a. a. pp. 8-9. ‘ ^^atmaiar . ‘ ^raan: ' 

«a. a. p. 9 ; ‘ miaai inaarar?! faf^i arsa^: 1 gaar ’ aar- at. 

III. p. 25 ; ‘ ^nar'' aiaqaarai^ lai^r aiaaf:: aag^m: anaai^T^a: 1 ’ 

«j-. a. p. 9. It should be noted that here ^;?na and are separate 

tribunals. 
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the king ) and the king himself. The vargins are the groups 
of various kinds such as ganas, pugas, vratas, srenis and others. 
Kulikas may be the elders of the families of the plaintiff and the 
defendant. In the Damodarpur plates ( E. I. 15 p. 130 ) we come 
across one Dhrtimitra who is described as ‘ prathamakuiika '. 
The word ‘ pancakula ’ was applied to certain high officers in 
Gujarat and Kathia wad; vide I. A. vol. 11 p. 220 ( Abu Ins. of 
Bhimadeva dated Vikrama year 1265) and Tawney’s translation 
of the Prabandha-ointamani pp. 18, 84, 129, 149, 190 for ‘panca- 
kula ’. The provisions about the conflict between customs and 
usages on the one hand and sruti and smrti on the other will be 
dealt with in detail later on in another section. A few words 
may be said here about conflicts between smrtis. In disputes 
between residents of the same country, the same city or the same 
hamlet of cowherds or of the same capital or village, the decision 
should be according to their own conventional usages, but in 
disputes between these and others ( who are not residents of 
those respective places ) the decision must be in accordance with 
the sacred texts ( Kat. 47 q. in S. V. p. 72, Par. M. UI. p. 41 ). 
Another rule is that when there is an apparent conflict between 
two smrtis, reasoning is to decide in ordinary life which should 
be followed or reasoning based on the actions of the aged and 
the experienced is to decide what text to follow (Yaj. II. 21) and 
the business of the interpreter consists in holding that one of 
the smrtis contains a general rule and the other an exception 
or that the two apply to different sets of circumstances ( visaya- 
vyavastha)or that an option may be intended. Voluminous 
glosses have been written on this one text of Yaj II. 21 right 
from Visvarupa in the 9th century downwards. Another rule 
is that in the administration of justice dharmasastra rules have 
superior force to those of arthasastra. This has been already 
referred to above (p. 9). Bhrgu further provides that foresters may 
get their disputes settled by foresters, members of caravans by 
other members, soldiers by ( a tribunal of ) soldiers and those 
who stay in a village as well as in a forest may get their dis- 
putes settled either by villagers or by foresters by mutual 


379. imi: i v aarevrei 

<i?¥Tra: « q- by II p. 18, H. (a. p 67 ; JtrHwaSfa % a 

1 aaf jraficva n q. by p. i3. 

q. by to. si. hi. p- 41, s. ft. p. ^2. II. p. 26 appears to 

a scribe it to 
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agreement and that the five tribunals for foresters and others are 
kulikas ( high ofiicers or heads of families ), sarthas ( members of 
caravans), headmen, villagers, citizens. The texts further provide 
that in certain cases the court was to call in aid outsiders to help 
in deciding disputes. Vyasa^' says: ‘In the case of disputes 
among traders, artisans, husbandmen and actors it is impossible 
for others to give a ( correct ) decision ; hence such matters should 
be got decided by experts in those various matters ’. Br. states 
that in disputes among husbandmen, craftsmen (carpenters 
and the like), artisans (like painters), money-lenders, guilds, 
dancers, sectarians ( like Pasupatas ) and criminal tribes the 
decision should be made with the help of those who understand 
the conventions made by them and their usages. In disputes 
about the boundaries of villages and about fields in a village, 
four, eight or ten neighbours were to settle the boundaries ( vide 
Manu Vin. 258, Kaut. III. 9, Yaj. H. 150-152 ). Kaut. 1. 19 
and Br. ^ ( q. in V. P. p, 23 ) say that disputes between those 
who have performed austerities or between those who are adepts 
in witchcraft and Yoga should not be decided by the king 
(unaided), but with the help of those learned in the three Vedas, 
as otherwise they may feel offended. These quotations show 
that certain people could claim to be tried by their peers or at 
least by a jury. This jury system was resorted to for settling 
complicated questions of fact. It is a very ancient system, being 
mentioned even by Gautama XI. 21-22 ‘the king, having 
received help from the heads of husbandmen, merchants, cow^ 
herds, money-lenders and artisans as regards disputes in their 
own groups, should finally decide what is just ’. 

It has already been stated above that the king is to decide 
according to the srartis. He has also to take into consideration 
the duties and usages of the several varnas and the eighteen low 


II =vr»T quoted in qm WT. III. p. 42. CTf. ij. p. 23; qfisiTSri: 

i 53: rtw tiffor quoted 

in jq. a- p. 23. This is gq; IV. 5. 18. 

382. twilqqi g lir^: wf I JTrqnftjrf^ =1^ q ftrf aihr- 

■rlTong H I. 19 towards end. 35 . in *q. q p. 23. 5 q. nf. p, 281 

ascribes it to both and qinax. 

383. 3«rt trqtftqjTTWiKnq' 
gfrq tTl?«msTT 1 XI. 21-22. 
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castes®^ ( acc. to Manu VJLii. 41 and Harlta ). The eighteen low 
castes said to be outside the pale of the four varnas and asramas 
are enumerated by Pitamaha, viz. washerman, shoe-maker, nata 
( dancer caste ), bamboo-worker, fisherman, mleccha, bhilla. 
abhira, matahga and nine others ( the names of which are not 
given here as the text is corrupt ). 

The foregoing gradations of tribunals did not all exist at 
all times in ancient and medieval India. One thing is, however, 
quite clear. There was always a court of the Chief Justice 
appointed by the ruling power and final appeal lay to the ruler 
himself. But as regards inferior tribunals usage varied. For 
example, it appears from a decision of 1742 in which a ruling of 
king Shivaji about a Kulkarni oatan is set out that in Shivaji’s 
time disputes could be taken before three different but inferior 
tribunals, viz. the got ( i. e. the assembly of castemen ) which is 
somewhat like the kula tribunal of the smrtis, or before arbi- 
trators hailing from a place other than where the dispute took 
place or before the officers, balutedars and chief men of several 
villages round about. ^ 

Manu ( VIII. 23 ) prescribes that the king fully dressed and 
with an undisturbed mind, after taking his seat in the Hall of 
Justice, should perform obeisance to the gods, the guardians of 
the ( eight ) quarters ( Indra and others, as specified in Manu 
VII. 4 ) and should then commence the work of looking into the 
legal business. The transaction of legal business has four 
stages ( from the king’s or judge’s point of view ) viz. first 
receiving information from a person, then finding out under 
what title of law ( vyavaharapada ) the information falls, then 
consideration of the pleadings of the parties and the evidence 


II II- P- 29, <nT. Jif. III. p. 46, IT. f%. p. 74 ; 

I ... tiarr; iiwtnn nurmu: i w g 

Rsrai: I II- P- 29, VTT. »IT- HI- P. 46. 

385. Vide ‘Vatanpatrem, Nividapatrei' edited by Messrs Mavjt an 
Parasnis (1909 A. D. ) in Marathi p. 12 at p. 18 ‘TTgTf {T^flTTI ffsflTT 

airnj^ gtui ^TfgviiT Jiwrir xrat anritT itt >ihnir trrai; 

qTTuastiT xr^i UT 'mwcEiiT <1135 31^^ v 

« #rii ^ virfr ttstt siitto itt 

iirew al irtrfl a*fW nrtfrfl ufaof. ’ 
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led by them and lastly the decision.^ When a litigant comes 
before the court at a proper time ( i. e. when the court is sitting) 
and makes his bow, he ( the king or judge ) should^ address 
him as follows : — “ What is your business ? What is the injury 
done to you ? Don’t be afraid, speak out, man ! By whomi 
when, where and why ( was the injury caused ) ? When thus 
asked whatever he replies should be considered by ( the judge ) 
with the sabhyas and brahmanas and if the matter be legally 
entertainable he ( the judge ) should deliver the seal (sealed order) 
to the plaintiff or order the bailiff to summon ( the defendant )”. 
These observations are made by Kat. ( 86-88 ). Whatever a 
man, being excited by one of the emotions of love ( or anger 
or greed ), says before the court, should be first written down 
on a board or the like by the scribe ( Nar. n. 18 ). 

Very elaborate rules are laid down about the summoning of 
the defendant or accused by Nar. ( I 52-54 ), Br, Kat. ( 96-100 ), 
Sukra ( IV. 5-102-106 ) and others. A few of the rules are set 
out below. The first person to be summoned is the one against 
whom a complaint based on suspicion or truth is made by the 
plaintiff or complainant. But other persons may be called as 
defendants either when the person proceeded against by the 
plaintiff puts forward another as liable to plaintiff’s claim or 
makes another liable along with himself or when another person 
is accepted by the plaintiff ( on behalf of another who is a minor 
&c. ) or ( acc. to the Madanaratna ) another person himself comes 
forward ( as defendant ). The king should not require the personal 
appearance of the following persons : the diseased, minors, very 
old ( beyond 70 ), one in a calamity, one engaged in some 


386. ®iprH: vw aff: • 

fStPl II ( I. 36). For explanation, vide II, p. 29, f^. p. 75. 

387. gnw 1 1% S’ qtst 

II q- by thht. on li- 5, vrr- nr. ni. 52 and 55 . 
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religious rite, one who would suffer irreparable loss by coming, 
one in misfortune ( such as the death or disappearance of a 
dear relative ), one engaged in the king’s business or in a 
( religious ) festival, one intoxicated, a lunatic, one distressed, a 
servant, a woman 3** who is young and whose family is in 
straitened circumstances or who is of good family or who is 
recently delivered, a maiden who is of a higher caste than that 
of the complainant. Nar. (1. 53 ) prescribes that cowherds 
when it is the season for taking cows for grazing, agriculturists 
in the sowing season, artisans actually engaged in work 
and soldiers engaged in war should not be summoned to 
appear in person, while so engaged. In these cases some 
one on their behalf should be summoned as a representative. 
But it is provided that even these persons may be summoned with 
proper safeguards in important cases or grave charges, such as 
the killing of human beings, theft, rape, eating forbidden food, 
counterfeiting coins, high treason &c. But women who by 
their earnings support their families, unchaste women, prosti- 
tutes, women without family and women excommunicated for 
grave sins may be summoned to appear personally A person 
who is summoned and is able to appear but does not appear in 
person was to be fined according to the value or importance of 
the subject matter of dispute e. g. in slight causes fifty ( copper ) 
panas, two hundred at least in the cases of middling value and 
500 panas at least in heavy causes (vide Kat. lOO-lOl quoted by 
S m , C, II. p 34, Apararka p. 607. ) After taking the fine and 
waiting for 30 days or a month and a half the king may give 
a judgment in favour of the plaintiff, due to defendant’s default. 
But if the defendant does come after that time, the suit may 
be restored and proceeded with. But when there is an invasion 
by an enemy or a famine or an epidemic or disease the king 
should not impose a fine, but send a second summons. In the 
case of those who are exempted from personal appearance ( as 
above ) their relatives ( son, father &c. ) or some other person 


390. Compare sec. 132 of tbe Indian Civil Pro. Code (Act V of 1908) 
for exemption of certain women from personal appearance. 

390 a. Compare the Indian Soldiers ( Litigation ) Act ( IV of 1925). 

391. Vide Mit. on Yaj. II. 5 ( for quotations about most of these rules), 
Apararka p. 606, Par. M. III. p. 51, Vyavahara-mayukha pp. 9-10. 

392. ( racrsaigr ^ 51 ^ ? ) 
I «i. p- 29. 
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appointed by them ( such as a pupil, servant &c. ) or one who can 
be recognised as their agent may be allowed to appear. ^ But 
no representative was allowed in serious charges cited above 
( vide Kat. 93-95 q. by Apararka p. 639, Sm. C. II. p. 34 ). If a 
father, brother, a friend, or a relative appears before the court for 
the real litigant, the law-suit may be proceeded with (Pitamaha). 
Whoever carries on anything through another by appointing 
him to that task should be understood to have done it himself 
and the business transacted by such a representative or agent 
cannot be annulled. If a person who is not a brother nor father 
nor son nor appointed to represent another prosecutes a law- 
suit for another, he is liable to be fined As the king was 
supposed to be the guardian of a minor’s wealth, it appears from 
this that a king could have appointed a guardian for the suit 
when a minor was concerned. The above provisions show that 
maintenance and champerty were not encouraged by ancient 
Hindu lawyers. 

An interesting question arises whether lawyers as an 
institution existed in ancient India. The answer must be that 
so far as the smrtis are concerned, there is nothing to show that 
any class of persons whose profession was the same as that of 
modern counsel, solicitors or legal practitioners and who were 
regulated by the State existed. This does not preclude the idea 
that persons well-versed in the law of the smrtis and the pro- 
cedure of the courts were appeinted ( ntyiikta ) to represent a 
party and place his case before the court. The procedure 
prescribed by Nar, Br. and Kat. reaches a very high level of 
technicalities and skilled help must often have been required in 
litigation. In the com. of Asahaya as edited by Kalyanabhatta 
on Nar. ( rnadana 4 ) there is an instructive story from which 
it appears that persons who had studied the smrtis helped parties 
in return for a monetary consideration to raise contentions 


II q- by p. 89 ,^. er. p.20i; ^ i rfi iRpmt i 

I frww q. by II. P.33, «r. It. 

p. 40 : ^rar: qjnqfu; i qrf^^ff 

lfrS5=^: W II quoted by 3iqrW P. 639. 
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before the court. But there also the helper comes forward 
saying that he is a very old friend of the family and has been 
appointed by the party to represent him. So he corresponded 
to what is called a recognized agent in the Indian Civil Pro- 
Code, Order HI. r. 2 ( Act V of 1908 ). In Sukra IV. 5. 114-117 
some important rules are given the person who is appointed 
to represent a party should get as his wages 1/16, 1/20, 1/40, 1/80 
or 1/160 part of the amount in dispute, that the wages become 
less and less as the claim in dispute becomes higher or if 
several persons employ one representative ; one who knows 
dharmasastra and the procedure of law-suits should be appointed 
as representative and not any one who is deficient in these ; if 
the representative takes wages without knowing these he should 
be punished by the king. A representative is to be appointed 
by the party and not by the king at his will ; if the representa- 
tive allows the matter entrusted to him to fail owing to his greed 
he is liable to be fined in the ‘Questions of Milinda’ ( S. B- 


394. (^!) i iwacrrsrt 

’sr II wr ^gH»ii»Tr 

aw 'ftww 'I ’nasirl iwT^Bwisw^n si la i aiwui 

th^Timihh II ansrf isRvt fwisfr si yiui wsmTirsn • ^^si iwwi 
ibsnsfr i »{«ig si ^ r g « ^ rv. 5. 114-H7. The words 55 S^ present 
a diflSculty. Probably there is a compound of sji^ with ^psrW. 

395. The story in the com. on Nar. is as follows : In Pataliputra (modern 
Patna) a brahmana named Sridhara acquired with great trouble a fortune and 
lent to a trader named Devadhara ten thousand drammas at the rate of 2 per 
cent per month. When one month passed Devadhara paid as interest 200 
drammas. When the 2nd month was running. Devadhara died of high 
fever, his son died of cholera and only the great-grandson of Devadhara, by 
name Mahidhara, remained. He was a very young man addicted to gamb- 
ling and other vices. His property was taken under their protection by his 
maternal uncles. They were advised by a brahmana who had a smattering 
of smrti lore and was called Smartadurdhara ‘ Don't pay even a rupee to the 
creditor Sridhara. I shall save you even in Court by citing appropriate 
texts. ’ The uncles replied ‘ if you save us, we shall give you a thousand 
drammas as a reward ’. When the 2nd month passed (from the date of 
borrowing), Sridhara called upon the uncles to pay 200 drammas as interest 
for the 2nd month. They replied ‘You cannot claim even the principal 
(from the great-grandson of the original borrower), much less interest*. 
Smartadurdhara, the legal adviser of the uncles, said "Narada declares 
(r^dana 4) 'grandsons should pay the debts of the grandfather; that 
(debt)'ceases from the fourth'. On hearing this Sridhara was stunned, 
but gathering his wits filed a suit in the court and had summonses issued 

(Continued on the next page) 
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E. vol. 36 p. 238 ) there is a passage about certain bhikkhus in 
the ‘city of Righteousness’ (dkamnuimgara) who are styled 
‘ dhammapanikas ’ (dealers in dharma) and are described as 
follows ; ‘ ( Bhikkhus ) , who in the spirit and the letter, in its 
arguments and explanations, its reasons and examples teach and 
repeat, utter forth and recapitulate the ninefold word of the 
Buddha; such bhikkhus are called, O king, lawyers in the 
blessed one’s city of Righteousness ’ and on p. 239 there are 
‘ dhammasetthino ’ (bankers of dharma), which word reminds us of 
the sresthin in the Mrcchakatika. The dhammapanikas probably 
correspond to such lawyers as Smartadurdhara mentioned above. 
The rules of Sukra make a near approach to the modern 
institution of the Bar and the fees prescribed by Sukra are 
similar to those allowed by the Bombay Regulation U'of 1827 
and by Schedule III to the Bombay Pleaders ’ Act ( Bombay Act 
XVn of 1920 ). The first legislative enactment in India to deal 
with lawyers for representing parties passed by the British 
Government was the Bengal Regulation VII of 1793 which defin- 
ed the privileges, the fees ( five per cent up to 1000 and then on 
a sliding scale) and responsibilities of vakeels (which word 
originally means ‘ agent 

The plaintiff may put under restraint till the approach of 
the summoner (the bailiff) by the king’s order the defendant, 
who does not stand up to meet the claim (i. e. is about to abscond 
or may abscond ) that is to be investigated ( or when the plaintiff 
spoke to him about the claim before coming to court) and 


( Continued from the last page ) 

to Mahidhara, great-grandson of Devadhara, and his uncles. Sureties were 
taken from both sides. The uncles were asked (by the court) ‘why don't 
you pay the interest to Sridhara ’ ? They appointed as their representative 
Smartadurdhara, who said that he and his ancestors were friends of the 
family of Mahidhara and so he addressed the court ‘ I rely on Narada’s 
words (quoted above), and Mahidhara being the fourth from Devadhara 
(including the latter) is not liable to pay ’. Bhatta Smartasekhara laughed at 
this and said ‘Smartadurdhara, you are not deeply learned in the smrti texts 
nor have you studied glosses thereon. The whole of the debt of 10000 drammas 
lent by Sridhara is still due from Mahidhara, as he is the great-grandson 
of the borrower, as three male descendants of the borrower are liable to pay 
the ancestor’s debt and as Narada means only this that the son of the great- 
grandson (who is the fourth from the borrower, excluding the latter from 
computation) is not liable to pay the debt of his great-great-grand-father ' 
and the learned speaker charged him with having been promised a gratifica- 
tion, Smartadurdhara and bis proteges lost the case. 
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who disregards the words of the claimant. This is called 
asedha which is explained by the Mit. on Yaj. n. 5 as restraint 
under the king’s order. It is of four kinds viz. restraint as to 
( sthana ) place ( e. g, you are not to go elsewhere from your 
house or a temple ), as to time ( e. g. you must present yourself 
on the 5th of a certain month), restraint from going on (jcro- 
vdsa ) a journey ( till the suit is decided ) and restraint from 
doing certain actions ( e. g. you are not to sell certain property 
or to plough a certain field till the disposal of the suit )^*. 
The rules about asedha are laid down by Nar. ( I. 47-54 ), Br. 
(q. by V. P. p. 42, Sm. C. IL pp. 30-31 ), Kat. 103-110 ( all quoted 
by V. P. pp. 41-42, Sm. C. H. pp. 30-31 ). Nar. (I. 54) states 
that those persons whose personal appearance is dispensed with 
as stated above are not to be subjected to asedha. Narada 
provides that he who disregards the prohibitory order ( asedha ) 
of the court should be punished and that he who obtains a 
restraint order against a person that should not have been thus 
proceeded against should also be punished. Acc. to Kat. that 
man who restrains the defendant so as to prevent him from 
exercising his limbs or from talking or breathing freely should 
he punished and not the defendant if he breaks such restraint. 
A defendant would not be liable to be fined, if he disregards a 
restraint order which ties him down to a river ford, or to a forest, 
to a bad place ( infested by thieves and tigers ) or at the time of 
an invasion (Nar. 1. 49). There is a provision which looks like one 
for the appointment of a Receiver in modern times. Kat. ( 120 ) 
says ‘ A king should not allow a litigant to proceed if the litigant 
retains the property or money which he has (been shown to have) 
seized : it should be delivered over to the opposing litigant ( if 
he be trustworthy ) or it may be kept with a third person ( as 
receiver for the successful party )^. When the defendant comes 
on being summoned, he and the plaintiif are both to be placed 
before the judges (Pitamaha q. in Sm. C. II. p. 34). Then a surety 
is to be taken from both who would be capable of carrying 

396. It should be noted that these provisions about asedha are analo- 
gous to those about attachment or arrest before judgment (section 94 and 
Order 38 of the Indian Civil Pro Code of 1908) and temporary injunction 
(Order 39 of the same), 

397. 3jri!ra^^i w ti^i nCiysti i it ?VT?niTctr 

• g l ftr r. q- io ^5, p. 94, which explains ‘arfS-Tr 

Uf or a? w i trfv 

tTTVrasTs liTi ( WVyftm ^ ’ 
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out the decree made by the court i. e. who would be able to pay 
the amount of fine to the king if the defendant denied the 
plaintiff’s claim or who would be able to pay double the amount 
of the claim if the plaintiff’s claim be found to be false (Ysj. 
n. 10-11 ). If any one of the parties cannot offer a surety, then 
he has to be kept in the custody of the court’s bailiff (sadhyapala) 
and has to pay the daily wages of the bailiff at the end of 
every day ( Kat. 117 q. by Mit. on Yaj. II. 10 ). The following 
persons could not be accepted as sureties ( Kat. 114-116 q. by 
Mit. on Yaj. 11. 57 ) : ‘ the master ( in the case of a party being a 
servant ), an enemy, one authorised by the master, one arrested, 
one fined, one accused of grave sins or offences, one who is a 
co-sharer in family property, a friend, one who is a perpetual 
student, one who is appointed to do the king’s business, ascetics, 
one who would not be able to pay the amount decreed and the 
fine to the king, one whose father is living, one who incites the 
party for whom surety is demanded, one whose antecedents are 
unknown.’ When a person ( of any caste ) is kept guarded for 
want of a surety he is not to be prevented from doing necessary 
and obligatory acts ( bath, sandhya worship &c. ) and if he runs 
away from the guard he should be fined eight panas ( Kat. 119 
q. in Par. M. HI. 58 ). 

When the defendant comes before the court, the information 
at first given by the plaintiff is to be written down accurately 
in his presence together with the year, month, fortnight, day, 
names ( of parties ), caste &c. ( Yaj. II. 6 ). When the aggrieved 
party first comes to the court, all that is taken down is the 
matter in dispute ( i. e. the draft of the plaint); when the 
defendant comes, the plaint is written down with all details 
( including the grievance as stated in the beginning The 
plaint is called by various names in Sanskrit viz. pak^. bfia^a, 
pratijna ( Mit. on Yaj. II. 6 ). Sometimes the word ‘ purvapaksa ’ 
is used for paksa ( as in Kat. 131, Nar. 11. 1 ). Vadin and 
pralivadin generally mean the plaintiff and the defendant, though 
vadin sometimes means ‘a litigant’ (either the plaintiff or 
defendant). ‘ Arthin ’ (one who seeks the assistance of the court) 
and abhiijoktr ( attacker) are synonyms of vadin, and pratyarthin 
and abhiyukta ( attacked ) are synonyms of prativadin. Kat. 

398. aw t w tiSifil 

quoted by fiwr- on 11. 10 and V. P. p. 44. 

399. ajwfsum^ itiWflTj i fwfsii srwwsfrOTcr; 

yw I vnrt ^ » mm. on ttt. il, 6, 
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( 130-131 ) says that the judge ^ should have the plaint written 
down on a board ( or on the ground ) with a piece of chalk as 
narrated naturally by the claimant and then on a leaf ( palm 
leaf or bark or paper ) when it is corrected ( after the defendant 
appears) and that the plaintiff may delete some matters from the 
original ( draft of ) plaint and may fill in gaps and that such 
amendments may be made in the draft till the plaint is finally 
settled. It appears from the Vyavaharatattva (p. 205) that 
the pleadings ( the plaint and the reply ) could be written down 
in Sanskrit or in the vernacular of the parties if they were 
ignorant. The Mrcchakatika ( Act IX ) shows how the presiding 
judge asks the sresthin and kayastha to write down the words 
‘ not by me ’ as the complaint of the Sakara when the latter 
averred that Vasantasena wa.s killed by Carudatta and not by 
himself. The plaint could be amended till the filing of the reply ^ 
(Nar. II. 7). Elaborate rules are laid down about the contents of 
the plaint by many writers from Kautilya ( III. 1 ) downwards. 
Kaut. states that in the plaint should be entered the year, 
season, month, fortnight, day, the documents (to be relied upon), 
the court (in which the plaint is lodged), the (amount of) debt (or 
other money due ) and the country, village, caste, family, names 
and occupations of the plaintiff and defendant together with the 
relationship in which they stood to each other. Kat. ( 127-128 
q. by Mit. on Yaj. 11. 6 and Apararka p. 608 ) requires that in 
suits about immoveable property, ten details should be recorded 
in the plaint viz. the country, the place ( town or village in 
which the property is situated), situation ( boundaries or the 
figure such as a square &c. ), the caste ( of both parties ), names. 


reer: ii 'sarw ira 

q. the first by on rjf. II, 6. the 2nd. by on II. 6 

and both by aiiinii p. 611. <rtr. JU- HI. pp. 65-67. 

401. 3 I 3»-48iq?VrrlW MfW 5fttUT H 

*1X^3 q. by on VT- II. 6; 

p- 205. 

402. Under the Civil Pro. Code. Order VI. r. 17 ( Act V of 1908) the 
plaint may be allowed to be amended at any stage of the suit. The ancient 
Indian rule was somewhat stricter. 

403. ma' vM’ 

»a5nsr Hi- 1- 
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the dwelling place ( of the parties ), the measure ( so many 
nivartanas &c. ), the name of the field, ( names of ) the father, 
grandfather and great-grand-father, mention of the former 
kings. Kat. 124-126, Br. (q. in Sm. C. p. 36 and V. M. 
p. 294 ) give further details, vrhich are passed over for want of 
space. All the details enumerated above need not occur in 
every plaint, but the necessary ones must be stated according 
to the facts of each case''®*. 

These rules about the contents of plaints are very similar 
to those in the Indian Civil Pro. Code, Order VII rules 1-5. 

In modern India no suit or appeal can be filed unless the 
plaintiff or appellant pays substantial court-fees ( Rs. 7^ per 
cent upto Rs. 1000 and 5 per cent for higher claims up to 5000 
and so on at reduced rates as the claim rises ). It is interesting 
to see how the litigants in ancient India fared in this respect. It 
appears that in disputes of a criminal nature no court fees had to 
be paid in ancient India. The person found guilty had to pay to 
the king the fine declared in the Smrtis for offences or awarded by 
the Court. As regards civil disputes also nothing had to be paid at 
the inception of the suit. Certain rules are prescribed by Kaut. 
(III. 1), Yaj., Visnudharmasutra, Nar. and others about payments 
to the king after the suit is decided, which payments may be 
regarded as in the nature of court fees. Yaj. II, 42 and Visnudharma- 
sutra VI. 20-21 state that in the case of suits for the recovery of 
debts the debtor who admitted that he was a debtor ( but did 
not pay the creditor ) should be made to pay to the king 10 per 
cent on the amount decreed and the successful creditor should 
pay five per cent out of the amount decreed { as bhrti, compensa- 
tion or court fee) When the debtor denies the fact of debt 
altogether and the creditor succeeds in establishing it, the debtor 
had to pay the amount decreed to the creditor and an equal 
amount to the king as fine; but if the plaintiff turns out to be a 
false claimant ( i. e. the relationship and the amount of the debt 
are not proved ) he had to pay to the king as fine twice as much 
as the amount claimed by him (Yaj. II. 11). Nar. also (IV. 132 ) 
says*"® that a debtor, who is able to repay a debt but does not 

404. irsrt vrfw 7r=r vr^ifcr jtw 

405. 3vrHin-?Qj{isj(Mi'w<irxrfs»iii4atsujrJrf 

suHWwirawort ' 1 vi. 20 - 21 . 

406. spfSrar: I rr^rr 

q’ 5 iaff 5 ra^n m^iv. 132. The«ir. p. 182 reads g 

(i. e. 20 per cent). 
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do so through wickedness or malice, should be made to pay the 
debt after recovering five per cent from the debtor. The Sm. C. 
II. p. 121 says that this applies to a case where the debtor admits 
his liability to the plaintiff. Manu VUL 139 gives milder 
rules : ‘ if a debtor admits before the Court that he is a debtor, 
then he has to pay a fine equal to five per cent on the amount 
decreed, but if he denied the fact of debt altogether, then he has 
to pay as fine ten per cent ’. Manu VUL 59 which prescribes 
a fine twice of that amount which the debtor falsely denies or 
which the creditor falsely claims contains a somewhat different 
rule ( which Medhatithi says applies where parties are guilty 
of downright fraud, while VUl. 139 applies where there is 
negligence or loss of memory &c. ). In suits other than for 
debts such fines are also prescribed e. g. in Yaj. H 26 for one 
who misappropriates a pledge, II. 33, 11. 188 (for breach of the 
rules of guilds and other groups), Yaj. II. 171 (where a person 
claiming to be the owner of lost goods and failing to prove his 
ownership of them was fined panca-bandha i. e. a fifth part of the 
price of the goods ). Kaut. prescribes^ that when a party is 
guilty of contradictory pleadings, or does not cite witnesses 
though saying he has witnesses and is defeated for these and 
similar reasons he has to pay a fine of 20 per cent of the claim 
and 10 per cent only if he relied on his own deposition ( and 
called no witnesses ) and further the defeated party has to pay 
the costs viz. the wages of the bailiff and of the subsistence 
allowance of witnesses. Therefore it may be said that in 
ancient times Indian litigants had an easy time, while in 
modern times litigation is often ruinous, what with the heavy 
court fees to be paid in several courts, the fees of legal practi- 
tioners and the expenses of witnesses and the delay of years 
The remark of Dr. Hart (in ‘Way to justice’ p. 17 ) is as appli- 
cable to modern India as to England ‘ the plain truth is that 
the justice of the courts is unattainable by some citizens through 
want of the necessary financial resources ; while in the case 


I i Mwfrw m. i. 

408. In modern times a plaint or memorandum of appeal is to be rejec- 
ted if not properly stamped. Vide Order VII. r. 11 of the Indian Civil Pro. 
Code. The Peshva’s Government appears to have taken one-fourth or one- 
fifth from the party whose claim for partition or for recovery of debt suc- 
ceeded. Vide 'Peshwa’s Diaries’ ed. by Rao Bahadur Wad, vol. 2 pp. 132, 
146, 163. 
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of many others it is not worth having at the cost which it 
involves 

In one of his most famous soliloquies Shakespeare ( in 
Hamlet HL 1 ‘ Oppressor’s wrong, the proud mans’s contumely, 
the pangs of despised love, the law's delays' ) enumerates law’s 
delays among the principal evils of human life. In modern 
India as in England^ before 1873 delay in the decision of 
causes is a crying evil. In the rough and ready methods of 
administering justice in ancient India care seems to have been 
bestowed on disposing of cases as quickly as possible. The 
story of king Nrga who caused delay has already been referred to 
(p. 243). Kaut. (III. 1) states that if the plaintiff, after the defendant 
files his answer, does not on the same day begin to support his 
case ( by evidence ) he would be declared to be defeated, since 
the plaintiff comes to court after determining the strength of 
his case, but the defendant does not do so (he is dragged to 
the court ) ; that the defendant may be allowed an adjournment 
of three or seven days for his defence ; if he is not ready with 
his defence within that time he may be punished with a fine 
ranging from 3 to 12 panas ; if he does not answer even after 
three fortnights he shall be punished with fine for parohta ( viz. 
paficabandha or daiabandha as stated above in note 407 ) and 
the plaintiff’s claim would be recovered from the property of 
the defendant. A similar rule is laid down in Manu VIII. 58. 
Yaj. n. 12 prescribes that disputes relating to sahasa ( killing 
by poison or weapon), theft, abuse, assault, cows, charges of 
grave sins and women ( about the chastity of all women and 
about ownership in the case of female slaves), the defendant 
has to make his defence at once, and that in other cases time 
may be granted at the discretion of the court. Nar. L 45 is to 
the same effect. Nar. L 44 holds that adjournments may be 
granted in suits about debts and the like for finding out the 
truth as such disputes are complicated and as memory is weak. 
Pitamaha (q. in Sm. C. IL p. 42 ) says that adjournments may 
be granted in disputes about deposits, sealed deposits, gifts, 
partnerships, transgression of conventions and partition of 
heritage. Gautama Xm. 28 speaks in general terms of an 
adjournment for one year, when the defendant does no^ 
remember the transaction, but prescribes immediate trial in 


409. For the enortnouE delay in the disposal of even simple proceedings 
or Bills in Chancery in England, videHoldsworth’s ‘ History of English Law ‘ 
(1926) Vol. IX. pp. 374-375 and 433-435. 
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disputes about kine, women and children or when the matter 
is urgent i. e. where loss or abandonment of the thing will be 
the result of delay ( Gaut. XTTT. 29-30 ). Brhaspati allows time 
even to the plaintiff if he is not able to put forward his case 
owing to his immaturity or lack of boldness. Kat. (145-158 
quoted by Apararka p, 619, Sm. C. II. p. 42, Par. M. Ill pp. 69-72 ) 
contains elaborate rules about adjournments. He says that 
according to the importance or otherwise of the dispute, one, 
three, five, or seven days may be allowed to the defendant to 
make his defence in disputes about debts, according as the debt 
was contracted three months ago or 6, 12, 20 or 30 years ago ; 
that even more than a year may be allowed if the defendant is 
an idiot or lunatic or is suffering from disease or if the subject 
of dispute or the witnesses are in a foreign country ; that more 
adjournments than one may be granted in such cases ; that 
according to Brhaspati in disputes about immoveable property 
also no adjournments should be granted ; that if the act of God 
(daiva)oT the king prevents the defendant from making his 
defence he should not be declared defeated, but time should be 
granted to him to prove this. It is clear that with the advance 
of time adjournments became longer and more frequent in Kat. 
compared with the rigid rules of Kaut.. Kat. and Sukra 
( IV. 5. 167, 209 ) contain the last word on this point. According 
to them delay in deciding causes is tantamount*^' to denial 
of justice ( dharmavydpatti, lit. death of Justice ). 

The sequence of stages in a law-suit is as follows : first 
the plaintiff makes his averments, then the defendant makes 
his reply; when both have finished, the members of the court 
speak { or deliberate among themselves ) and after them (speaks) 
the judge ( Kat. 121 q. by Apararka p. 611, Par. M. III. p. 58 ). 
The four stages (pddas ) of a law-suit, acc. to Yaj. IL 6-8, and 


410. ^tfuf I ^ snt- 

?sias i> warn? Q- il- P- t 

arra: aua^i^fq’g^va: ii frfgia q. in n. p. 40, 

p. 611. 

411. ST aiiv anssntn'w- 

II ? 4 T (^» T ig<s ’t g i at argi ii 

rv. 5. 167 and 209. The first is almost the same as Kat. 339 (q. in 
II. p. 92. sa. ai. p. 306. ^r. fa- p. l+S, which read and 
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Br. are named bluimpadki ( the plaint ), uUiirapa<ia ( the reply ), 
kntjUpada (the adducing of evidence), sadhycuiidrllu*^^ or nirriayu 
(the decision) ; while Kat. 31 states them as purvapaksa, uttara, 
pratyakalita and kriya. Pratyakalita means ‘ discussion or 
consideration among the fiabhyas about the burden of proof ’ (vide 
p. 260 n. 337). If several persons come simultaneously with compla- 
ints or plaints, then the order of taking up the cases is regulated 
by the m/'n« of the plaintiffs i. e. the suit of a brahmana is first 
taken up (Manu VDI. 24). Kaut. I. 19 states that the causes of 
temples ( or idols ), ascetics, heretics, brahmanas learned in the 
vedas, about cattle and sacred places, of minors, of the aged, 
of those afflicted with disease or misfortunes, of the helpless and 
of women are to be looked into in the order enumerated or 
according to the importance of the causes or their urgency. 
Kat. ( 122 q, in Sm. C. IL p. 35, Par. M. III. p. 59 ) says that 
preference should be given to that litigant whose injury is 
greater or whose cause is more important than those of the 
rest. Kaut. HL 20 went*** so far as to say that judges should 
look into the causes of idols ( or temples ), brahmanas, persons 
performing austerities, women, minors, the old, the diseased, the 
helpless, even if they did not come forward to complain nor 
should judges put forward the excuses of time ( i. e. the long 
delay in taking cognisance of their causes ), place, or ( long ) 
enjoyment ( of their opponents ). 

Lengthy quotations and illustrations are cited in the com- 
mentaries and digests about the requirements of a good plaint. 
They are all passed over. They well illustrate the penchant of 
ancient Indian writers for divisions, sub-divisions and subtle 
distinctions. 

Kat. (136 quoted by Apararka p. 609) specifies several 
reasons which make a plaint unacceptable viz. one that lacks 


412. i vrvvajgsff wjfv- 

q. by amilr p- 616 ; =9 JirvrmiOT&w i 

iNni MasqiftfSeJIfa! « q- by wimi) p. 616. V. P. p. 44 quotes a 

vers.e of Br.. where is the 4th 
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the mention of the time and place ( of the cause of action ), that 
omits the statement of the material ( draiya, which is the subject 
of dispute ) or the amount thereof and that is wanting in ( stat- 
ing ) the extent of the relief claimed, that is opposed { to the 
interests or usages ) of the country, that is prohibited by the 
king’s order, that mixes up several vyavaharapadas. Certain 
plaints are declared to be vitiated ( paksabham ) and not 
entertainable viz. a plaint that contains an unknown ( or 
imaginary ) grievance, that discloses no injury, that contains 
letters or words making no coherent sense, that states no cause 
of action, that is incapable of proof or is self-contradictory 
( Kat. 140 q. by Mit. on Yaj. 11. 6, Par. M. III. 61 ). Nar. II. 8 
also points out the faults { do ^ ) of a plaint and explains them 
( n. 9-14 ). Brhaspati states that there is to be no law-suit 
between teacher and pupil, father and son, husband and wife, 
and master and servant. This does not mean that law-suits 
between these pairs are altogether prohibited but that suits 
between them are undesirable, that the king or judges should 
persuade them to desist from proceeding in Court, that if they 
persist the court has to decide the suits according to the 
sastra. Manu ( VIII. 299-300 ) prescribing the same punish- 
ment as for a thief in cases where a wife, sun, slave, servant or 
brother is beaten for correction more severely than is allowed 
in the sastras by the husband, father, master, or elder brother 
respectively conveys by implication that a legal proceeding by 
these is possible. The smrtis did not encourage disputes based on 


416. If a plaintiff states ‘ the defendant stole my gold, I deposited a 
thousand drammas with him which he does not return, he sold a cow to me 
without being its owner ’, there is a joinder of three vyavaharapadas viz. 
steya .nih^epa, asvamiviliraya. This is not a bad or altogether unacceptable 
plaint. All that is meant is that the trial of all these cannot be carried on 
simultaneously, but one after another. 

417. pnnvrv fwnf'nistJi i atmtv vt iirv^ twiuth 

II quoted by wjrt. on VT. II. 6 (without name), tpfr, m. III. 

61. The ascribes the same verse to (last pada being 

)• Vide my notes to Kit. 140 where it is shown how there 
is a good deal of divergence about the interpretation of this verse. 

418. h 

I acc. to on VT^. II, 5, and acc. to and n. 

p. 34. The latter remarks ‘ W? 

sT|sjgi%ff f^nwrori arR tiisvT^VT sr 

iKi Vtllftm ^ • ; vide also f^rTT. on vi II. 32 for 

similar words. 
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flimsy or trumpery grounds. Brliaspati^^’ says that a plaint 
that is nirarthaka ( i. e. the injury in which is very small or the 
monetary value involved is negligible) should not be entertained 
by the king. This is on the principle of de minimis nan curat lex 
( the law does not take account of trifles ) also embodied in 
sec. 95 of the Indian Penal Code. 

When the plaint has been finally settled, the defendant 
should be called on to reply in writing to the plaint in the 
presence of the plaintiff ( Yaj. II. 7, Nar. II. 2 ). This is called 
uttara ( reply ) or pratipiiksa ( Nar. II. 2 ). When time may be 
given to the defendant for putting in his answer has already 
been stated above. 

The answer of the defendant must possess the following 
characteristics viz. it must completely meet all the points of 
the plaint, it must not deviate from the truth, must not employ 
vague words, must not be self-contradictory, it should not be 
such as to require further explanation ( because of containing 
words in a foreign tongue or unknown or rarely used words or 
elliptical or badly arranged sentences ). a reply is of four 
kinds, ( 1 ) mithya ( of denial ), sampratipalti or satija ( confession 
or admission ), karana or pratyavaskandam ( of special plea or 
demurrer ), prannyaya or purvanyaya ( of former judgment or res 
judicata). A reply of denial may take four forms (Nar. II. 5) 
viz. ( 1 ) this ( what is affirmed in the plaint ) is false, I do not 
know anything about it, I was not present ( when the transact- 
ion alleged in the plaint is said to have taken place ), I was then 
not born.^^ The first is a direct denial, the others are implied 
or indirect. Very strict rules of pleading were evolved by the 


419. ?3?<nsjr' q. in «■. p. 87 and 

n. p. 37, which explains I mwd isrfr 

r^: f w vr ' 

420. I 

II quoted by mar. on H- 7, P- 612 (ascribes to srrr?). 

II. p. 42 (ascribes to srernria ), IV. 5. 139. 

421. faavT «v'^%5rr ar i ai 

II WIT? II. 2 ; arifVTVW has fwsvTat a«iT i 

TWiwgrvu? n q. in. fwHT. on TTf. II. 7. The same is ggj IV. 
5.144. qa?TTUviwfa 5iil3f^vai 3 raiwi ww 

afliaai I anuv fw. p. 5i and rrr. m- p- 307 

(reads wifiair 3 f^Vl). ailUV is probably derived from siijt (meaning 
' lower ' weak ’ or ' inferior ’ ). The nf- UT- reads STTtfT^, which appears to 
be a wrong reading. 
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time of Kat., who provides ( 144 ) that if a statement asserted by 
the plaintiff in the hearing of the defendant is not traversed by 
the latter or if the latter remains silent when he should have 
given a reply, it ( should be held by the court that it ) is admitt- 
ed ( by the defendant ). When the defendant declares the 
truth of the claim made in the plaint that is a reply of 
admission. Where the defendant accepting as correct the 
matters ( or facts ) set out by the plaintiff raises a plea, that is 
a reply of special plea. ^ The same is designed by some as 
ddhurya or adharija ( rendering futile ) of the plaint. For ex- 
ample, where plaintiff avers that defendant took one hundred 
rupees and defendant accepts that fact but adds either that he 
later on returned them or that they were really donated to him, 
that is a reply of special plea. Where a person though defeated 
in a ( former ) proceeding again causes a plaint to be written 
and is addressed ( answered ) with the words ‘ you were formerly 
defeated ’, that is a reply of former judgment. That there was 
a former judgment between the same parties may be proved by 
citing the judges or arbitrators or by citing other witnesses or 
by producing the writing itself i. e. the copy of the judgment 
( Kat. 172 In a reply of admission there are only two stages 
of vyavahdra viz. the plaint and the reply ; there is no need of 
proof ( so there is no kriydpada ) and the plaintiff succeeds as a 
matter of course ( and so there is no necessity of a regular 
judgment, nirnaya ). Kat. ( 173-190 ) states at great length the 
faults of a reply and also what are not proper replies. The Mit. 
( on Yaj. n. 7 ), Apararka pp. 613-614, Sm. C. IT. pp. 43-46 and 


422. ^ gnn ^ nrgriw: i gym rwcT: 

" SRTfVI- “I- Compare Order VIII rule 5 of the 

Civil Pro. Code. 

423. aif&5Tr tf fnn i 

’’y 170. 

q. by sv. m- P- 307 (reads ^rtl?rr5; ), V. p. 59 (which reads 

3iiuv ^rsrCfcI as the last j>ada). 

424. uvtv 

« gmvnpr q. by II. p. 43 whic^explains ‘ 

’) p.61. Thes?TW. fSr. (p. 53) has the follow- 
ing note on this ' tYurv 

^ wT#or: — 

^q4^ ir^f?[fH>TTsrvt*uia 151T1V: 1 ti^n aT^ffRi • strv; 

WTwf uY ft? rr3rrsT»n“?<’^ ii — wi9wrRr%?i rr^ri Hrvvmim 
ftlTV: II ’ 
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other digests quote long passages from Kat., Br., Harlta, Vyasa 
and others on faults of uftara and illustrate them at length. 
These have to be omitted for want of space. One of the faults is 
‘.?a!rafcara’ (mixture or confusion or misjoinder of pleas in defence). 
For example, if the plaint alleges ‘ the defendant took gold, a 
hundred rupees, certain valuable clothes and a quantity of corn 
and has not returned any of them, ’ and the defendant’s reply is 
‘ I took the gold, I never took any rupees, the plaintiff donated 
the clothes to me, as to the corn plaintiff had already filed a 
suit against me and failed Here the reply contains all four 
varieties, viz. the first is a reply of admission, the 2nd is one of 
denial, the third is a special plea and the 4th is a plea of former 
judgment. This is a sankara. But it is not meant that this 
reply would not be allowed. All that is meant is that, as the 
burden of proof varies, the adducing of evidence will not be 
allowed simultaneously, but one after another. Vide Mit. on 
Yaj. II. 7, Par. M. III. pp. 77-80. These questions are concerned 
with cases in which several issues arise, the burden of proving 
some of which lies on the plaintiff and the burden of proving 
others lies on the defendant. If a defendant does not come 
forward to give a reply, the king or judge should make him give 
one by sama ( conciliatory words ), bheda ( threats ) and other 
ways and if he does not give a reply for seven days after that, 
he may be declared to have been defeated and a decree may be 
passed against^® him. Kaut. ( III. 1 ), Yaj. II. 9, Nar. 1.55, 
Kat. ( 163 ) state that a defendant cannot ^^6 ^ counter-claim 

(pratyabhiyoya) as long as he has not met the attack of the 
plaintiff, nor should another plaintiff attack a person who is a 
defendant in a suit already filed, except in the case of abuse and 
assault, sahasa ( death or grievous hurt by a weapon &c. ), theft 
or in a very urgent matter, or in disputes among members of 
caravans or guilds or in charges of adultery, Yaj. IL 29, 
Nar. IV. 93, Sukra IV. 5. 120 say that when a litigant dies while 
a suit is pending, his son ( or other representative ) who takes 
his e.state should carry on the litigation or be liable for the 
claim and the son cannot add his own enjoyment ( to make up 


425. ^ sT 3 V: I I%cfis^r 3fg- 

^msq. in II. p. '*6. vn- HT. m. p. 81. u. p. 55 (reads 

and ). This is acc. to «•. f%. p. 99. 

426. sf 1 ^ 

1 arosrrar ni. i : atwgTfiTswvmimTvgwnr 

n q. by 'V. »Tr. p. 299; should we not read 
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three generations &c. as required for possession ripening into 
ownership ). 

There were many grounds on account of which a litigant becam e 
what is called hina (a losing party) and some times either had his 
plaint dismissed or his defence struck out and a decree passed 
against him or he was simply fined. For example, Nar. 11. 33 
speaks of five kinds'*^ of kina viz. one who changes his state- 
ments ( or pleading ), who does not prosecute his pleading by 
adducing evidence ( i. e. avoids investigation ), who does not 
appear when summoned, who gives no reply, who disappears or 
runs away when summoned. Nar. 1 56-61, IL 34 explain some 
of these and other hina parties. Kat. 202 ( q. by Sm. C. IL p. 47 ) 
prescribes that the above five should respectively be fined 5, 10 
12, 16 and 20 panas. Nar. IL 25 states that in all civil disputes 
such as those about women, land or debts the litigant does not 
lose his cause even if he commits a mistake in his statements, 
but he is liable to fine. This conveys that in disputes arising 
out of wrath ( manyukrta L e. in criminal matters ) a person loses 
his cause if he is guilty of the above acts and he is prohibited 
from pursuing the matter again. Kaut. III. 1, Manu VIII. 53-57 
contain in almost the same words, certain similar rules, Kaut 
calling the several actions causes of parokUi ( defeat ). Vide 
Yaj, n. 16, Sukra IV. 5. 136, Kat. 191-210 for further details on 
dismissal for default and cognate matters. In these cases of 
hinavadins, though a fine was imposed, a retrial could be ordered. 
When defendant filed his reply and parties joined issue in court, 
Br. and Kat. say that they should not then be allowed to 
compromise the dispute privately without the permission of the 

427. mfHgrJi: H. 29 ; a 

g ’’ifg ' g fvRalig n iv. 5. 120. 

428. ’fr^'UieiT 1 anfmwtjm ^ gsa/iv: 

11 smgii. 33. 

429. 1 ^ wnir gp a ii ^a (550} 

gmj; n ... 1 ’it ^rai 

n RmTOHat ^ vnrriFrT 5Faa 11 

f?. q. by Ih P- R. X04, ir^. r. III. pp. 84-83, nr. a. 

p. 77; aiRsr s»5T»i ^nRa ^ Rrw; i f?5org»3!rt: ?gfl!i5F>TFg>rFir g n 

aafai. 210, q. by II- P- 49. qrr. m. m. p. 84. JJ, p. 77. the nj. U. 

says (p. 77) ‘ f^oft tfTRnrnnttTrgoaR^nrT a g Rttiqieti^fpc a g ttfR gvT i 

• Vide S. B. E. vol. 33 pp. 295-296 verses 10-12 for Br. 
(Dr. Jolly’s tr. of verse 10 is not correct). Compare Order 23 r. 3. of the 
Indian Civil Pro. Code and sec. 345 of the Criminal Pro. Code for compoun- 
ding offences). 
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court ; if they did bo they were both to pay double of the fine 
imposed on a defeated party, as they deprived the king of his 
dues ( court fees ). But a compromise with the court’s permis- 
sion was allowed when the parties were in doubt as to what the 
witnesses might say or the sabhijas might decide (in such cases it 
would be wisdom for the parties to compromise) and particularly 
when the evidence on both sides was evenly balanced or where 
there was a conflict between the different smrtis and usages. 

When the reply had been given the sahhyas had to consider 
the question about the burden of proof. Br. ^ says ‘ the sabhyas 
after considering the nature of the reply should call upon one 
of the parties that are in court to establish his case ’ { Sm. C. U- 
p. 50 ). What a party sets out to establish is called sadhya and 
the means whereby the claim ( of the litigant ) in its entirety is 
established is called sadhana ( Kat. 213 in V. P. p. 79 ). Yaj. II. 7 
and Nar. II. 27 say that the party ( on whom the burden of 
proof lies ) should immediately ( after the reply is given ) write 
down the means whereby he proposes to prove his averments. 
This third stage ( pada ) is called kriya i. e. proof. Sadhya 
and kdrya are synonyms, kriya and sddham also are synonyms 
( Kat. in Apararka p. 616, Vyasa in Sm. C. 11 p. 54 ). The rules 
about burden of proof are laid down by Harita ( q. in Mit. on 
Yaj. n. 7, Apararka p. 616 ). In a reply of denial, the burden 
of proof is on the plaintiff, in a reply of former judgment or 
of a special plea, it is on the defendant and in a reply of 
admission no question of burden of proof arises. Compare also 
Nar. n. 31. The Mit. on Yaj. II. 80 states another rule that 
an aflSrmative proposition has to be proved by him who 
asserts it ( bMvapratijnavddim eva kriya ). Yaj. 11. 22, Nar. 11. 
28—29 and IV. 69, Br. ( in Sm. C. II. p. 54 ), and others say that 
means of proof are two-fold, human and divine, and that docu- 
ments, witnesses and possession are the human means of proof 
( Vas. 16. 10 also ), while the ordeals of balance and others are 
divine means. Yaj. II. 22, Nar. n. 29, Kat. 217 expressly state 
that ordeals are to be resorted to only when none of the human 
means are possible or available. If one party relies on hmnan 
means alone and the other offers divine means, the king ( or 
judge ) has to accept human means and not divine ; in disputes 
among men, if there be human means of proof though reaching 

430. ^ g last'd *4^1 aWT I 

« I?, in II. 50. 
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( or covering ) only a portion ( of the allegations in the plaint ) 
then human means should be accepted and not divine ones even 
though the latter may cover the whole ground ( Kat. 218-219 
q. by Mit. on Yaj. II. 22 ). This latter rule is based on the 
proposition laid down in Yaj. IL 20 and Visnudharmasutra VI. 22 
that when a party totally denies a claim and the opponent 
establishes by evidence a substantial portion of it, the judge 
may pass a decree against the denying party for the whole of 
the claim. This is practically the same as the maxim ‘ omnia 
praesumuntur contra spoliatorem Therefore the general rule 
was that the divine mode of proof was to be resorted to only 
in the absence of any human means of proof. Kat. 229 ( q. by 
Mit. on Yaj, II. 22, Apararka p. 629 ) allows witnesses or ordeals 
when the dispute is started with reference to sahasa, assault or 
abuse and causes that spring from force and Kat. 230 ( q. in 
Sm. C, n. p. 51 ) provides that, in the case of a person guilty of 
sakasa perpetrated in secret, investigation has to be made by 
divine proof. Kat. 225-228 ( q. by Mit. on Yaj. II. 22, Apararka 
p. 629, Sm. C. n. pp. 53-54) lay down certain rules about 
preference among the several means of proof : whatever are 
declared as the conventional usages of the associations of 
traders, of guilds ( of artisans ) and of groups ( of brahmanas ), 
tile means of proving them are documents and not ordeals nor 
witnesses; enjoyment*^'" ( or possession ) alone is weightier in 
the case of the making and ( the use of ) doors and ways, as 
also in the case of water-courses and the like ( i. e. in the case 
of easements ) and not writing nor witnesses ; in the case of 
things promised to be given but not given, when a decision is 
to be given in disputes of servants with masters, in the matter 
of taking back a thing after it is sold or when a person having 
purchased a thing does not pay the price, in gambling and' 
prize fighting-when in these matters disputes arise the means 


431. Vide H. of Dh. vol. I. p. 204 and n. 367. where a half verse from 
the drama Vikramorvas'iya (IV. 17) is quoted containing the same proposition 
and it is shown that Narada as quoted in V. M. p. 311 and Par. M. III. p. 203 
contained the same half verse. The half verse is . 

The maxim cited above is relied upon in Ardeshir v. The Collector of Surat 
3 Bom. H. C. R. (A. C. J.) p. 116 and in Framji v. The Commissioner of 
Customs 7 Bom. H. C. R. (A. C. J.) p. 89. 

431a. In Lalubhai v. Bai Amrit I. L. R. 2 Bom. 299 at p. 312 there 
is a reference to Kat. 226 gTTtlRratiTwnr tm i §l%t9r a 

sr ^ II . There is a similar verseof Kat. 314 (q. in-^gra^* ,H,. 

p. 67) ‘ I 3 svitwisiiKna Biwv: ii,,’.. 

39 
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of proof are witnesses and not documents nor ordeals. Marici 
{ q. by Sm. C. n. 60, V. P. p. 141 ) states that as regards the 
sale, mortgage, gift or partition of immoveable property a 
document ( should be executed as it ) enables the person ( in 
whose favour it is executed ) to acquire ( clear ) title and freedom 
from doubt*^ (even after the lapse of years). It is in consonance 
with this that the Indian Legislature (in the Transfer of Property 
Act, IV of 1882 ) requires writing and registration as regards the 
sale, mortgage and gift of immoveable property. Narada IV. 75 
very concisely hits the special characteristics of each pramaTa : 
‘ a document is always strong, witnesses are strong (as evidence) 
only as long as they are alive, possession becomes strong as 
time passes ’. The comparative strength of the several kinds 
of evidence is well put by Brhaspati*^: ‘ Witnesses are superior 
to inference ( circumstantial evidence ), a document is superior 
to witnesses, undisturbed possession for three generations is 
superior to all these ’. Kat. 221 ( q. by Mit. on Yaj. II. 80 and 
V. P, p. 80 ) gives the warning that when a litigant abandoning 
a strong ground or means of proof resorts to a weak one to 
prove his case, he would not be again entitled to rely on that 
( strong ground of proof ) after the members of the court have 
decided as to who should succeed. This practically propounds 
the same rule as that of constructive res judicata contained in 
explanation 4 to section 11 of the Indian Civil Pro. Code (of 1908). 

The means of proof will now be briefly dealt with in order. 
And first come documents. Those in search of an exhaustive 
treatment may usefully consult Dr. Amareshwar Thakur’s 
‘ Hindu Law of Evidence ’ ( Calcutta, 1933 ). 

When writing was first employed in India and how the 
Indian Brahml alphabet was derived have been moot points for 
many decades among scholars. Max Muller’s theory ( ‘ History 
of Ancient Sanskrit Literature ’ p. 507 ) that the use of writing 
for literary purposes was unknown to Panini was thoroughly 
exploded by Goldstuckor in ‘ Panini and his place in Sanskrit 
Literature ’ and was later on abandoned by Max Muller himself. 

432. ^ lifi if iw 

^ I *mfw q. by M- p- 
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M fg. in Wr. *n. p. 350, P- 224 ; the same is (315) 

acc. to wr. m. p. 313. Probably took over ff^fa’s verse or there 

may be some mistake in quoting. 



Origin of writing in India 


307 


m] 


Then Bahler ( in ‘ the Origin of the Indian Brahml alphabet ’ ) 
started the theory that Brahml was derived from a foreign 
Semitic script about 800 B. C. and this hypothesis held the 
field for a long time ( vide e. g. Rhys Davids in ‘ Buddhist 
India ’ chapters VII and Vin ). Even Western scholars are not 
now prepared to accept this dating of Biihler ; vide Cambridge 
History of India, vol.I.p. 141 (1922). The excavations at Mohenjo- 
daro tend to throw grave doubts on this theory and discredit it. 
At Harappa and Mohenjo-daro there is writing (not satisfactori- 
ly deciphered yet ) on burnt clay and pottery. The Piprahva 
vase shows writing on stone several centuries before the 
Christian era and the Sohagpur copperplate inscription is the 
earliest writing on copper plates yet discovered ( vide Annals 
of B. O. R. Institute, Vol. XI. p. 32 ff ). This is not the place to 
discuss the questions about the origin of the art of writing in 
India and of the Brahml script. It cannot be gainsaid that the 
most ancient dharmasastras refer to writing as well-known. 
Gaut. XIII. 4 appears to refer to a witness signing himself as 
such on a document. Vas. 16. 10, Visnudharmasutra VI. 23, 
Yaj. n. 22 mention likhUa ( document ) as the first means of 
proof. Manu VUI. 51 uses the word karava in the sense of 
document ( arthepaiyayamamm tu karanena vibhavitam ), in 

VIII. 168 refers to documents obtained by coercion and in 

IX. 232 to fabricated royal edicts ( kutasasana ). Kaut. has a 
special chapter ( IL 10 ) on royal writings ( sasana ), in which 
he dilates upon the qualifications of the king’s scribe, on the 
contents of an oflBcial document, the good points required in 
an ofiicial missive, on various divisions of writings and on the 
faults in official writings that are to be avoided. In 1. 11 Kaut. 
prescribes that the king should hold consultations with absent 
ministers by sending a letter ( palra, a leaf of palm or a piece of 
birch bark or similar material ) and in 1. 19 states that consulta- 
tion by letter ( patra ) with the council of ministers should be 
held in the fifth part of the day. In II. 7 Kaut. advises the con- 
struction of rooms with shelves for books containing accounts 
( akmpatalam nibandhapustakastMnam karaijet ). Vide also Kaut. 
n. 21, n. 30, IV. 9, IV. 10 for references to writing in various 
other connections. Kaut. (IIL 1) appears'*^ to use the word karana 
in the sense of document and gives a rule which is the same as 
Yaj. n. 23. Yaj. 1. 319 speaks of land grants being written or 


434. irfiau ill. i ; compare 
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engraved on cloth or copperplate. Megasthenes ( McCrindle 
p, 69 ) no doubt gays that Indians have no written laws, but 
there is no doubt that he is under some misapprehension as to 
what he was told, since in another place ( p. 83 ) he refers to 
philosophers committing useful suggestions to writing. Similar- 
ly Strabo ( XV. 1. 53-54 ) states that the Indians were ignorant 
of writing, but ( 67 ) narrates that Nearchus states that Indians 
write letters on cloth. One of the oldest copperplate grants is 
the Taxila plate of Moga ( identified with Moa of the Sakas ) 
and is not later than 120 B. c. Vide E. I. Vol. IV. p. 54 and 
Rapson’s ‘ Indian coins ’ p. 7. It appears that wooden boards 
were used for writing ephemeral matters and patra for more 
permanent use, as Kat. ( p. 293, n. 400 above ) states that the 
first information was to be written on a board with chalk and 
the formal plaint on a leaf ( patra ). The Lalitavistara ( 10th 
chap. p. 143, B. I. ed. ) states that the Buddha used a board 
of sandal-wood for learning the scripts ( -candanamayam lipi- 
phalakam-adaya ). 

Yaj. n. 84-94, Nar. IV. 69-75 and 135-146, Br., Kat. 249-312, 
Sukra H. 291-318, IV. 172-182 and several digests devote great 
attention to documents. A few salient points only will be 
brought out here. Nar. ( IV. 70-71 ) eulogises documents by 
saying that if the Creator had not created writing which is like 
an excellent eye, the world would have come to grief and that a 
document is an indubitable means of apprehending the time, the 
place, the object, the material, the extent and the duration of a 
transaction. Br. ( q. in V. P. p. 141 ) says that, since ^ people 
begin to entertain doubts ( about a transaction ) even in six 
months ( from an occurrence or transaction ) the Creator 
therefore created in the hoary past letters which are recorded on 
writing material (patra ). The Lalitavistara ( about 2nd or 3rd 
century A. D, ) mentions 64 scripts which were known to the 
Buddha, among which the first is Brahml ( 10th chap. p. 143 ). 
Nar., Br., and Sukra probably try to explain why the alphabet 
current in their days was called Brahml ( it was created by 
Brahma ). Sukra 11. 297, TV. 5. 172 are similar verses. 
The texts divide documents in different ways. Visnu Dh. S. 

435. Huv ari%: i traresr* 

5rT II ft- q- by m. P- 81. JV. II. p. 141 ; 
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VII. % divides documents into three kinds viz. those written 
before the king ( i. e. by public ofBcers ), those bearing the 
superscription of witnesses and those without witnesses. The 
first is a document written in a state office by a scribe appoint- 
ed by the king and bearing the signature of the head or 
superintendent of the office. This is just like the registration of 
documents in modern India. Br. ( q. by V. P. p. 141, V. May, 
p. 24 ) divides documents into three sorts viz. royal writing, 
writing made at a fixed place and that written in one’s 
own hand. Nar. IV. 135 speaks of two kinds viz. one written by 
the executant himself in his own hand and that written by 
another ; { the first of these is valid ) without attesting witnesses, 
while the second requires to be attested. In the former no 
writer ( lekhaka ) nor witnesses are necessary, while in the 
latter both are necessary. Even now in India no deed concern- 
ing even immoveable property is required by law to be attested 
except mortgages and gifts. The author of the Sahgraha, the 
Mit. on Yaj. H. 84 and several others divide documents into 
rajakiya ( public ) and jdmpada ( private or of the common 
people ). The V, Mayukha (p. 24) says that laukika and janapada 
are synonyms and janapada document is of two kinds viz. 
written by the executant himself in his own hand and that 
written by another, and that the first may be without attesta- 
tion of witnesses, but the other must be attested. On Yaj. II. 22 
the Mit. divides documents into sasana and ciraka. The first is 
the same as rajakiya ( described in Yaj. 1 318-320 ) and ciraka is 
practically the same as janapada writing. On Yaj. H. 89 the Mit . 
remarks that a royal deed must be written in correct and 
elegant language but a document executed by ordinary people 
is not required to be in correct Sanskrit, but may be written in 
the local dialect of the parties. Yaj. n. 89 states that a document 
written by the executant himself in his own hand is autho- 
ritative except when it is brought about by force or fraud. 
Yaj. n. 84-87 prescribe that a document of debt or the 
like should be written down by mutual agreement, that 
the creditor’s name should be placed first, that it should 


43 7. e«iT i g Prei 
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mention the year, month, half month, tithi ( day ), the names, 
caste, gotras, the Vedic School, the names of the fathers of 
the parties, that when the writing is finished the debtor should 
write at the end that the deed is approved by N. N. ( the execu- 
tant ) son of so and so, that an even number { i. e. not less than 
two ) should attest the document, stating their father’s names 
and that they attest as witnesses and the scribe should write 
at the end that he wrote the document at the request of both 
parties. If the debtor or any witness cannot write, his signa- 
ture should be made by another in the presence of all 
witnesses (Nar. q. by Mit. on Yaj. U. 87 and by Vy. Nir. 
p, 87 without name ). Rajakiya documents are of three 
kinds (acc, to Br. quoted in V. P. p. 141, V. May. p. 24) 
viz. io-sana ( a royal grant of land ), jayapatra ( a judgment 
deciding a law-suit), prasada-palra { a deed showing the king’s 
pleasure at the devoted service or bravery of a person ) ; acc. to 
Vasistha (q. in Sm. C. 11. p. 55 and V. May. p. 28) it is of four 
kinds viz. iasam, jayapatra, ajnapatra (a royal command 
addressed to feudatories, high or low officers like the wardens 
of the marches ), prajnapanapatra { a writing of request addressed 
by the king to sacrificial priests, a purohita, teacher, learned 
brShmanas or other highly honoured persons ) ; it is five-fold 
acc, to S. V. pp. 111-113 viz. sasana, jayapatra, ajnapatra, pra- 
jnapanapatra and prasadapatra. Kaut. in II. 10 speaks of seve- 
ral kinds of royal orders and names them, such as prajnapana 
( request by a messenger about what another prays ), ajnapatra 
( as above ), paridana ( honour to the deserving or gift in distress), 
parihdra (remission of taxes for certain castes or villages by the 
king), visTstilekha (writing whereby the king accepts the 
actions or words of some trustworthy person as his own ), pra- 
vrttika ( conveying information about some portentous happen- 
ing or some news about enemies etc.), pratilekha (reply in 
accordance with discussion held with the king on a message 
from another), sarvatraga (order addressed to high functionaries 
and officers for the welfare of travellers). The contents and 
form of royal grants have been described in H. of Dh. vol. II pp. 
860-861. The janapada writings are divided into various sorts, 
seven ( acc. to Br. q. by Apararka p. 683, Sm. C. II. p, 60 ) or eight 
( acc. to Vyasa in Sm. C. II. p. 59 ) and the Sm. C. remarks that 
there is no emphasis on the number and there may be many more 
varieties. Br. (S. B. E. vol. 33 p. 305), Kat. ( 254-257 ) and others 
mention and define the following janapada writings ; hhdga- or 
vibhagapatra ( deed of partition ), dannpalra ( deed of gift ), 
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krayapatra{s&\Q deed), adhanapalra or Sdhipatra ( deed of pledge or 
mortgage), stMipatra or samvitpatra (deed of convention, which is 
made by the inhabitants of a village or city or the members of 
a corporation or guild by mutual agreement for settling their 
conventions ), dasapatra ( deed of bondage to serve executed by 
a person devoid of food or clothing ), ryalekha or uddharpatra 
( bond of debt promising return at a future date with interest ), 
visuddhipatra ( deed of purification given to a person with the 
attestation of witnesses when a penance for a sin has been per- 
formed ), sandhipatra ( deed of peace when a compromise in the 
presence of leading people after a charge of the commission of 
a crime has been made ), simapatra ( deed of boundary when a 
dispute about it is settled ), upagata ( a receipt passed by the 
creditor to a debtor on payment of the whole or part of a debt, 
Yaj. n. 93 ), anvddhipatra ( a sub-mortgage i. e. where the mort- 
gagee or pledgee mortgages or pledges the property or thing to 
another and hands over the former deed to his own creditor ). 
The two branches of private documents (janapada) are either 
draka or not ciraka ; ciraka is defined as a document written by 
hereditary scribes residing in the capital, who are approached 
by the parties and bearing the signatures of the parties and 
witnesses and the names of their fathers ( Sangraha q. by Sm. 
C. n p. 59, Par. M. UL p. 127 ). Vide n. 437 above and Sukra IL 
299-318 and IV. 5. 172-177 for definitions of these and other kinds 
of documents. But acc. to Vyasa quoted by Sm. C. IL p. 59 
private documents are of eight kinds viz. ciraka, upagata ( a 
receipt ), svahasta (written by the executant himself), adhipatra, 
krayapatra, sthitipatra, sandhipatra, visuddhipatra. Some 
works like the Vyavaharasara ( p. 69 ) and the Mit. write the 
word as ciraka and not draka. It was so called ( viz. ciraka ) 
probably because it was written on the back ( of the bark of 
the birch or some other tree ). If the proper word is ciraka then 
it was employed because being executed by scribes appointed by 
the king, it had validity for all time ( dra ) as compared with 
purely private documents. ‘ Ciraka ’ in this last sense seems to 
be equal to ‘ sthanakrta ' of other writers. 

Nar.«» IV. 136, Visnu. Dh. S. VO. 11 and Kat. (252) require 
that a document is held valid which is not adverse to the cus- 
tom of the country, the contents of which follow the rules 


u IV. 136; i 
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regarding pledges ( and other transactions ) and the sequence 
of the sense and of the words in which is not contradictory 
or confusing. Sm. C. II. p. 59 applies the word ^ paficaru4fta 
( on which five are recorded ) to documents that are signed by 
the creditor, the debtor, two witnesses and the scribe. The 
Sarasvativilasa p. 114 holds that pancarwjlhatva consists in 
having the creditor, debtor, witnesses ( as one item ), scribe and 
the matter to be written. Harita and Vyasa ( q. in Sm. C. IL 
p. 59 ) employ the dual ( saksinau ), while Yaj. n. 87 employs 
the plural. Therefore ordinarily two witnesses sufficed, but in 
very important writings there should be more witnesses. Vi6va- 
rupa reads ‘ asamah ’ in Yaj. IL 87 and requires three witnesses 
as the minimum. Nar. IV. 137, Visnu*^ Dh. S. VII. 6-10, Br. 
(S. B. E. vol. 33 p. 307 v. 23.), Elat. (271) state that a document 
is invalid that is executed by a person intoxicated, by one 
already charged ( with an offence ), by a woman, a minor, that 
has been brought about by threats or deceit or coercion, by one 
dying, by one diseased, by a lunatic, or by those that are 
dependent. Visnu Dh. S. (VIL 8-9) and Kat. 273 (q. by V. M. 
p. 338, Apararka p. 686, Par. M, III p. 131) state that a docu- 
ment may be held invalid owing to defects in the witnesses 
or in the scribe or to the fraud of the creditor or executant. 

Nar. IV. 145, Kat. ( 306-307 ), Saihvarta ( both quoted by 
Apararka pp. 691-692 ) and Br, ( S. B. E. 33 p. 309 verse 31 ) say 
that no oral evidence should be allowed to contradict the ( terms 
of a ) document, that the mode of proving ( a matter ) by a docu- 
ment is always superior, that a writing can be refuted or 
superseded only by another document relating to the same 
matter and not by the oaths of witnesses and that if oral evidence 


439. w 

WTV ii. p. 59. 

440. nv ij^ • 

I trrfPTOsr w « 

^ w I iVii. 6-10 ; i f^[?rr»f&*RJi- 

51 II f?. <3- by II- p. ea. Manu. ( vm. 165 and 

16 S) declares that fraud vitiates all transactions. Compare with Viun Dh. 
S. sections 10-12. 15-18 of the Indian Contract Act (of 1872). In I. L. R. 5 
Bom. 99 at p. 104 ‘strimatta’ in Br. (S. B. E. vol. 33 p. 307 v. 23) is taken 
as one word and rendered ‘ under female or aphrodisiac influence which 
is not correct as shown by the texts of Visnu and Kat., where the two 
words arc separated by other words. 
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were allowed to overrule the force of documents there would 
he confusion and an end to all written transactions**^. If there is 
a conflict among documents then a jaiiapada document ( written 
by a scribe and attested ) is superior to one written in the hand 
of the executant himself and a public document is superior 
to a janapada one ( Vyasa q. by Sm. C. II. p. 66, S. V. p. 123 ). 

Yaj. n. 91, Nar. IV, 146 and Kat. 313 (q. by Apararka 
p. 687 ) prescribe that when a document is in another country or 
when it is illegibly written, when it is lost or its letters have 
become indistinct (by lapse of time or other causes) or it has been 
stolen or is crushed or burnt or shattered into pieces, another 
document may be caused to be written ( if both parties agree ) : 
but if they do not agree and the contents have to be proved or 
if the executant denies his signature, then Nar. IV. 142 and Kat. 

( 282 q. by Sm. C. n. p, 63 ) say that time may be given to bring 
it from the foreign country or the contents may be proved by the 
evidence of the attesting witnesses or of the scribe or of those that 
have seen it. This shows that the smrti law required the produc- 
tion of the document itself as primary evidence, but allowed 
secondary evidence only in exceptional cases. **2 If a document 
belonging to one man is produced by another the latter has to 
explain his custody of it **^ ( Vyasa q. by Apararka p. 690, Sm. C. 
n. 66). Kat. (308 q. by Sm. C. II. p. 65) says*** that just as the reflec- 
tion of a person or thing made in a mirror is seen as if it were real 
though it is unreal, so clever people can fabricate documents 
resembling ( the genuine writing of a person ). Vyasa ( in 
Apararka p. 688, Sm. C. II. 65 ) and Br. ( S. B. E. vol. 33 p. 307 


441. SI 1 ^ arar 

siis=$si N wi 1 si 

« Wcsfr. q. by amra p. 692 ; insresmssmort f q gsqt 1 

f^snWT nqsiifr; ?S|I^[SI^^I ^ smjS « q. by smra p. 692. Compare 
sec. 92 of the Indian Evidence Act. The poet Magha gives expression in his 
own laconic way to the same idea in ^ 1 

n- 70. 

442. Compare sec. 63 and 65 of the Indian Evidence Act about 
the meaning of secondary evidence and the circumstances under which it can 
be given. 

443. ^ 1 ^ qis!*} q^vTirini as; n 

umi q- by p. 690. 

444. ifur g^^il I iHIT 

SPW; « STTVT® in II. 65, *v. V. p. 148. «ia. fw. p. 91 (it attributes 

the verse to aitif ). 

40 
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vv. 30-21 ) say the same thing and add that documents have to 
be carefully scrutinized and that no certain conclusion can be 
established by documents alone ( in every case ), that women, 
minors and illiterate persons are deceived even by their relatives 
by the fabrication of documents bearing the names of these 
( women and others ) and that this has to be investigated with 
skill. When there is a doubt about the genuineness of a docu- 
ment, it can be established by comparison with other documents 
admitted to be written or signed by the same person, by ratioci- 
nation, by the probability of the two parties being together at 
the time of the transaction, by citing the attesting witnesses,^''® 
by the peculiarities or flourishes in writing certain letters or 
making certain signs ( in the writing questioned and in other 
admitted writings ), the previous transactions between the par- 
ties (or their subsequent conduct), and the source of the acqui- 
sition of the subject matter in dispute (Yaj. n. 92, Visnu Dh. 
S. Vn. 12, Nar. IV. 143-144, Kat. 283 q. in Mit. on Yaj. B. 92 ). 
Visnu Dh. S. ( VH. 13) and Kat.^ 285-286 ( q. by Apararka 
pp.'689-690) prescribe that if the debtor, creditor, witnesses 
or the scribe be dead the authenticity of the document has 
to be ascertained by ( a comparison of the signatures on the 
disputed document) with other specimens of their handwriting 
or signatures or other documents executed by the debtor. Kat. 
287 { q. by Aparaka p. 689, Sm. C. II. p. 64 and Par. M. III. 
p. 134) states the striking^^’ rule that when a document bears the 
royal seal, that document is presumed to be authentic, even 
though all the three ( viz. the debtor, the witnesses and the scribe ) 
are dead. This shows that documents bearing the king’s seal 
or that of royal officers were regarded as prima facie genuine 
and this rule is analogous to the provisions in sec. 79 of the 
Indian Evidence Act and sections 59-60 of the Indian Registra- 
tion Act. That even copperplate grants were sometimes forged 
is clear from the reference in the Madhuban plate of Emperor 


445. Vide sec. 68 of the Indian Evidence Act about the proof of 
attested documents. 

446. stsuratwmvwT w? 4Tn%w: i 

wnfq: II tR I xqr . quoted by sv- XfT. P- 339, axqrxqx pp. 689-690. q^r. XTI. HI’ 
p. 134 ; II p. 63 ascribes the 2nd to f rnffX. Compare sec. 69 and 73 

(for proof of handwriting by comparison) of the Indian Evidence .^.ct. 

447. 4x9(9 9 f^ex: i fe^cX cr?JXxnt>T g g9«5xx? if 

^5 ^ •• fTIX’IX. quoted by P- 689, II. p. 64, 
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Harsa ( E. I. VII. p. 155, 158 ), and from the Tarachandi Rock 
Inscription ( in Bihar ) of Mahanayaka Pratapadhavaladeva 
( in E. I. XX. Appendix No. 340 ) of samcat 1325 which declares 
that a certain copperplate purporting to be issued by Vijaya- 
candra of Kanoj was forged. Vide Fleet in L A. vol. 30 pp. 201- 
333 for many forged grants. Verses (variously attributed to Kat. 
or Brhaspati by the digests ) state that when a loan ( recorded in 
a document ) has not been expressly claimed by the creditor 
able to claim from a debtor who is able to pay off and who is 
at hand, the document loses its validity because a suspicion 
arises that the debt has been paid off and that a document 
executed more than thirty years before which has never been 
seen ( by any body ) nor read out ( by the creditor to any body ) 
does not attain validity even though the witnesses on it are 
living. Nar. IV. 141 is very similar to this last. Kat. 398-299, 
301 ( q. by Par. M. III. 136, Mit. on Yaj. 11. 34, Apararka 
p. 690-691 ) prescribe that if no objection is raised for 
twenty years as regards a patent fault in a document of debt 
or pledge or of the settlement of boundaries, then the document 
ceases to be voidable. Kat. 275 and Br. ( S. B. E. vol. 33 p. 302 
V. 25 ) both quoted by Apararka p. 671 and V, P. p. 122 
require that the latent defects in documents or witnesses must 
be declared ( pointed out ) by the disputant at the ( proper ) time 
( i. e. when they are produced ), while patent defects may be 
considered by the sabhijcts at the time ( of the consideration of 
the evidence) by reference to the rules of the sastra. Yaj. II 
93-94, Visnu Dh. S. VI. 25-26 prescribe that when a debtor 
pays part of a debt, the debtor should ^VTite on the back of the 
document how much he paid or the creditor may hand over to 
the debtor a writing of receipt signed or written by himself, 
particularly when the original document is not at hand, and 
when the w'hole debt is paid or the contract is fully performed 
the creditor should tear off the document or should execute 
another document in order to make clear the fact of satisfaction 

The fabrication of royal edicts and private documents was 
so much condemned by the sentiments of society that Manu IX. 
332 and Visnu Dh. S. V, 9-10 prescribe the extreme penalty of 
death for such offences as in the case of the murder of women, 
minors and brahmanas. Yaj. II. 395 ( = Matsya 327. 202 ) 

448 . 

I VI. 25-26. 
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prescribes the highest fine for him who adds to or writes less 
than what was intended to be declared in a royal grant or edict. 
Sahkha also prescribes death or the excision of a limb 
for fabrication of documents ( q. by V. E. pp. 398, 369 ). 

For detailed treatment about documents in ancient and 
medieval India two papers in the Annals of B. O. R. Institute, 
vol. IX. pp. 49-81 and in the Journal of the Andhra Historical 
Society, vol. 18 pp. 203-232 may be consulted. 



CHAPTER XII 


BHUKTI OR BHOGA ( possession ). 

According to Gaut. X. 39 a man becomes an owner by 
inheritance, purchase, partition, seizure ( appropriation of 
forest trees and other things which have no owner ) and find- 
ing ( i. e. appropriation of lost property the owner of which is 
unknown ). Gaut. (X. 40-41) adds that in the case of brahmanas 
acceptance ( of a thing donated ) is an additional mode ( of 
becoming an owner ), that conquest in the case of a ksatriya and 
gain ( by trade or labour ) in the case of a vaisya or sudra are 
also additional modes. Vas. 16. 16 mentions eight modes. Br. 
( quoted in V. P. p. 133, Apararka p. 635, S. B. E. vol. 33 p. 309 
V. 2 ) mentions seven modes of acquiring immovable property 
viz. by learning, purchase, mortgage, valour ( i. e. conquest ), 
through the wife ( as dowry ), inheritance ( from an ancestor ) 
and succession to an issueless kinsman. Narada ( q. in Sm. C. IL 
p. 70 ) mentions the same except mortgage. None of these 
expressly says that long possession is by itself a source of 
ownership. Great divergence^’ has prevailed throughout the 
centuries among the sages and digests about the relation of 
title and possession and about the length of possession necessary 
for making a person secure in his right to property by reason 
of possession. Possession ( bhuUi ) may be with title ( sagama ) 
or without title ( anagama ). Agama means ‘ origin ’ or ‘ source 
of title ’ such as purchase or simply ‘ title Manu VUL 200, 
Yaj. II. 27, Nar. IV. 84 employ that word in that sense. Vide 
Kat. 317 (q. in Sm. C. II p. 73 and Par. M. Ill p. 141). If property 
is held in one of the modes of acquiring ownership stated above 
and there is also possession, one’s right to that property is 
indefeasible ( Nar. IV. 85, Br. q. by Sm. C. H. p. 70, S. B. E. 33 
pp. 309 and 312 v. 3 and 22 ), hut possession without a clear title 


449 . Vide Lalubhai v. Bai Amrit I. L. R. 2 Bom. 299, 304 ft, -where 
Mr. Justice West enters on an elaborate analysis of the doctrines of the 
Mit. and the Vyavaharamayukha on title and possession. 

450. armw; i on ^ li. 27 ; an 

^ anrri^iS i 3n»m; 

' anniit i B rtuq r ^ iir Hraar; i p. 225. 



318 


History of Dhtnnasastra 


[ Vol. 


does not lead to ( or ripen into ) ownership ( w'ith certain 
exceptions to be noted later on ). Vyasa and Pitamaha^®^ 
declare that possession in order to be valid must have five 
characteristics viz. it must have title behind it, must be of 
long standing, unbroken, free from protest ( by another person) 
and in the presence ( i. e. before the very eyes ) of the opponent 
( q. in Mit. on Yaj. II. 37 and Apararka p. 635 ). Even title, if 
not accompanied by some slight possession, has no strength, 
while title is stronger than possession not handed down 
hereditarily ( Yaj. II. 37 ). Nar. IV. 85 states that possession 
becomes strong when backed by clear title. These passages 
present some difficulty and make title and possession depend 
on each other. Nar. IV. 77 states that even if there be a 
document or witnesses to support a man's title, when there is 
no enjoyment, particularly in the case of immovable property, 
there is no validity. All that is meant is that a transfer 
without possession though under a deed or before witnesses is 
risky and that title and possession lend support to each other 
as stated by Nar. IV, 84-86, Br., Harita and Pitamaha. Nar. 

( rV. 86-87 ) declares that one who pleads mere possession and 
no title at all should be considered a thief on account of his 
putting forward the deceptive plea of possession ( which even a 
thief can assert ) and that the king should punish as a thief 
one who enjoys a property even for hundreds of years without 
title. All that this last verse means is that the person in 
possession must prove legal origin or such a long possession 
that there is no possibility of an inference that the possession 


RiCTW srirtiaiT n q. by II. p. 70. 

452. wnufi l *n*f 

n q. by II. p. 7i. This is also cited by the VT. 

II. 27 (without name). fquTW? has almost the same words ^rninT 
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II. p. 70. 
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II- P. 70, AT- IW. p. 131. Thesir^. fst. which regarded tripurusa- 
bhoga as equal to 60 years ( p. 128 ) briefly explains the strength of title 
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of his ancestor originated is wrong. Delivery of possession 
was the principal mode of transferring ownership in ancient 
times in almost all systems of jurisprudence and so possession 
was given great weight as evidence of ownership. The Mit. 
on Yaj. II. 27 makes the position clear. In the case of a gift 
or sale there must be the cessation of the ownership of the 
transferor and the arising of the ownership of the transferee. 
This last occurs only when the transferee accepts the property 
and not otherwise. Acceptance is mental, vocal and physical 
( i. e. the acceptor makes a resolve to accept, says that he 
accepts and takes physical possession ). These three may 
exist in the case of such movable articles as gold, clothes &c. 
But in the case of a field physical acceptance is not possible 
except by enjoying the fruits or profits thereof. Therefore in 
order to make a gift or sale perfect there must be some slight 
possession at least. In the absence of such possession mere 
title is weak. Title may succeed against the man in possession 
who has no title and who has not been in possession for the 
prescribed period ( such as three generations ). If the possessor 
proves possession for that period he will succeed against one 
who has bare title and no possession whatever. If it is known 
or proved that a man purchased from A but got no possession 
and that another purchased from A subsequently and got 
possession ( but was not in continuous possession for the 
prescribed period) the prior title though without possession 
will prevail over the later one, acc. to Yaj. II. 23. But when 
it is doubtful as to which title is prior and which posterior the 
one with possession will prevail. Where the possession has 
been uninterruptedly with a man's ancestors for three genera- 
tions he will succeed against one w'ho has bare title. Therefore 
possession was not absolutely indispensable for transfer even 
acc. to the Mit. and other works, but title without posses- 
sion was risky and so possession was insisted upon as it was 
‘ nine points of law ’. It follows, acc. to the Mit., that (1) when 
possession was comparatively of short duration and not 
supported by any title much weight was not attached to 
possession and title by itself would prevail against it, that (2) 
continuous possession for three generations ( though there is 


454. In English Law until the year 1845 ( 8 and 9 Vic. chap. 106, 
sec. 2 ) land could in theory be conveyed in no other method than by 
delivery of possession and no deed or conveyance was in itself of any effect. 
Vide Salmond’s Jurisprudence. 9th ed. 1937. p. 620. 
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nothing to show there was title to begin with ) will prevail over 
a mere documentary title and that (3) a prior title with less 
than the possession for three generations ( but with some 
possession ) succeeds over a later title accompanied by posses- 
sion. Long possession was assumed to have originated in 
legal title, although owing to lapse of time it was not possible 
to prove the origin. The main controversy has raged round 
the question of what is long possession. Yaj. U. 24 literally 
translated means ‘ loss of land results in twenty years when it 
is enjoyed by a stranger before the owner’s very eyes and 
without any protest from him and loss of chattels ( results 
under similar circumstances) in ten years Manu VIU. 147-148 
and Narada IV. 79-80 have two verses in common which mean 
‘ If the owner of anything silently looks on ( i. e. raises no 
protest) when it is being enjoyed in his presence for ten years by 
strangers he does not deserve to recover it (i.e. he loses the thing). 
When the owner is not an idiot nor a minor and his property 
is enjoyed within his sight then the property being lost by 
his conduct ( vyavahara ) comes to belong to the enjoyer ’. 
Gaut. Xn. 34 has almost*®* the same words as Manu VIII. 148. 
Sahkha (in V. R. p, 208) also refers to ten years. These passages 
apparently mean that at the end of 20 or 10 years’ adverse 
possession by the wrongful possessor the ownership of the 
original owner is lost and the wrongful possessor becomes the 
owner. But there are several other smrti passages where it is 
said that possession even for a hundred years originating in 
wrong cannot confer title and much longer periods are required 
for the loss of ownership and the acquisition of ownership 
by prescription. Vide Nar. IV. 86-87 cited ( on p. 318 above ). 
Nar. ( IV. 89 ) himself says elsewhere that possession requires 


455. Under the Law of England 'Time immemorial or time whereof 
the memory of man runneth not to the contrary ’ was considered to include 
the whole period of time from the reign of Richard I. This was a very 
inconvenient and absurd rule which was abrogated by sec. 1 of the 
Prescription Act of 1832 ( 2 and 3 William IV, chap. 71 ) whereby the rights 
to any land became absolute and indefeasible by sixty years' uninterrupted 
enjoyment before that Act ( except when the enjoyment was by some consent 
or agreement made under a deed ). By French Law the time of memory 
was held to extend for one hundred years as done by the Mit. and other 
Sanskrit digests. Vide Salmond’s Jurisprudence (9th ed. of 1937 ) p. 265- 
note y. 

456. < j» iq »lg 4R «^s wrww mgr: * »u. xii. 34 ; imrsm 

I 515' q- in fw. X. p. 208. 
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to be supported by title only during smartakala ( during human 
memory ), but in cases beyond human memory possession con- 
tinued successively for three generations (or ancestors) is 
proof of ownership even in the absence of a document ( or other 
title). Visnu Dh. S. V. 187 is in similar^®^ terms. The Mil 
on Yaj. (IL 27) says that smartakala is a period of 100 years, 
as the Veda declares that the span of a man's life is 100 years. 
For a hundred years it is possible for witnesses to depose to 
the origin of possession. So if there is possession for less than 
one hundred years, oral evidence can be adduced for establishing 
its origin, and title will have to be proved by the possessor and if 
no oral evidence is adduced to prove title, it is a case in which 
it may be held as certain that there was no title to begin with. 
Mere possession is not enumerated by sages like Gautama 
among the means of acquiring ownership. As the Sarasvati- 
vilasa ( p. 124 ) puts it, long uninterrupted possession only leads 
to an inference that it originated in title acquired by sale, gift 
or the like i. e. there arises a presumption of lawful origin 
Therefore in order to enable a man to rely on possession alone 
as proof of ownership it must extend uninterruptedly over 100 
years (acc. to the Mit. ). The Smrticandrika^^^ (jj p 

accepts this meaning, only requiring 105 years’ possession in- 
stead of 100 years’. Acc. to a smrti quoted by it each genera- 
tion means 35 years and so when Narada requires possession 
for three generations 105 years are meant ( acc. to Sm. C. ). 
Visnu Dh. S. V. 187, Kat. ( 327 ) also hold that continuous 
enjoyment for three generations makes the fourth generation 
owner of the land. Kat. ( 321 q. by Mit. on Yaj. 11. 27, Apa- 
rarka p. 636 ) states ‘ in cases falling within the memory of man 
it is desirable that possession must be accompanied with title 

457. g vr JiTjrr i m crw ^ 3 * 1 ; 

cfltspnrt II v. 187. The same is ascribed to both and 

by 'V. WT- P- 341. The p, 130 ascribes it to 

458. graiw 

P. 124 ; these words are apparently taken from the ttnr. m p. 73. 

459. I fwrinmv nrfstrr 
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( in order to be proof of ownership as to land ) ; but in cases 
beyond the memory of man possession extending over three 
generations in succession ( is independent proof of ownership ), 
since there is no certainty that there was no title (to begin with) 
Vide also Br. ( in S. B. E. vol. 33 p. 313 verses 26-38 ). ‘ Three 
generations ’ is a vague expression. The great-grandfather, the 
grandfather and the father of a man may die in the space of ten 
years and if the great-grandfather took possession wrongfully and 
all died within ten years of the time of taking possession one after 
another, the fourth in descent might urge that there was posses- 
sion for three generations and that he had become owner. 
Therefore Kat. in another verse ( 318, q. by Apararka p. 636 and 
V. P. p. 155 ) laid down that unbroken possession for three 
generations extending over sixty years becomes firm ( indepen- 
dent means of proof of ownership ). Thus tripiinisa-bhoga or 
purmknmugcUd-bliotja ( in Yaj. 11. 27 ) means the same thing as 
possession continuing from a time beyond human memory 
( asmUrta-kala ) and is equal to 60 years acc. to Kat., Vyasa and 
a few other smrti writers^®. Narada (q. by Apararka p. 636) 
says that as regards possession one generation means twenty 
years, while Br. ( q. by Sm. C. IL p. 72) says it means thirty 
years. It will be noticed from the above that early authors like 
Gaut, Manu., Yaj. appear to lay down 30 years’ adverse enjoy- 
ment of land as sufficient to create ownership, while other and 
comparatively later authors like Nar. and Kat. require sixty years 
enjoyment. In order to remove this conflict and following the 
maxim that apparently conflicting texts should be reconciled 
as far as possible, the writers of commentaries and digests from 
Visvarupa and Medhatithi (on Manu VUI. 148) downwards 
proposed various interpretations of Yaj. II. 24 and similar texts. 
Some lay emphasis on possession and others on title. There are 
at least three explanations. Apararka ( pp. 631-632 ), Kulluka 
and Raghunandana take the literal sense and say that on 20 
years’ adverse pos.session there is loss of ownership ( i. e. there 
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is svairahani)*^^. The 2nd explanation is that the meaning of 
Yaj. n. 24 is that after 20 years’ enjoyment by a stranger, if the 
owner brings a suit and relies on a document in his favour, he 
runs the risk of being unable to prove his ownership barely on 
the strength of the document, since it is possible to argue that, 
even though he had a document, by his silence he acquiesced in 
the stranger taking possession and tacitly consented to it. 
Therefore all that Yaj. II. 24 means or recommends is that an 
owner should not be negligent {upeksa) or should not remain 
silent when a stranger takes wrongful possession. This view 
was first started by Visvarupa among extant writers and it 
approaches the modern idea of requiring vigilance in the asser- 
tion of ones’ rights'**^; that is there is only loss of the suit 
( vyavaharahani ). This view lays emphasis on a verse attri- 
buted to Nar. and the word ryaixthara in it and in Manu Vlll. 148 
and Narada IV. 80, where the word means lawsuit also, the idea 
being that the sages declare only what would happen or be 
decided by the judges in a law court and do not intend to say 
that the decision would be just or righteous from the higher or 
the moralist’s point. The third view is that of the Mit. ( followed 
by the Vyavaharaiuayukha, Mitraniisra and several others) 
which explains that the loss is not that of the ownership of 
the thing itself but of the produce of it ( there is only ‘ phala- 
hani ’ ) i. e. if without protest the owner allows a stranger to 
remain in possession before his very eyes for twenty years and 
then he brings a suit, he may succeed in getting back his land 
but he would lose his claim to the profits of the land. The Mit., 
the Vyavaharamatrka and V. P. ( pp. 157-165 ) contain very 
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elaborate discussions on Yaj. II. 24 ; but considerations of space 
forbid any further reference to them. The V. M.*** connects 
Yaj. II. 24 with the preceding verse ( viz. that in mortgages, gifts 
and sales a prior transaction prevails over a later one ) and 
remarks that this verse (Yaj. H. 24) says that if a person after 
a gift, sale, or mortgage to him allows the property to remain 
with the seller, donor or mortgagor, who subsequently transfers 
it to another with possession and the latter holds it for twenty 
years, then the first dealing though prior is of no avail (as it is not 
accompanied with possession for 20 years ). Srikara ( as stated 
in the Vyavaharamatrka ) tried to reconcile the conflicting 
smrti texts by holding that in twenty years the real owner lost 
ownership if he was present and did not protest while a stranger 
was in possession, but passages speaking about possession for 
three generations (or sixty years) applied only where the owner 
was absent. The Mit. and others point out that Yaj. II. 24 
( who employs tlie words ‘ pasyatah ’ and ‘ abruvatah ’ ) conveys 
that if a stranger takes possession while the owner is absent or 
if the owner protests, then even 20 years’ possession does not lead 
to the loss of anything. The text of Nar. IV. 87 quoted above 
(p. 318) shows that the sage held that possession for several hundr- 
ed years even would not avail the possessor if it is certain or 
established that the possessor had no title at all to begin with 
or that his possession started wrongfully. This text is empha- 
sized by those who favour title and want to discourage persons 
benefiting by their own wrongdoing. But there are other 
smrti texts of a contrary tenor. For example, Nar. IV. 91 
himself says ‘ whatever has been enjoyed even unla^vfully for 
three generations ( i. e. by three ancestors) including the father 
cannot be recovered by the owner from the person ( who is the 
4th in succession ) because it has gone through three lives in 
succession ’ ; a text of Harlta states ‘ what has been enjoyed by 
three prior ancestors without any title whatever cannot be 
recovered back { from the present holder, who is 4th ), since it 
has descended successively through three generations ’. These 
two are relied upon by those whe hold long possession as leading 
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to an inference of title {tripiirum-bhiiktivadinah, as Medhatithi 
on Mann VIII. 148 calls them). These like the Vyavahara- 
tattva and Vivadacandra'*** who rely solely on possession 
boldly say that long possession even originating in wrong 
leads to ownership. Medhatithi says ‘ there can be no memory 
of the origin of title when there has been possession for hundreds 
of years and ( if title had to be proved for the origin of such 
possession) a king may resume villages enjoyed by ancient 
temples, brahmanas and mathas; therefore ancient possession 
is evidence of ownership because it makes it extremely probable 
that the ancient possession originated in gift or the like ’. 
The Mit. on Yaj. II. 27 ( which is tivattaiadi ) refers to all the 
three views, refutes the first two and accepts the view of loss of 
profits. It does not literally interpret the texts of Harlta and 
Narada quoted above, takes them to be over-statements and 
intended to convey that continuous possession for over three 
generations cannot be interfered with even if there is no clear 
proof of the origin of title. In modern India irnder the Indian 
Limitation Act (IX of 1908) the tendency is to prescribe the 
very short period of twelve years for adverse possession in order 
to defeat a title, following the English Real Property Limita- 
tion Act of 1833 (3 and 4 William IV chap. 27), sec. 2 of which 
insisting on vigilance by every one about one’s rights however 
prescribes the period of 20 years within which to bring an action 
for recovery of land. Modern case law has rather gone too far 
and sets a premium on wrongful possession by holding that it is 
not necessary that adverse possession should have been brought to 
the knowledge of the real owner Ancient Hindu lawyers 
put down the tendency to usurp another’s property and placed 
many obstacles in the way of the wrongful posse.ssor. 

It may be noted that there were a few rare texts that 
referred to very short periods for possession causing loss of 
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466. Vide The Secretary of State for India v . Debendra Lai Khan 
61 1. A. p. 78 at p. 82 ( =36 Bom. L. R. 249) and Srischandra Nandy v. 
Baijnath, 62 I. K. 40 at p. 44 ( =37 Bom, L. R. 323). 
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title, viz. 3 years for immovable property ( provided there was 
no permissive origin, k^malihyu ) or one year for corn, cattle 
and other movables''*^. This idea being opposed to innumerable 
texts was explained away as merely conveying the great im- 
portance of possession. Marici states'*^ that cows, beasts of 
burden, ornaments that are borrowed through friendship should 
be returned within four or five years, otherwise the owner 
would lose them. This is opposed to Maim VIII. 146 and other 
texts and so is explained as being applicable only if there is no 
sufficient cause for allowing them to remain with the borrower. 
The ancient Roman Law was very like this. Before Justinian 
the Roman Law gave the ownership of a thing by quiet posses- 
sion bona fide and founded on good title if maintained during 
one year over movables and during two years over immovable 
property Justinian altered this and provided that possession 
during three years gave ownership of movables and possession 
during ten years ( if parties resided in the same province ) or 
during twenty years ( if they did not ) gave the ownership of 
immovable property. 

Br. ( S. B. E. vol. 33 p. 314 verse 31 ) lays down the proposi- 
tion that if a person has title and is already in possession and 
is dispossessed by another then he may succeed in a lawsuit 
on the strength of his prior possession provided the dispossessor 
does not establish continuous possession for three generations*’®. 
This is similar to a suit in ejectment contemplated by Art. 143 
of the Indian Limitation Act. 

Br. (S. B. E. vol. 33 p. 310 v. 11) and Kat. 335 ( both quoted 
by Apararka p. 637, V. P. p. 166 ) state that what is enjoyed by a 
man’s agnates and cognates and his own people does not pass 
to their ownership by their mere possession ; one should regard 

467. 3T3 m 
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Vide m. p. 132 from which this is taken, which introduces these verses 
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possession ( as leading to ownership ) in cases other than these. 
Pitamaha states that possession hy a stranger is powerful, but 
possession hy members of one’s own family has certainly not 
the same force This appears to adumbrate the principle of 
modern law that possession hy one co-owner or one tenant-in- 
common is ordinarily the possession of all co-owners and the mere 
fact that the profits of a property have been enjoyed by only one 
co-heir or tenant-in-common for many years does not by itself 
amount to the ouster of the other tenants-in-common^’^. It is 
stated in Gaut. XII. 35 that property which is enjoyed for a long 
time by a srotriya, an ascetic or a king’s officer is not lost to the 
owner by that enjoyment, since the owner may have thought that 
he would reap long-enduring spiritual merit by the first two 
enjoying this property! such as a vacant house) or that he might 
be prevented from asserting his right from fear ( of the royal 
official ). Compare Br. ( S. B. E. vol. 33 p. 311 v. 13 Manu 
VIII. 149 ( =Nar. IV. 81 and Vas. 16. 18 ), Yaj. II. 25, Br. ( S. B. 
E. 33 p. 312 V. 21 ), Kat. ( 330 ) state the following exceptions 
to the rule of loss by long possession ; a mortgaged or pledged 
property, boundary, minor’s property, an open deposit, a sealed 
deposit, women ( female slaves ), the property of the king i. e. 
(of the State ) and the property of a brahmana learned in the 
Veda are not lost by the possession of another { for twenty or 
ten years referred to in Manu VIII. 147 and Yaj. II. 24 ). Manu 
VIII. 145 provides that neither a pledge nor a deposit can be 
lost by lapse of time and that both are recoverable even if they 
have remained long ( with the pledgee or depositee ). Yaj. II. 25 
adds to the above list the properties of idiots and of women- 
Nar. IV. 83 emphatically states that women’s property ( stri- 
dhana ) and state property ( land ) is not lost even after 
hundreds of years, when it is enjoyed without title. Kat. ( 330 ) 
adds to the above list temple property and what is inherited 
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from the father or mother All systems of jurisprudence 
throw protection round the interests of minors, persons of un- 
sound mind and others similarly situated and provide longer 
periods of possession for loss of their right. The Mit. on Yaj- 
II. 25 gives reasons why the several exceptions are made': in the 
case of a pledge or mortgage the property is enjoyed by the 
pledgee or mortgagee under an agreement and so there is no 
fault on the part of the owner if he remains quiet while the 
property is being enjoyed by the creditor ; boundaries between 
villages can be easily established by such signs as trees ( grow- 
ing on the border ), streaks of chaff and coal ( buried under- 
ground ) ; deposits are entrusted to a person out of confidence 
for being preserved and not for enjoyment ; idiots and minors 
are ignorant or incapable of understanding tlieir rights; the 
king being engrossed in numerous state affairs may not be able 
in time to look into tlie question about possession of state 
properties; women on account of their ignorance and timidity 
may not assert their rights and a learned brahraana being 
devoted to learning, teaching and performance of rites and 
duties may have no time to go to law. In modern times also the 
law favours minors and other persons as indicated in the note 
below Kat. ( 331-334 q. by Par. M. III. p. 148, Sm. C. II p. 69 
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475. Under tbe Indian Limitation Act, a mortgagor can sue for redemp- 
tion and possession within 60 years from the time when the right to redeem 
accrues (Art. 148), though for ordinary suits for possession the period is 
12 years; while a pawnor of moveable property has 30 years (Art. 145) from 
the date of the pawn ; if a thing is entrusted to a man for a specific purpose 
as a trustee then sec. 10 of the Limitation Act provides that no length of 
time will bar a suit for recovering from him or his legal representatives or 
voluntary assigns the trust property or its proceeds {upanidhi a.nd niksepa 
may be examples of trust) ; a suit on behalf of the Secretary of State for 
India can be brought within 60 years (Art. 149) ; sections 6-8 provide 
longer periods for persons who were minors, idiots or lunatics at the time 
when their rights were invaded. Under the Real Property Limitation Act 
of 1833 (3 and 4 William IV chap. 27 sections 16 and 17) a suit could be 
brought within ten years of the time when the disability ceased in the case 
of minors, lunatics, idiots, those absent beyond the seas, but no suit can be 
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which ascribes them to Narada ) prescribes that in the case of 
a brahmacUri, engaged in his vow of veda study extending over 
36 years, and in the case of a man who remains in a foreign 
country in pursuit of wealth, enjoyment extending over 50 years 
will alone make him lose his property by the possession of 
another ; that when a person has been a student for a shorter 
period than 36 years he may get longer additional periods 
proportionately and that when a person is in jail time does not 
run against him. 


{ Continued from the last page ) 

brought beyond forty years from the starting point. Section IJ of the Indian 
Limitation Act provides that when the defendant is absent from Pritish India 
the plaintiff can add the period of defendant's absence to the pci iod pres- 
cribed for bringing a suit but does not provide for the rule of Kat which 
allows a longer period for loss of right when a person (who may have to sue) 
is absent in a foreign country. Under the Civil Law of Rome the rule w as 
‘ nullum tempus oecurrit regi’ (lapse of time does not bar the right of 
the crown). Vide Vyakunta v. Government of Bombay 12 IJom. If. C. R 
(O. C. J.) 1 at p. 217 for this rule and its limitation under modern Indian 
Law. 
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WITNESSES ( saksinah ). 

The word Mkstn occurs iirthe Svetaivataropanisucl^’'* ( VL 
11 I where it is applied p-' trie one iiunianenl Spirit of tiie uni- 
verse us All-set-iny;. Pra.ini'''” V. 91 explain;, the word 
suA'st/i as lueariiiia ■ ,,i e v.' ho has directly seen GautP'" XlJl. 
1, Kaul. 111. 11, Xar IV. 1 17 stale that when two persons liti;tate 
and there is a duul.'t or di crcpancj between the two the deter- 
mination of the truth ill li.e ili.s[)iite is due to witnesses. Manu 
VIII. 74, Sabhaparva bd.st. Nar. i\’. 148, \'iEiia Dh, S. 8. Id, 
Kat. 346 (q. in V il. (i. Sl'l and \'. P. p. 106 .) provide that a 
( proper ) witness is one who has himself either seem or heard 
or experienced the matter in dispute, 'this mean.-: that the 
evidence of a witness must be direct and shotiki not be what is 
called hearsay. Medhatithi (on Manu VIll, 74 ) says**'Hliat 
hearsay evidence occurs when a person who hears troin another 
that La.s himself heard .something from another come.s forward 
as a witness and that hearsay is no legal evidence. Matin 
Vlli. 76 prescribes that even though a man may not have been 
expressly asked or appointed by the parties. ( in the word': ‘you 
are th.e witii!.‘''.s to this transaction'), he is a jiroper w itnc'-e. 
when asked a-' to any matter in dispute that lie ha.s himself seen 
or heard. Tlie only exception to hearsay evidence allowed by 
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the Visnu Dh. S. VIIL 12 is that«* when a person that is appoin- 
ted as a witness is dead or gone abroad, those who have heard what 
he said may give evidence. It has already been stated. ( p. 297 ) 
that a king was not to delay the examination of witne.si'es. Kat. 

( 340 3 11 (j. by Apararka pp. 675, 677, Sm. C. 11. p.92, V. M. p. 331 ) 
prescribes that the king (or the chief .judge) '-hoiih! liimself examine 
the witne.’ses that are present(in conrt.)aiid should consider along 
with the stihfii/iis the statements made by \\itn; sses and that, 
where it is doubtful who the witne.sses on a disputed matter aro. 
time should be given for producing the witnesses in order to 
ascertain the proper means uf proof init tlurt vhere it is clear 
who the witnes.ses may he he should make the he.iring of the 
case proceed at once. Kat. (352) further prescribes that when 
it is impossibic to bring witnesses Iiecause they reside in a 
foreign country, evidence taken in writing before a man learned 
in file three Vedas and sent by him should be read in deciding 
the cause (.laut. 13. 2, Manu VIII. 60, Yaj. 11, 69, Nar. IV. 
153 and others reqtiire that ordinarily there should be at least 
three witnes.ses in a cause. Br. (S. B. E, 33 p. 301 v, 16) says 
that there may bo nine, seven, five, four or three witnesses, or 
two only if they arc learned hrahmanas Visnu Dh. B. VHJ. 

5 and Br. (S. B. E. vol. 33 p. 301 v. 16) emphasize that a single 
witness alone cannot he examined for deciding a matter 
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Code (of 1908 ) 

454. JT? wn qsa 51 egwartsnr yn 3Ht 5r 

tyrsfae li f?- q. by li. 76 (adds Timam ), 

qyr. wr. Ill- 05. n. p. 112 . 

455. Vide Best on 'Evidence' (12th ed. of 1922) p 51.5 'The 
Mosaic law in some cases and the Civilians and Canonists in ail exacted the 
evidence of more than one witness, a doctrine adopted by most nations in 
Europe and by the ecclesiastical and some other tribunals among us .Accor- 
ding to the Common Law of England and the Indian Evidence .Vet (I of 1872) 
sec. 134, no particular number of witnesses shall in anv case be required for 
the proof of any fact. Best {ibid. p. 520) notices that in prosecutions for 
perjury the testimony of at least two witnesses is required by the Common 
Law of England (now confirmed by Statute) and that by Statute two witnesses 
at least are required in trials for treason. Vide Emperor v. Bal Ganga- 
dhar Tilak 6 Bom. L. R. 324 where the rule about two witnesses in convic- 
tions for perjury according to the Common Law of England was relied on. 
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But Yaj. II. 72, Visnu Dh. S. VIII, 9, Nar. IV. 192 state that one 
man alone may be a witness in a cause if he is endowed with 
the regular performance of his religious duties ( is possessed of 
the ciualitie,s stated in Visnu Dh. S. VUI. 8 ) and is accepted as a 
witness by both sides. Vide Maim VIII. 77 also. Br. { S. B. E. 
vol 33 p. 301 V. 18 ) allows a single witness to furnish valid proof 
if he is a dutaka*“ (messenger), an accountant, one who- has 
accidentally witnessed the transaction or if he is the king or the 
chief justice. Vyasa says'**’ that even a single person may be 
enough in a cause, especially in heinous offences called sahasa. 
if he be one whose actions are pure, who knows the dharrna and 
who.se truthfulness has been well attested before. Kaut. (ILL 11 ) 
says that a .single witness ( whether a man or a woman ) may be 
enough in cases where the transaction in question was effected 
in secret ( except the king and one performing austerities).*** 
Kat. ( 353-355 q. by V. M. pp. 319-320, Sm. C. 11. 76, V. P. 
pp. 112-113 ) states that even a single person may be allowed to 
depose as a witness if he was taken in confidence at the time 
of making a deposit ; so also a messenger sent by a litigant for 
borrowing an article ( such as an ornament) or the manufacturer 
of an article may alone be sufficient to prove the identity of the 
article or when a matter has been decided by the king or chief 
judge, the scribe, the chief justice or any one of the sabbyas 
may alone prove the plea of res judicata or the point as to what 
was said l)y the plaintiff or the defendant in a suit*®’. Vide Br. 
( S. B. E, 33 p. 300 verses 13-14 ). 

The (jualitications of witnesses to be examined in a suit 
are stated in numerous places such as Gaut. XIII. 2, Kaut. HI. 11, 
Manu VIll. 02-03, Vas. 16-28, Sahkha-Likhita ( q. in S. V. 
p. 138 ), Yaj. II, 08, Nar, IV. 153-154, Visnu Dh. S. Vlll. 8, Br. 
( y. 15. E. vol. 33 p. 302 v. 28 ), Kat. 347 ( in Sm. C. II. p. 76 and 


4S6. Jir. (S. D. E. vol. 33 p. 300 V. 8) defines a diitaka as one who is 
a respectable man esteemed and appointed by both parties and had come 
near to listen to the speeches of the parties. 

487. wm I f3?r- 

Tit: II 5VRT io H. P- 76, U. p. 112. 

III. 11. 

489. w tjq 

S-qr^fq II iqoTm -q^rr g iq?qfqt q^r wtg 1 3T«q?T: 
qp'qqt I1 ff. q. by p, 667, tq. q. p. 108, 
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V. P. p. Ill ). The principal qualifications are they should 
be born of a good family, should have lived hereditarily in the 
country, should be householders having a son or sons, should be 
well-to-do and men of character, should be trustworthy, should 
know dharma and act up to it, should not be covetous and 
should have been cited by the parties as witnesses. Some Smrti 
texts such as Kaut. III. 11, Manu VUI. 68 ( =Kat. 351 and Vas, 
16 • 30 ), Kat. 348 provide that ordinarily witnesses should be 
of the same varna or caste as the parties, that women should be 
witnesses in disputes between women, that men of the lowest 
castes (antyajas) should be witnesses for litigants of those 
castes and that a litigant of a lower caste should not try to 
prove his case by citing witnesses of a higher caste or a 
brahmapa ( unless the latter is an attesting witness on a deed ). 
But most ( even including Gaut. and Manu ) give an option and 
say that persons of all castes ( even sudras ) may be witnesses 
for all. Vide Gaut. XIH. 3, Manu Vin. 69, Yaj. E. 69, Nar. IV. 
154, Vas. 16-29 (sarvesu sarm em va). Nar. IV. 155 and Kat. 

( 349-50 q. by Apararka p. 666 and V. P. pp. 111-112 ) provide 
that in disputes between members of groups such as those who 
wear peculiar symbols ( indicative of their sect), srepis ( guilds), 
pugas ( associations ), companies of traders and all others who 
work in groups and who are therefore called vargas and in the 
case of slaves, bards, wrestlers, elephant riders, horse-trainers 
and soldiers the heads ( called mrgin ) of these groups are the 
proper witnesses. Gaut. XI. 21 says that in disputes among 
members of classes of agriculturists, traders, cowherds, money- 


489 a. VRvnTO xi?ii 

fifTiq I m. XIII. 2 ; iT g i gnift ^ jIirw 

VW ^ ill- 1 i ■ fWWMU’lWI jBroTI 

Hf’JVSiT; VIII. 8 ; jn3T: vfiriBaT: 

spaa: g^i: fv»m- 

ginnun aniviftWi gwurr p sng 

H. ft- p- 138, 

490. arisrTttwwTsror^^Tgsi^Kivifisft^^^g • xni. 4 ; 

imrvut n qfrmri. q. by 

q. p. 111. wgsfTP* (which reads which seems to mean 

• a litigant of a higher caste should not be proved to be what he is alleged 
to be by the evidence of witnesses of lower castes ’ ). 

491. wfwyiw wiopanTrerom • «t«nwm- 

irgjiHi ptvwt 

PTWT I ^ wig: ' WilcWT. q. by amm P. 666. For 

P- above and H, of Dh, vol, II, pp. 67-68. 
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lenders and craftsmen (such as carpenters and washermen), 
the help of other members of the same calling may be taken as 
witnesses and arbitrators. 

Long lists of persons who are generally to be regarded as 
incompetent to be witnesses are given in Kant. HI. 11, Manu 
Vlll. 64-67. Udyogaparva 35. 44-47, Yaj. II. 70-71, Nar. IV. 
177-187, Visnu Dh. S. VIII. 1-4, Br. (S. B. E. vol. 33 p. 303 
vv. 39-30), Kat. 360-364 (q. by Apararka pp. 669-670, Sm. C. II. 
pp. 77-78, V. P. p. 119). Manu Vm. 118 states the general 
grounds why oral evidence tends to be false viz. covetousness, 
infatuation, fear, desire of pleasures, anger, friendship, igno- 
rance, minority. As the list of incompetent witnesses in Nar. 
is the longest,'”- that alone is set out here : one who has mone- 
tary'”^ interest in the parties or the subject matter of the suit 
(snch as a co-.sharer, creditor and debtor of the parties); a 


•iOZ. Vide appendix for the verses of Narada. The commentaries and 
digests gi%e various interpretations of some of the words. A few such are 
stated in the next note. 

493. The Mit. explains 'arthasambandhin ■ as ‘ vipratipadyamanartha- 
sambandhin ' , while V. P. p. explains as 'creditor or debtor’ of a party. 
' Aptah ' is dehned by Kat. 361 (quoted by Apararka p. 669) as 'those who 
depend for livelihood on the subsistence given by a party to the suit or those 
who serve him or cause benefit to him or those who are his relatives, friends 
or servants'. Sm. C. explains 'cakrika ' as a bard, while V. P. (p. 118) as 
oil-presser. The printed text of Nar. reads 'asraddha' (who is not invited 
at a s'raddha), while V. P. and others read ’asraddha'; for vratya (one 
whose upanayana has not been performed) vide H. of Dh. vol. II. p. 376 ; 
' prag-drstadosa ' is explained by Asahaya as ' one who suffers from a disease 
which is the effect of evil actions done in past lives’. Kat. 362 (q. by 
Apararka p. 669) explains ' sanabhayah ‘ as sons of one’s mother’s sister or 
one’s full sister or one's maternal uncle. The printed text reads ‘ s'rania 
while Sm. C. 11. p. 78 reads ’a^nta’ (restless) and V. P. 117 reads 'as'ranta' 
(one constantly engaged in work). Kulika is explained as ' one appointed 
by the king to decide causes ' ( by Kalpataru ) . while the Madanaratna says 
• he is the person in authority over a kula i. e. a group of brahmanas or the 
like’. Vide V. P. p. 119. Sm. C. II. p. 78 and V. P. p. ng read ' sficaka ’ 
(one appointed by the king to find out crime among the people) for 'stavaka' 
of the printed Nar. 
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friend ( or relative such as an uncle); associate { in undertak- 
ings ) ; enemy ; one who has already been held to have given 
false evidence ; one charged with ( or addicted to ) sins ; a slave ; 
one who is in the habit of finding the weak points of others ( or 
harming others ) ; one who has no faith in religion ; a very old 
man ( above 80 years ) ; a minor ; a woman ; an oil-presser ; one 
intoxicated ; a lunatic ; one who is extremely inattentive ; one 
distressed; a gambler; a village priest; one who undertakes 
long journeys (on the great roads); one who is a merchant 
engaged in sea voyages ; an ascetic ( who has renounced the 
world ) ; one sick ; one bereft of a Ihnb ; one who is the only 
witness; a brahmana learned in the Veda; one who does not 
perform the customary religious rites ; an impotent person ; an 
actor; an atheist; a vratya; one who has abandoned his wife! 
one who has given up agnihotm ( daily offerings into sruutu or 
sniarta fire ) ; one that officiates as priest for persons who are 
not entitled to perform vedic sacrifices; one who is an associate 
in eating food from the same vessel in which food is cooked 
( i. e. who is in commensality with a party ) ; a former enemy 
(aricara as one word); a spy; an agnate; a cognate (or born of 
the same womb); one whose evil doings in former lives are seen 
clearly; a public dancer ( saiiusa, or one who makes his women 
actresses); one who lives by (i. e. buys or sells) poison; a 
snake-catcher ; one who is a poisoner, an incendiary, a mean 
person (kiriaia, or parsimonious person); the son of a sudra 
woman (from one of a higher caste); one guilty of a minor 
sin ( upapataka ) ; one fatigued ; a desperado ; one who has 
relinguished all attachments; a person who is penniless (through 
gambling or other extravagance); a member of the low^est (un- 
touchable) caste; one leading a bad life; a brahmacarin who 
has not yet returned from his teacher’s house; an idiot; an oil- 
seller ; a seller of roots ; one possessed ( by a ghost or demon ) ; 
one hated by the king ; a weather-prophet ; an astrologer ; one 
who proclaims to the public the sins of others ; one who has 
sold himself ( for money ) : one who has a limb too little ( e. g. 
having four fingers to the hand ) ; one who lives on the immora- 
lity of his wife ; one who has bad nails : one with black teeth ; 
one w'ho has betrayed his friend ; a rogue ; a seller of liquor ; 
a juggler ; an avaricious man ; a ferocious man ; an opponent 
of a sreni (guild) or gana (association); a butcher; a hide- 
worker ; a cripple ; one excommunicated for a grave sin ( like 
brahmana-nmrder ); a forger ( of documents or coins or weights 
&c. ); one who employs incantations and drugs for influencing 
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others; one who is an apostate from the order of ascetics 
( piatyanasita ) ; a robber ; a servant of the king ; a brahmana 
who sells human beings, cattle, meat, bones, honey, milk, water 
or clarified butter; a member of the three higher castes who 
engages in usury ; one who has given up the peculiar duties of 
his caste ( or station ) ; a kiilika ; a bard ; one who is the servant 
of a low person ; one who has quarrelled with his father; one who 
causes dissensions. Kaut. III. 11, Manu VIII. 65, Visnu Dh. 
S. VIII. 1 and several others say that the king cannot be cited 
as a witness*’^ ( except possibly to prove the plea of res judicata 
or to prove what transpired before him when a litigation was 
going on ), 

The above is a formidable list of incompetent witnesses ; 
therefore, most Smrtis such asGaut. XIII. 9, Kaut. III. 11, Manu 
VIII. 72, Yaj. II. 72, Nar. IV. 188-189, Visnu Dh. S. UI. 6, Usanas 
( q. in Sm. C. II. p. 79 ), Kat. 365-366 ( q. in Sm. C. II. p. 79 ) 
expressly point out that strict examination of the character of 
witnesses should be entered upon in disputes about debts and 


494. In Omichand v. darker ( Willes 1737-1860 p. 538 ) where Willes 
(Lord Chief Justice) says (at p. 551) that in Popish times and for some 
little time afterwards till the Reformation was fully established there was a 
notion that ‘ even an alien friend especially if he were an infidel could not 
sue in a court of justice here ’. That shows how non-Christians found it 
difficult to sue in England for their just rights a few centuries back. In the 
case cited above Lord Chief Justice Willes had to deliver an elaborate judg- 
ment in 1745 for holding that evidence taken in India according to the oaths 
administered to non-Christian witnesses could be read in a trial held in 
England. So one need not laugh at Nar. who flourished at least about 1200 
years before that date if be held an atheist or an apostate to be an incom- 
petent witness. It should be noted that ' By the canon Law a Jew is not 
admitted to give evidence against a Christian, especially if he be a clergyman;’ 
vide Taylor on Evidence (ed. of 1848, p. 655 note C.) 

495. Vide Taylor’s ‘ Law of Evidence’ (12th ed.) vol. II. p. 872 para 

1381 about the sovereign giving evidence on oath ; his considered opinion 
being (after referring to the case of R. v. Mylius in which the defendant 
was prosecuted for a libel upon king George V ) ’ that the sovereign if so 
pleased may be examined as a witness in any case, civil or criminal, but not 
without being sworn.’ The stfv. fir. p.lOO says wg w grra: gfil tl^T: 

winwriil^niT • mix ^ *VTrT: • 

ft‘* 0 sni «rr»*J: rnxn ^rvrrg gvx'n t grtr • i fwonfi svxgix 

3 vgr rrxg i annrxT: rnvffwn: rrrMf xvixig ii. The 

II. p. 80 and qn. RT. HI. p. 103 have the verse of ffxq-ra. sf rrrxrr gxfif: 
is VIII. 65. 
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the like which are of a fixed nature ( of a civil nature ), but 
that in complaints about ail kinds of sahasa ( heinous crime ), 
in robbery, adultery or the two kinds of parumja ( viz. defama- 
tion and assault ) there should be no ( strict ) inquiry into the 
character of witnesses ( that is, all can be witnesses in such 
cases ) and that even those like slaves and fault-finders who 
have been enumerated among incompetent witnesses can become 
witnesses in grave matters The idea is that in such cases 
the witnesses need not be strictly examined as to their possess- 
ing the good qualities ordinarily required in witnesses. But 
this does not authorize the examination of such persons as 
lunatics or idiots as witnesses, because they have not the power 
to understand things. Manu Vin. 77 emphatically states that 
even a single male, if he is free from greed, may be ( suffi- 
cient as ) a witness, but not women of good character, even 
though they be many, since the feminine intellect is apt to be 
unsteady. But even Manu had to concede ( Vin. 70 ) that a 
woman or a minor or a very old person or a pupil, relative, 
slave or a hired servant may be a ( competent ) witness, if it 
is impossible to find another witness ( in matters that occurred 
inside a house or in a forest or in crimes where life is lost ). 
Kat. 367 (q. by Apararka p. 671) says the same thing. Usanas^” 

( quoted in the Sm. C. 11. p. 79, V. P. p. 120 ) provides that even 
a slave, a blind man, a deaf person, a leper, a woman, a minor, 
a very old man may be ( competent ) witnesses in sahasa, 
provided they are not interested in the matter of dispute 
( or are not related or partial to the parties ). Nar. ( IV. 190- 
191 ) gives it as his view that even when there is to be no strict 
inquiry into the character of witnesses in sahasa, still a minor, 
a woman, a single person, one who forges deeds ( or wbo is a 


496. ^torn^g >TfrihT 531 - 

vTi^aa nn^or-. u amvT- 

in sjvnai p, 670-71. II. p, 79; g 

asrf: < III- II- 

497. gmisfui t 

aat: 11 q. by ^gfa'a. II. p. 79. >s of four kinds “ngwinTror 

i vravggav "aa g 'agi^g n q. by p. 670 

(as from ng), art. JTT. HI- p. 450 ( as from ff. ), ra. a. p. 120. gaim- 

aiavcmSar aa igTivd ail^a aa g mm af ga: air? ^pjit aa^t fa?? 
aa aa5c?a ma*. ana^a: i a ara maa: acai faa aa at?a gala: i araw 
gaiaI3wa ^aai'ia an^ga area aarsHaaran'^a tgaaia: i aaira aasja 
f^prr agrari^a fa acaarigvjr-. Rargig a^a i aar® on jjg viii. 68. 
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cheat ), a relative and an enemy cannot be witnesses in sahasa, 
since a child through ignorance, a woman from her habit of 
untruthfulness, a forger ( or cheat ) because he is accustomed 
to doing evil deeds, a relative from affection and an enemy 
from the idea of taking revenge may speak falsely. There was no 
total disqualification of women as witnesses, since Manu quoted 
above allows them to be witnesses in disputes between women and 
in cases where it is not possible to have other witnesses. Medha- 
tithi on Manu VIII. 68 holds that women are disqualified as 
witnesses only where the plaintiff and defendant are both males 
but that where there is a litigation between a man and a woman 
or between women alone, a woman may be a competent witness. 
Ancient Hindu Law is not singular in its partial rejection of the 
testimony of women. Vide Best on Evidence ( 12th ed. of 1922 ) 
pp. 53-56 where it is shown how ancient Eoman Law and the 
Medieval laws of several countries of Europe more or less 
excluded the testimony of women, how some States in the U.S.A. 
excluded the testimony of negroes and persons of coloured 
blood. By the Canon Law more credit was given to male 
than female witnesses ( Taylor on Evidence, ed. of 1848 p. 655, 
note d ). 

Nar. ( IV. 157-172 ) states that incompetent witnesses fall 
into five classes : (1) some^’* like learned brahmanas, very old 
men, ascetics, persons practising austerities are incompetent 
because ancient texts ( vacana ) say so and there is no other 
( special ) reason for their exclusion. The Vyavaharatattva 


498. MWRVW f? I VTfTf?^* 

Tf II xi5Tf i ^ nrw ft ii 

+^ini7ii«Hui i ur ganax; n 

aiX^ IV. 157-162 ; compare atx^ IV. 94 ' ^nrfifq- ^ smiof 

I ii. 5na q. by firar. on ^n. ii. b9 

says ' mai mjr»»iTajnTn%'a: '. This 

may be one of the texts to which Nar. refers in thewords 3mTT%°r^ 

The «i. a. p. 115 explains igaiaix as V airavr: 
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11. p. 81 and rrra. fa. p. 106 explain ^ararX differently : tJTai^ 5^ 
3 iaiar%& =5 aiaifa: xra xavnaar arxaia ait 

xmfrm ^ waafa awft ^anFaxaiat axxniji < 5 a ara siriaa at^remsxft 

xromax sxfRa: 5 a xtrTi aa?^ 1 'Va- fa. p. 106 . 
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( p. 214 ) points out that srotriyas and others cannot be appoint- 
ed as witnesses, but they may be what is called akrta witnesses 
explained below ( i. e. they may if they choose appear as 
witnesses in a cause ). They are not competent like the king, 
not because they are untrustworthy but because it is not advisa- 
ble to call them. They were privileged persons ; (2) thieves, 
robbers, dangerous characters, gamblers, assasins are declared 
to be incompetent because there is the defect ( rfosa ) of untruth- 
fulness in them ; (3) witnesses are rendered incompetent on the 
ground of contradiction ( bheda ), when the statement of wit- 
nesses who have been accepted by the king for determination of 
the same matter do not agree ; (4) he who without having been 
appointed ( by the parties to a transaction ) as a witness (to it) 
comes of his own accord to depose is termed a sud (i. e. a spy) 
in the iastras (and so was styled svayamukti by Nar. IV. 157) and 
is unworthy to be a witness ; (5) a person is incompetent as a 
witness by reason of intervening death ( i. e. he is mrtdntara ) ; 
when can any person bear testimony if the creditor (or claimant) 
is no longer alive, whose claim should have been heard by him 
specifically ( but was not heard in that way)? Mrtdntara is a 
witness whom one or other of the parties informed in a general 
way that there was some dealing between the parties and who 
was asked to be a witness ( but was not told the details of the 
dealing ) and then subsequently the party died. In such a case 
the person told is not a good witness, as he cannot give the 
details. But Nar. ( TV. 94 ) mentions an exception to this last 
rule viz. when a father while on the point of death tells his 
sons and the like ‘ these are the witnesses on such and such a 
matter,’ there even after the father’s death those witnesses would 
be competent though death intervenes. 

Witnesses are divided by Nar. IV. 149 into two sorts; 
(1) those appointed (krta) by the parties and (2) those not 
appointed (akrta); the first being of five kinds and the last of 
six kinds. The first five ( acc. to Nar. IV. 150 ) are a subscrib- 
ing witness ( UkhUa ), one who has been reminded ( smdrita ) 
i. e. one who is called as a witness without there being a docu- 
ment and who is present at a transaction and is again and again 
reminded of it by a party to it in order that the transaction 
may be effectively proved thereafter ( Kat. 371 and 372 q. in 
Mit. on Yaj. 11. 68 ), a casual witness i. e. one, who, while a 
transaction is being entered into, comes there by mere chance 
and is then asked to be a witness (yadrcchabhijna or yadrcchika. 
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acc. to Br. ), a secret witness i. e. one who is made to listen to 
the speech of the debtor while concealed behind a wall or 
screen, an indirect ( wWam witness ( i. e. one who learns 
from a witness who has seen or heard of a transaction when the 
latter is going to a distant country or is on the point of death ). 
The six akrtu witnesses (acc. to Nar. IV. 151-152) are co-villagers 
( in disputes about boundaries), the chief judge, the king (before 
whom a suit was tried ), one who is closely ac(iuainted with 
the transaction of the parties ( i. e. kunjuinadliijiujutii, acc. to 
Br. ), one who is deputed by a party ( for borrowing an ornament 
or for settling a transaction, called didok i by Br. ), members 
of the family (A:M/^a) in disputes among other members of the 
family ( as regards partition &c. ). Br. mentions twelve kinds 
of witnesses that are practically the same as the eleven of Nar. 
except one which he adds viz. IHliitu ( one whose name is 
caused to be written by a party in the presence of the witness 
when that party enters into some transaction in writing such 
as a loan with another ). The only difference between ‘ likhita ’ 
and ‘ lekhita ’ seems to be that the first himself writes his own 
name as a witness on a document while the latter’s name is 
written as a witness by one party in the presence of the other 
and of the witness. Br. ( S. B. E. vol. 33 p. 299 verses 4-15 
q. by Apararka pp. 666-667 ) defines at great length all the 
twelve and Kat. also defines most of them, but these defini- 
tions are passed over as not very important. Visvarupa 
remarks that these nice distinctions among eleven kinds of 
witnesses are made only for the sake of exposition and for the 
benefit of simple people^. 


499. ^ EurraruH i ar?!? g 

wnwwgllff. in p. 666; 4m%onufs EJ: 

W II q- by fuai. on ^I. II. 68. Dr. Jolly’s 

rendering of Kat. in S. B. E. 33 p. 80 n. is not correct. Vide my notes 
to pp. 66-67. The reads ‘ 4^^ qiwrraig ' 

’ vide the Rerguug;? VIII. 12 quoted in n. 481 which refers to a 
witness that is the same as g-^. Compare sec. 32 of the Indian Evidence 
Act about verbal or written statements of a person who is dead or whose 
attendance cannot be procured except after unreasonable delay or expense, 

500. artUEtT ^ I 

m tJgigcT: B fg. q- by srr. sf. P- 108. P- 667 reads raJtrrUg: 

I on rjl. II. 71. 



in ) Shaking the credit of a ivilness 341 

Before a witness for a party begins to depose, it is the duty 
of the opposite party to point out the ground or grounds, if any, 
of the incompetence of the witness put forward for examination. 
Kat. adds“^ that the latent defects of the witnesses of a party 
must be pointed out by the opposite party, but the patent 
defects will be considered by the members of the court at the 
time of giving their decision. Vyasa^ states ‘the defects 
of the witnesses of a party should be pointed out by the opponent 
in open court by putting them down in writing and the wit- 
nesses should be called upon (by the judge) to refute them; 
if the witnesses admit (the faults pointed out) they do not 
deserve to be witnesses; if otherwise (if the faults are not 
admitted ) they should be established by the opponent with 
evidence ( other than those of other witnesses ) ; for if the defects 
of the witnesses of a party were allowed to be established by 
other witnesses to be cited by the opponent, there would result 
the fault of a never-ending series (anavastha), since the first party 
would then try to show defects in the latter set of witnesses 
and this may have to be carried on ad infinitum' Br. laid down 
that an opponent should not be allowed to point out the grounds 
of incompetency in witnesses after they have begun to depose 
and Kat. adds that he ( that party ), who points out, after the 
witnesses have deposed to a matter, faults in them in whom he 
found none at first and who can not set out a proper reason 
( for his not proclaiming the faults at first ) should be fined in 


502. vnwRV f? % varar-- anS 5rra- 

II anm q- by arartaf p. 671. H- p. 83 which adds anS fWa- 

arrff. The trr- u. p. 39 says * u n % at y<taai i S aTK*ar. >. 

503. snfrafsat: uuf? araau'^aii i awsmaasa mu urafu ami; 
g ^ 11 nhtarrl u urwauffm g asgrau i srais^aui utasfrai: i%am 

II unv faw i araaiur uig i a nS a m - 

caammaigii saniq. by II. p. 83, ra. w. p. 38 (first two). The 

first two are ascribed to anrai. by aai- UT. HI. P- 106 and laa- t^. pp 
112-113. The fhmo on VT. II. 73 has the following lucid note ' aifiangm 
wiT%f ^ aiaai^iTafaniw ai^an^g a^a fuwa; i g 

asmu St uRaufrorm muaam « afg urePrg u 

afaaim ugrar i aro anuarH agi a un^: i >. Compare 

sections 148 and 153 of the Indian Evidence Act about cross examination 
to shake the credit of a witness. 

504 . ^^aglaitg a ^ a ?gm; • argan^ g aami: awig- 

arw gaag « u^«fUT(%wrafg faaiaiagwmu ' a ^ anarpcfr aa imic g aig 
angug • arifai. in p. SS.ar. f^. pp. 143-144. The first is ascribed 

to by mai^ p. 672. 
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the first amercement. Br. further states that the defendant 
may point out the defects, if they exist, in the witnesses 
cited by the plaintiff ; but if he finds faults which do not exist 
in the witnesses, he should be punished with a fine equal to the 
amount claimed ( in monetary disputes ) or equal to that which 
is levied from a false witness. If the witness of a party is not 
able to refute the defect pointed out by the opponent, the party 
calling him should try to clear his witness of the fault ; other- 
wise he should not succeed in his suit. 

When a witness is about ^ to depose, he was, acc, to Br. 
(S. B. E. 33 p. 302 v. 23), to put off his shoes and turban, raise 
his right hand ( in order to draw the attention of the Court ) and 
after touching gold, cowdung or darbha grass was to depose to 
the truth. Ap. Dh. S. 11. 11. 29. 7. says^ that a witness should 
depose to the truth on an auspicious day in the morning in the 
presence of kindled fire and near ( a jar of ) water in the hall 
presided over by the king ( or chief justice ) and after being 
exhorted as regards both ( viz. the results of truthfulness and 
falsehood) and when accepted by all (the court and parties) as 
a competent witness, Kaut. also (in HI. 11 ) says that wit- 
nesses should be examined in the presence of brahmanas, water- 
jar and fire. Manu (Vm. 79-80) provides that the judge 
should in a conciliatory manner exhort all witnesses assembled 
inside the court in the presence of the plaintiff and defen- 
dant as follows : ‘ whatever acts of these two ( litigants ) between 
themselves you know as regards this matter ( in dispute ), 
narrate them all truthfully, since you are the witnesses in this 
case*. Yaj. n. 73 also states that witnesses should be made to 
depose in the presence of the parties and Gaut. XTIT 13 and 
Eat. (q. by Mit. on Yaj. IL 73) prescribe that witnesses®*® 


II fco q. by II. P- 83, p. 143. 

506. fnrr^nrsRif 

II grnqiT: I 

W%f5mil both q. by 4r- ft- P- 157, i^T. *11. HI. p. 112. The first is 

ascribed to by jn. p.. 116 (reads f g< u qiri41 v.)« {HH W*n- 

). 

507. goirit >ira«irftr%stnw% wwnsrncv uw 

w inng; I arnr. il. 11.29.7. 

508. %w«Ttsroririftti$ WRV jgjT 

I gftr: li^gluii airfv n-n%oi: yx&ftrqrv 5rT0’i?r^ i mnernr ftftprr^rxi*]; 
ft^RrT»ri5l?*rgJin5 » ^VT. 344-45 q. byf^f. on rfl- 11.73. The first is 
Jig VIII. 87 and the 2nd is srug IV. 198. -> 
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should face the east or north, are to be examined in the presence 
of the images of gods and brahmanas in the first half of the 
day and should be exhorted to tell the truth by being bound 
with oaths. This examination in the public and after an oath 
went a long way in checking the tendency to depose falsely. 
The oath consisted of two parts, viz. (1) the requirement to tell 
the truth and (2) the exhortatory and imprecatory part. Both 
were administered by the presiding judge. Gaut. ( XIH. 12-13 ) 
appears to prescribe that an oath {iapatha) was not to be 
administered to brahmana witness, but ManuVIII. 113 ( = Nar. 
IV. 199 ) does not make this distinction. Gaut. ( XTIT. 14-23), 
Manu Vni. 81-86, 89-101, Visnu Dh. S. Vm. 24-37, Nar. IV. 
201-228 contain very long exhortations addressed by the judge to 
the witnesses relating to the importance and high worth of truth, 
stating how the conscience of a man pricks him, what rewards 
await the truthful witness here and in the next world and what 
sin and terrible torments in Hell are the lot of an untruthful 
witness, what evil befalls even the deceased ancestors of an 
untruthful witness and how he is liable to be punished by the 
king. They are too long to be cited here^”. Shorter exhorta- 
tions are found in Yaj. 11. 73-75, Vas 16. 32-34, Baud. Dh. S, I, 
10. 19. 9-12 ( S. B. E. vol. XIV p. 203 ), Br. ( S. B. E. vol. 33 p. 301 
verses 19-22 ), Kat. 313. Nar. IV. 200 provides ‘ let him ( the 
judge ) inspire them ( the witnesses ) with awe by ( quoting ) 
ancient texts, extolling the greatness of truth and denouncing 
falsehood ’. Kaut. (III. 11 ), Manu VUL 88 and 113 (=Nar. IV 
199 ), Visnu Dh. S. Vni. 20-23 add further modes of speech and 
exhortations according to the varna of the witness : A brahmana 
witness is to be addressed by the judge as ‘ speak ’ and to be 
exhorted to swear by his veracity, a ksatriya one was to be 
addressed as ‘ speak the truth ’ and to be sworn by the animal 
he rides and his weapons ( which he is to touch ), a vaisya is 
to be sworn by his kine, grain and gold and a sudra is to be 
sworn by ( imprecating on his head ) all grave sins. Manu 
VIII. 88 provides that a brahmana should be asked to depose 


509. Vide Appendix for Narada’s verses. 

510. The exhortation in the (HI- ll)is somewhat different 

from Manu s ‘ ^ wi^roT werB VT nr wvra- 

yw: wgya fvrmm v?; gorrow 

WrVBVyTBra • ’• Sham Shastri’s edition is rather corrupt 

and not properly arranged. 
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with the word ‘ speak while VIH. 113 states that a brahmana 
is to be made to swear by his truth. Some explain that the first 
rule applies to excellent hrahmanas and the second to inferior 
ones and rely on Gaut. ( XIII. 12-13 ) who prescribes that an 
oath to speak the truth is not to be administered to hrahmanas but 
only to others. Vide Haradatta on Gaut. and Vivadacandra p. 127. 
Manu VTTT. 102 ( == Baud. Dh. S. I. 5. 95 ) is careful to point out 
that the exhortation is not to depend purely on the caste but 
that hrahmanas ( and others ) who tend kine, who engage in 
trade, who are craftsmen or actors, who are menial servants and 
usurers should be treated (by the judge) as sudras (in the matter 
of taking oaths). Witnesses after they are assembled before the 
Court are to be ordinarily examined separately ( vide Kat. 
quoted in n. 508 above ). But Gaut. XIII. 5 and Kat. 394 
provide that if a certain matter is seen by the witnesses as a 
body then they may be examined together. Manu VIII. 78 and 
Kat. 392 prescribe that what the witnesses declare quite natu- 
rally (without hesitation and fear) should be taken down and that 
when the witnesses have declared (what they know) they should 
not be questioned again and again by the king (or judge). From 
the Smrtis and the 9th Act of the Mrcchakatika it appears that 


511. The Mit. on Yaj. II. 73 explains Manu VIII. 113 as follows: a 

brahmana witness is to be sworn by being told that if he spoke untruth his 
truth will perish, a ksatriya that bis vehicle and arms will be fruitless, a 
vais’ya that his cattle, grain and gold will be lost and a sudra that all sins 
will be his lot. Others explain differently. The Vyavaharatattva p. 215 says 
‘ The on 

art- II. 74 says the same. Medhatithi on Manu VIII. 113 appears to hold 
that the exhortatory part is repeated by the witness. tTi?- 

g’ufHKuisvrRftl ir5RiinTi%vf V: u tr^ 

ujtx vt S i ... jn'^rsnfrr^ajxn''^ 

WT & T*t»Wf?TsilTa The Madanaratna says that 

brahmanas following such avocations as rearing cattle should be made to 
take an oath like sudras, jfrc^oirT^TWI^t srigfWRg 
^ vm^euxam^sx: i xs^rx^mu^n^f^xhTT frfst g^^xwxtl «• 

Vas. III. 1 and Manu II. 168 provide that brahmanas who have not 
studied the Veda, who do not expound it or do not keep the sacred fires be- 
come equal to sudras. The Indian Oaths Act (X of 1873) sec. hallows a 
witness who has an objection to taking an oath to make an affirmation. 

512. XTXiwaxg ’X^ fZ g l ’Xg^rx 

n sxnn. q. in 8X<X T r 4 p- 675. Vide tv. V. p. 126 for two different read- 
ings and interpretations of Vf. XIII. 5. fvwxvhfe ingx t ^ 

g xni®nxlr xx^r ST Jiervx: gv, gji: « vfxfffx q. in axg^i' p. 675, max. on vx. 
II. 79 (without name). 



mi 


Cross examvation 


S45 


it was the chief judge or the judges who put questions and 
that there was no elaborate cross-examination and re-examina- 
tion of witnesses as in England ( which practice is followed in 
modern India ). The only cross examination that appears to 
have been allowed was about the faults or grounds that made 
a person an incompetent witness. In this respect ancient Indian 
practice resembled modern judicial practice in some European**^ 
countries other than England. Witnesses were compelled to 
attend. Kaut. III. 11 states that witnesses who are not far 
removed by time or space should be produced by the parties 
themselves, but those who are far away or w'ho are unwilling 
to stir shall be got summoned by order of the king*’^. Manu 
Vm. 107, Yaj. U. 77, Br., Kat. and Visnu Dh. S. VIH. 37 say that 
if a witness knowing all facts and not prevented from coming 
by disease or similar causes refuses to come as a witness he 
incurs the sin of false witness, has to pay the amount in dispute 
and ten per cent thereof as fine to the king. This is in accor- 
dance with the principle enforced in modern times that it is the 
duty of a citizen to appear before a court of justice when 
summoned. Kaut. ( HI. 1 ) provides for subsistence allowance 
to witnesses. It is not quite clear whether parties could be 
regarded under ancient Hindu Law as competent witnesses on 
their own behalf. Yaj. ( IL 13-15 ) appears to suggest that 
parties could be regarded as witnesses in their own cause and 
held to be false from their demeanour as in the case of witnesses. 
Kaut. IV.**® 8 and the 9 th Act of the Mrcchakatika show that the 
accused was questioned by the Court as to his movements about 
the time of the alleged offence and till his arrest. Sukra *** 


513. Vide Stephens’ ‘History of the Criminal Law of England ’ (1883 ). 
vol. I. chap. XII, where on p. 431 he remarks ' cross examination is a highly 
characteristic part of an English trial, whether civil or criminal, and hardly 
any of the contrasts between the English and continental systems strikes 
an English lawyer so forcibly as its absence in the continental system. ’ 

514. I 

« 9^. III. 11 last verse ; aufcff TrnmfSltl: I SRW 

w “ ft- ‘i W n p- 9i. to. m. m p. 115 ; 

compare Order 16 rules 10-15 (of the Indian Civil Procedure Code) about 
the compellability of witnesses and the remedies against such as disobey a 
summons. 

515. CRI: g^VTSr: TTm siggaftri I tu- 

R5V IV. 8. 

516. qiTt f r^grPU V: W 

II IV. 5. 184, 

44 ' 
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IV. 5. 184 defines saksl in such a way as to exclude the litigant 
liiraself. Ordinarily witnesses were examined in the open 
court in the presence of the parties and never behind their back, 
but Kat. ( 387-389 ) prescribes that in the case of immovable 
property oral evidence may be taken on the property itself and 
in some cases even elsewhere than these two ( viz. the Court and 
immovable property ), that is, in the case of the death of living 
txsings witnesses may be made to depose i)efure the corpse (of 
tile animal killed ) or, in the ab.sence of the body, befoi-e some 
mark ( such as the horn of an animal ), Itr. and Manu Vlll, 'lo 
state that the truth of the statements of witnesses sliuuld be 
examined by marking their tone, their change of colour, their 
eyes, their gestures, and tlieir demeanour^''*. Texts like Sankha- 
Likhita ( g. by V. k. p. I’ll), Nar. IV. 193-19(1, Visnu Uh. S. 
VllT. 18, Yaj. 11. 13-15 and Kat. 38G point out the actions and 
appearances of a party or witness that deposes falsely, viz. he 
appears restless, changes his place ( i. e. moves from one spot 
to another ), licks the corners of his lip.s, his forehead perspire.s, 
his race loses colour, he frequently couglis and heaves frequent 
sighs, he scratches the ground with his feet (toes), waves his 
hands and garment, his mouth become.s dry and his voice 
falters, he speaks incoherently, talks too much though not 
a,sked and does not reply straight to the questions asked and 
avoids meeting the eyes of the questioner. Such a witness may 
be looked upon as untrue and the king or judge should bring 
him under discipline ( so that he will be afraid to lie ). Merely 
on seeing these signs a witness wars nut to be punished or 
entirely disbelieved, since these signs raise only a probability of 
untruthfulne.ss ( as remarked by Mit. on Yaj. JJ. 1,5 and V. P. 
p. 1‘34 ). 

517. rrrrafif: i uht 

5 II frvim i unf 

>31 3«f ^<viTar3i 5 nt'Vy? n 

q. by II. p. 89, qVT. Wt- HI. pp. 112-113, 53 . it p. 41, 63 . 

JJ. p. 125. The reading for is better. 63 . 3 . p, 124 quotes a 

long prose pa.->sage from about the demeanour of witnesses. The 

israi. on 31. II. 15 remarks ‘ irarar ^I34T*3I33nTr35'3fi 3 ^ 3 f 3 sar 3 T 3 ' 
<3r3ii?^3iHT%^3rrr3tra33PE’i f^3f3iti. > 

518. tJ31>3aT: 3fR3T-. I q. by II. p. 85. 

63 . 3 . p. 124 . On Tnf 13335 : IV. 196 ). *3. 3_ 

remarks 1333^; «^^'ic33: l... 3 rfrm^-WTfx 3 r-f 3 ^IT- 

T'^3i?3 f;5T^3tfi; #3133131301 =3 5053if3rT3IT:3f3„'^'^ , ( p. i24 ), 

Vide also 1331 = on 31 . II. 15 cited above. 
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When there are many witnesses but they differ in their 
statements certain rules are laid down by Mann VIII. 73 
( = Visnu Dh. S. Vni. 39 ), Yaj. H. 78, Nar. IV. 239, Br. ( S. B. E. 
vol. 33 p. 303 V. 35 ), Kat. ( 408 ). They are briefly these : The 
statement of the majority of witnesses should be accepted, but 
if they are equally divided then the statement of those who are 
more pure ( in character or more disinterested ) should be accepted 
and if the meritorious are divided equally then those who are the 
best among them should be accepted as true. The Mit. on Yaj. 
II. 78 adds that if there is a conflict of testimony between the 
statements of a few but eminently qualified witnesses on the 
one hand and those of a larger number of ordinary witnesses, 
then the former should be accepted as Yaj. II. 73 requires i. c. 
it prefers quality to mere numbers. Kaut. III. 11 prescribes 
that when there is conflict in the oral evidence the decision 
should be according to the evidence of the majority of witnesses 
or of those who are pure in character or of those who are 
approved of by both sides as good witnesses or a mean should 
be drawn from their statements. Nar. IV. 160 and Kat. 359 
state ^ that if one out of the ( three ) witnesses attesting a docu- 
ment or out of ( three ) witncs.ses that are cited by a party deposes 
in a way contradictory to what is deposed to by the otDer two, 
then all the three becotnc incompetent witnesses on account of 
contradiction. This has been interpreted by the Vyavahara- 
matrka ( p. 336 ) to mean that w'hcre all witnesses are of equal 
status and there is a majority of only one favouring one side, 
then all the witnesses arc incompetent and oral evidence is in 
that case futile for decision. 

The important question is how much has to be proved by 
the party calling witnesses. Ya,i. 11. 79 ( = Visnu Dh. S. VUI. 38). 
Nar. II. 37 and Br. ( q. by Sm. C. II. 91 ) ,«tate the general rule 
that that party whose averments are supported in their entirety 
as true by the witnesses become.s successful, while that litigant 


519. irign: • urnfu 

^t%jrrrrr. « ff- q- bynr. tir- p- 325 , qtT. hi. p. lie. The iSrat’ on 
II. 76 explains ‘ i%vfa<iivT?5T^T V 

wf i rrg g gwun f ^ 

?ngrg t guvi-jua: «i«ff ww f q fgTa 

520. fluwoiT i%T%tTiei g i >T ggT=at ^ qtf^sn t 

*t ^riWOT: « ^TTf’JT. q. by p. 670, *v. «T. p. 325, irtr. m. HI. 116. 
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whose claim is declared by them to be false certainly loses 
Nar. IV. 332 and 234, Kat. 396, 398 lay down the rule that in 
civil disputes that are of a non-urgent nature ( like recovery of 
debts ), if witnesses depose to more or less ( than what is averred 
in the plaint ), then the claim is not established in its entirety ; 
where the witnesses depose to more or less { than the claim 
affirmed by the party ) the deposition of the witnesses should 
be considered as not taken down or it should be omitted ( from 
consideration ) the witnesses in such a case are not liable to 
fine ; they may deserve to be fined if they do not depose ( to 

what they know ). Similarly Nar. IV. 233 and Kat. 399 say 

that where the depositions of witnesses are in conflict as to the 
place, the time, the property, the amount, the colour, the species 
( or caste ), the form ( or shape ), the age ( as stated in the 
pleading of a party ), the depositions are to be regarded as good 
as not given at all. The rule amounts to this that any dis- 
crepancy between the essential details or particulars of a claim 

521. • w spfr g ^ 

II f?. q. by arcnCT^ p. 678, II. p. 91, qu WT- HI. 114. 

522. 

n i 3;;Tti^ g ^ w tmiRv sw i URfi aw ar qwigwwg 
II aunn. 396, 398 q. by tTT. p. 312 and 318, p. 678, 

II. p. 90, «nr. f^. p. 68. 

523. The maxim (in Yaj. II. 20) that on proof a part of a claim the whole 
may be held to be proved (vide above n 431) applies only where the opponent 
totally denies every item of the claim of the plaintiff. This is a presumption 
and the king or judge is not to be blamed for acting upon it in case of totaj 
denial, as said by Gaut. XI. 23 and 32 ‘ -qnrTiqw& fTqif»gqTq: I ... a^U r glW T- 

This text of Yaj. is apparently in conflict with Kit. 473 { q. by 
Mit. on Yaj II. 20) ‘in claims containing several items, the creditor (or 
plaintiff) secures a decree for as much out of them as he is able to establish 
by means of witnesses ’. These two verses are sought to be reconciled in 
various ways by the Mit. (on Yaj. 11.20), the Sm. C. II. pp. 120-121, 
Vyavahira-mitrki pp.310-312 (where it criticizes the views of Yogloka), V. P., 
pp. 98-102. It is impossible for want of space to go into these interpretat- 
ions. The Mit. says that Kat. 473 applies to a case where the son or the 
like being ignorant of the debis contracted by his father or the like says ‘ I 
do not know ' i. e, pleads ignorance. In that case he does not deny ( he is 
not * nihnava-vadin but only ajndnin. The Vyavaharanirnaya p. 68 ex- 
plains Kat. 473 in the same way and about 396 it adds that when he cites 
witnesses as supporting his entire claim and the witnesses depose only to a 
part of it or to more than he avers then his claim fails in its entirety 
but in sahasa, theft and adultery it is otherwise. 

524. qut? ww ^ qw: I fq^^qiw 

U qmWT. in p. 678 ( reads for tjw ), II. p. 90. 
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made in the plaint ( such as the time, place, number &c. ) and 
the case made out in the depositions as to any of these essential 
particulars will have the same consequence as tendering no oral 
evidence. This rule was not followed to the letter and besides 
other means of proof could be resorted to, as stated by the Mit., 
the Vivadacandra and others Kaut. DI. 11 states that 
when the witnesses depose to less than what is averred in the 
plaint, the plaintiff has to pay a fine ( of a fifth part ) on the 
excess and when they depose to more than the claim, the excess 
( held proved on the depositions ) may he taken by the king. 

In charges of adultery, heinous crimes ( sdhasa ) and theft 
the whole of the matter that is alleged may be held proved, 
when witnesses depose to only a part of the matter ( says 
Kat. 397 ). 

Narada IV. 165 prescribes that a litigant^^® should not secret- 
ly approach a witness cited by his opponent, nor should he try to 
win him over ( by bribes or threats ) through another ; if he does 
so, he would suffer the consequences of a losing party ( hlna ). 

There were rules about the late production of evidence. It 
has been already shown how if a litigant adduces weak evidence, 
though strong evidence is available, he would not be allowed 
to rely on the latter after judgment is pronounced. It is said 
by Nar. I. 62 that when a law-suit has proceeded far enough 
( lit, has been cleansed or thrashed out ), evidence such as a 

525. g Mtewtiqei sr 

JunuiMtor I fweT« on VT. II- 79 ; iiaHSt VI ST 

ansTif^ ffir »nv«f vi vi ■mwmv )(T5rsrerv ^tvt- 

vrft • asuimisisn'^iPniiv viv iiv • v^uHiiTviavinuuTv vif iiviu • fivi- 

g-qTjf pp. 131-132. 

526. TTii^wgfsrvTsnfsi 1 vi 

ggTT igi aK-di ' rm I 3TV5n« m. n. 

527. TnWnJRTIV SIT^ TTimv: TTViW STVg I THfW wtv VcTmV 

wvsTCVTRC " ^uTvi- q- by on sn- ii. 20. smiir p. 678, 

II. p. 90. 

528. The fact that a party requested a witness to give false evidence is, 

admissible evidence against such a party, it being an admission by conduct 
that the party has a bad case. Vide Cockburn C. J. in Moriarty v. London 
Chatham and Dover Ry. Co. L. R. 5 Q. B. p. 314 at p. 319 ' if yon can show 
that a plaintiff has been suborning false testimony and has endeavoured to 
have recourse to perjury, it is strong evidence that he knew perfectly well his 
cause was an unrighteous one ‘. Vide illustration e to section 8 of the Indian 
Evidence Act. , 
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document or witnesses, w’ould then become useless, if that 
evidence had not been announced before After a reply is 
filed by the defendant, the plaintiff has to give a list of his 
evidence i. e. documents or witnesses ( Yaj. II, 7 ). The meaning 
briefly is as follows : If he does not do so, proceeds with the 
trial and does not call all necessary witnesses or produce all 
documents and the case is almost finished, but judgment is not 
pronounced, even then he would not be allowed to produce fresh 
evidence at that late stage. For if fresh evidence not previously 
disclosed were allowed to be given at that late stage, it would 
cause surprise to the defendant, who would then demand time 
for adducing evidence in rebuttal and then the plaintiff may 
again cite further evidence and this process is in danger of being 
carried on ad infi)nl.nm. If however witnesses were already cited 
but all were not examined ( e. g. if ten witnesses w ere mentioned 
and only three examined) and the plaintiff found that the evidence 
of the few witnesses examined for him is contradictory or hostile, 
then he may be allowed to produce even at a late stage the 
remaining witnesses ( who may be seven i. c. double the number 
of tliose already examined or who may lie more respectable or 
purer in character ). This proposition is contained in Yaj. II. 80 
on which the Mitaksara remarks that even if witnesses are not 
mentioned in a list, but before judgment is pronounced other 
more reliable or respectable witnesses or double in number 
( and of the same status as ) of those examined are available, 
they should be examined by the court even at a late stage. The 
rule is that as long as witnesses are available resort to ordeals 
should not be had. Yaj. II. 80 also has given rise to various 
interpretations. Vide Mit. and Apararka on Yaj. II. 80, Sm. C. 
II. p. 94, V, P, p. 130-134. The Mit. thinks that the verse 
applies where the plaintiff or the party on whom lie,s the burden 
of proving a positive proposition finds that the witnesses pro- 
duced by him are hostile or contradictory and that in such a 
case he may be allowed to cite other more respectable or more 
numerous witnesses to prove his proposition and to show that 
the first set of witnesses is false, while Apararka holds that 
the verse says that when the party who has to prove his 


529. imTouTOW I ^ 

'if! II STTX? I. 62. mfonR does not mean fstvlik, but sfifga (as nr. V- P- 8 
says) lit. washed out, cleansed (carried far). For detailed explanation of this 
verse vide my notes to nr. i?. pp. 78-80. The Madanaratna introduces Nart 
I. 62 with the words, 'arrf ^ siir^Httr: • 
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case cites witnesses which the opponent feels are false, the 
opponent may produce more respectable or more numerous 
witnesses to depose to the contrary and he would thus prove 
the first set to be false. Apararka relies on Kat. (408) for this 
proposition^^. It may he said that Apararka’s interpretation 
appears more natural. V. P. ( p. 134 ) accepts Katyayana, but 
says that the interpretation of the Mit. ( of Yaj. II. 80 ) is 
correct. Whatever view is accepted it leads to this that one 
set of witnesses not only may prove the truth of a party’s 
ease but also establish that another set of that party’s witnesses 
are guilty of perjury. 

Yaj. 11. 8;i provides that if a witness, having promised with 
other witnesses to depu.se to a .state of things, denies at the time 
of his examination that he saw the matter in dispute, he should be 
fined eight times the amount that a defeated litigant would have 
to pay and a brahmana witness similarly guilty if unable to 
pay may be banished (or his house should be razed to the 
ground). Nar. IV. 111? says that such a person is worse than a 
false witness. Manu VIII. 107, Yaj. 11. 76, and Kat. (405) pres- 
cribe that if a person who has witnessed a transaction does not 
depose ( i. e. remains silent ) about it, though not suffering from 
disease or some other calamity, he should be made (after 
waiting for three fortnights) to pay the amount of the debt or 
other matter in dispute and also one-tenth thereof as fine to 
the king. 

After the witnesses have deposed the chief justice and 
sabhyas have to consider the depositions of witnesses ( as Kat. 
340 provides ) The Court has to find out wdiich set of wit- 
nesses are to be believed and what witnesses are perjured. 
Perjury entailed, according to dharmasastra works, both secular 
and other-worldly consequences. Ap. Dh. S. (II. 11. 29. 8-9) states ; 

‘ Wlien a witness deposes falsely the king should fine him and, 
in addition, the witness incurs hell after death’ and Gaut. 
provides ( XIII. 7 and 23 ), ‘ a witness telling the truth goes to 
heaven, but falls into hell if he does the reverse and when he 
deposes falsely he is to be censured and fined’. Manu VIII. 
118 states that witnesses depose falsely through covetousness, 

530. v3t ? urm sra- 

jTfjfsn I ^nrni pn ^ur^or; i 408 q. by p. 679, 

UT- P- 335. II. 94, SJT. rj. p. 134. 

531. UTI%fuun%d Wf I 340 q. by fijcn. on 

^1. 11. SO, aWXRS p. 675, sq’. wf. p. 331. 
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wrong ideas, fear, friendship, sexual passion, wrath, ignorance 
and minority and prescribes (VUL 120-122) varying fines for 
perjury arising from these several causes. Br. ( S. B. E. vol. 33 
p. 301 V. 21) regards®^ a corrupt judge, a perjured witness and 
the murderer of a brahmana as equally sinful. Yaj. IL 81 and 
Kat. (407) prescribe that the litigant who procures perjured 
evidence and the witnesses guilty of perjury should each be 
separately fined double the amount of the fine prescribed for 
defeat in various disputes and a brabmana ( guilty of doing the 
same ) should be banished from the country ( but not fined ). 
But when a person ( of any of the three castes other than brah- 
mana) is frequently guilty of perjury he should be fined and 
given physical punishment ( as cutting the tongue or death ) 
and a similarly guilty brahmana should be fined and banished 
(or degraded by being carried naked through the streets or 
deprived of his house ). The Mil on Yaj. II. 81 says that when 
Manu prescribes ( VIII. 380 ) that a brahmana guilty of a sin is 
not to be awarded death or corporal punishment and that he is to 
be banished with all his wealth, he refers to the brahmana being 
a first offender and not a confirmed one. Manu VIU. 108 says 
‘ where within seven days from deposing in a cause a ( serious 
or painful ) disease or fire or the death of a relative befalls a 
witness, he should be ( being held as a false witness owing to 
these portentous happenings ) made to pay the debt in dispute to 
the opposite side and a fine to the king.’ The Sm. C. ( n. p. 94 ) 
explains that this applies to a witness who is the only one on a 
disputed matter such as a messenger and the king or judge 
should wait for seven days to see whether any of these calamities 
befalls that witness and then hold him to be perjured. Kat. (410) 
contains a similar rule, but he states that the king should 
wait one, two or three weeks or up to 45 days according to the 
value of the matter in dispute and the caste of the deponent. 
Manu ViU. 117 ( =Visnu Dh. S. VIII. 40) prescribes that in 


532. Wgr?! ^ WWT: I f§. q. by Wf. p. 135. 

533. ^ i 

•nr BIT: * «mri. 407 q. by smr^ P- 672, II. p. 93. 

534. The {nBT° explains {b?IW:t in vi- H- 82 as follows 

Videmai® 

on iri. II- 81 for three meanings of 

535. B?fr^ VW ' TRTSinjrffBBTof f g f t B I ffi B W TT 

Bit Blft « BnrBT. 410 q. by ft. TB. p. 149. 
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whatever lawsuit it is established that witnesses perjured 
themselves, the judge should hear it again ( from the beginning:) 
or if the suit has ended he should set aside the decision and 
examine it again. 

Gaut. 13. 24-25, Vas. 16. 36, Manu VIE. 104, Yaj. H. 83, 
Visnu Dh. S. VIU. I5 prescribe that a witness may depose falsely 
in a cause when, if he were to speak the truth, a person of the 
four varnas is liable to suffer the sentence of death, Manu 
VIII. 105-106, Yaj, E. 83, Visnu Dh. S. VIE. 16 prescribe that 
as a penance for the falsehood a witness of the three higher 
castes may offer three oblations o f boiled rice to the goddess of 
speech (Sarasvati) or he may offer into lire clarified butter 
with the mantras called Kusmanda ( Vaj. S. XX. 14-16 or Tai 
A. X. 3-5), or with the three verses beg inning with ‘ yaddevk 
devahedanam ’ or with the verse sacred to Varuna (viz. Eg. I.* 
24.15, ‘uduttamam varupa’)or with three verses of which 
waters ’ are the deity ( Eg. X. 9. 1-3 ‘ apo hi stha ) ’. V isnu Dh. S. 
VEL 17 adds that a sudra guilty of perjury in the above 
case may by way of expiation feed ten cows for one day. 
It is strange that the dharmasastra w'orks should permit 
perjury to save a culprit from being sentenced to death. 
Probably popular sentiment of old standing allowing the speak- 
ing of falsehood in certain cases was responsible for this. In 
the Mahabharata frequent reference is made to the permission 
to speak untruth in ordinary life when one’s own life or 
another’s life is in imminent danger. Vide Santi^* 45. 35, 
109. 19. It is stated in Santi 165. 30 that speaking falsely is 
not a sin in five cases viz. in jest, to women, at the time of ( i. e. 
in bringing about ) a marriage, for the preservation of great 
wealth and for one’s life. Vas. 16. o6 mentions those five 
occasions somewhat differently. Vide Manu VIE. 112 also for a 
similar rule. But so old a sage as Gaut. ( 23. 29 ) implies that 
he disapproves of this sentiment w'hen he states, ‘ according 
to some falsehood entails no fault ( i. e. no expiation need be 
performed) in ( bringing about or breaking promises made at) 


w II 34. 25; ^ flwRa w sueusTf 

sfiRUiw h 5tii% 165. 30 ; ri3nJHj.ii upuifu^: 

i mrv ^jiif ugii ii 16. 36,. in 

Slli^ 82 16 we have the verse sr nn etc. as ‘ meijcVV TSUf® ' 

537. *n. 23. 29. 

45 
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marriage, in sexual intercourse, in jest and in giving relief to 
one distressed’. Vide Gr. R. pp. 507-508 quoting Harita 
Dharmasutra on the same subject and mentioning four kinds 
of falsehood such as that by a witness, that in transactions of 
sale &c. 

Nar. (IV. 235-236) states that when through the care- 
lessness of the creditor ( who dies ) there is no document nor 
witness to prove a debt and the defendant denies it, then one 
of three methods ( of proof ) may be resorted to, viz. codana 
pratilcalam ( dunning the debtor each time to repay ), yuktilesa 
( putting forth arguments ) and sapatha ( special oaths and 
ordeals Kat. ( 233 q. by Sm. C. IL p. 52 and Par. M. III. 91 ) 

has a similar verse. Vukti according to Narada IV. 238 means 
‘ the creditor should follow ( the debtor ) by arguments and by 
■ himself remembering and by reminding the debtor of the time, 
the place, the relation ( subsisting between the two ) Others- 
interpret yukti differently, that is, it means ‘ logical reasoning ’ 
Kat. ( 214 ) defines ' yukti ’ as ‘ the ascertainment or know- 
ledge of a lihga ’ ( i. e. a sign that leads on to an inference ). 


f5f9: w '9'r^T ^ » 

»nff?w v. t ra«jg: u 

*tTT? IV. 235-237; i q-y qm- 

iqmvi. 386 q. by ny. sy. p. 168, which explains as ‘ =gi^^yvy 
«i«T^!yTrqiaav^vy<jyyyiy • miv ’i^rqn^yy a^oTyr^ n^aF iJy 

sy ^qy^yy^vnya qyy yqTy^qy^fq^yaiqoyy^^TqyqyqTr yyTq;=q Wfqqyqy^iquqysg- 
wnyyiaqr qy af'»ryf%yy*q?vy ynuqJi waw jyyywm i n 

538a. The printed text of Nar. IV. 236 reads '^y^qy hfe^yf-; as sepa- 
rate words. The Sm. C. II, p. 52 explains that as meaning ‘ pressing or 
urging the debtor three, four or five times in the presence of third persons 
without the debtor protesting against the demand '. The Madanaratna and 
V. P. p. 168 appear to read’ ^y^wyqraqn^yq (equal to qfy^yyy-i-syqyaqinj) 
and interpret ‘if there is no denial or protest (by the debtor) when the cre- 
ditor frequently demands the debt, then the court may presume that he is a 
debtor’. The Madanaratna explains * ^y^qyqiS^yjy: n ^fiyey 

&yofyqf aysy^n?; anqTyqirym ' 

539. say^qy^qy^ g graTriSwri^aqig < gjiqyysyCr^^rqqTyrtyyyqytgfiqy- 
{gy'q: II sTT?^ IV. 238 ; II. p. 52 explains ^yq^^t as ‘ aygycw- 

ayswi wgqyqyrqq^ awReiSq yyfariyislgtiy ?q^qyi%- 

T^^qy'rrq: i ’• 

■ 540. 5 %: ^qyftyqrsn? fqqy^: i ^y?qy. (214) quoted by 

«tvy. *yy. m. 91. ^vqfyqyyyr p. 43, rq. q. p. 167 which explains y%^:^ 
jqiqpqyq^qoy qvaiyg^tyyqyg: Tgiyyf mwq: fni 
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It is stated by Brhaspati that anumana ( inference or pre- 
sumption ), as a means of deciding a law suit, is of three kinds, 
but it is inferior to witnesses ( vide note 433 above ). Vyasa 
( q. by Sm. C, II. p. 95 ) states that anumana is the same as 
hetu and tarka. V. P. ( p. 167 ) remarks that ( long continued ) 
possession and the frequent urging by the creditor both lead to 
the inference of title and the taking of a loan respectively and 
are therefore to be comprehended under ijukti according to the 
definition of Katyayana. Yet by popular usage yuldi is res- 
tricted to presumptions arising from certain circumstances on 
the analogy of the maxim of ‘ gobalivarda ’ explained below 
under ‘ steya Yukti therefore means circumstantial evidence 
from which an inference may be drawn about a fact in issue in 
a judical poceeding. Ap. Dh. S. 11. 11. 29. 6 says that in 
case of doubt ( judges ) should decide from signs ( i. e. by 
inference ) or divine proof ( ordeals ). Vas. 19. 39 mentions 
the view of some sages that one who is found armed or wounded 
or in possession of the booty ( stolen ) may be declared to be ( the 
thief or offender ). Manu IX. 270 ( = Matsya 227. 166 ) requires 
the just king not to condemn to death one accused of theft 
unless his guilt is proved as certain by proof that the accused 
had in his possession the articles stolen and tools for theft ( for 
house-breaking ). ‘ An adulterer is proved^ to be so by being 
caught in such acts as playing with the hair of another’s wife, an 
incendiary by being caught with a firebrand in his hand ( near 
the house set on fire ), a murderer by being found ( near the 
murdered man ) armed and a thief when caught with some of 
the articles stolen in his possession ’ — say Sahkha-Likhita s**. 

541. argirrsT sr% srvur ' !?■■ q by qrr. ht. m. p. 87 ; 

g nrg'fi faivi • ^ ^ jxwur « 

ffwig q. by n. p. so, fe. p 73 and (tns) which 

latter remarks ‘ 3i=r gw: 1 ’. nx. p 73 quotes 

igena as aigex^x g fgfqu and explains , 

wx 1 tirfjxs'Tir^^xxrxqx'H^jirx^mqvig, Mgnrani’xx ^ ^Pqvtx'hvgmst 
xg-ratrisfe girxxHiTXXi 1 

542. w-gt isfifr x^i%cv • axrq- u. n, ll 29. 6. 

543. ^Fxxxx^xfixsfji^! fji^- 

WXcIsaiT: I fr^XK^a q. by qrx Wr. III. 119, II- p 95, m. SI, p 168. 

544. Compare sec. 114 of the Indian Evidence Act which lays down 

how a court is to draw presumptions of fact from the common course of 
natural events in relation to the facts of the case before it, illustration (a) to 
which is ‘ the court may presume that a roan who is in possession of stolen 
goods soon after the theft is either the thief or has received the goods know- 
ing them to be stolen, unless he can account for his possession ’. . . 
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Eaut. 5*5 jv. 12 and Yaj. II. 283 similarly say that adultery may 
be inferred from ( the man and woman ) being caught in the act 
of dalliance with the hair or from the signs left ( such as marks 
of nails or teeth on the lips, cheek &c. ) after carnal enjoyment 
or from the admission of the woman concerned ( or of both ). 
Nar. ( IV. 172-175 ) declares that there are six kinds of disputes 
in which the indications ( or circumstances ) themselves serve 
as witnesses and lead to a conclusion without the testimony of 
witnesses viz. one found with a fire-brand in his hand ( near the 
scene of arson ) may be inferred to be the incendiary, one 
armed 5*5 ( found near the scene of murder ) as the murderer, one 
caught dallying with the hair of another’s wife as an adulterer, 
one with a spade in his hand near a breached embankment as the 
person who caused the breach in it and one armed with an axe 
as the feller of a tree, a person guilty of an assault may be 
inferred to be so from visible signs ( such as his club or sword 
being smeared with blood ). But Nar. IV. 176 gives the warning 
that in such cases it is necessary to be careful in arriving at a 
conclusion, since a person in order to bring into trouble another 
whom he hates may create marks of injury on himself. Eat. 
( 337-338 ) further provides 5*^ that where one litigant proves as 
against his opponent ( such as a debtor ) either the offer of a 
bribe, or the effacing of the means of recognition ( such as 
effacing one’s signature on a document ) or holding out tempta- 
tions ( to the witnesses or sabhyas ) or the concealment of his 
wealth ( to avoid its being attached in execution of a decree ), 
there the original claim ( such as a debt ) may be presumed to 
be proved even if he ( the opponent ) denies his liability. 

545. I srufnmprmT ct^ra*v; 

sflST • griiFv IV. 12. 

546. Best on ‘Evidence’ {12th ed. 1922) sec. 294 cites as an illuss 
•tration of circumstantial evidence the fact of one armed being regarded as 
the probable murderer in certain cases. Compare Wills on ‘ Circumstantial 
evidence’ (7th ed of 1937 English and Indian combined ) p. 145 ‘Amongst 
the most forcible of presumptive indications may be mentioned all attempts 
to pollute or disturb the current of truth or justice, or to prevent a fair or 
impartial trial by endeavours to intimidate, suborn, bribe or otherwise 
tamper with the prosecutor, or the witnesses or the officers of justice, or by 
the concealment, suppression, destruction, alteration of any article of 
real evidence 

547. 3i5iT<nn5g: g vi ' ^ fggi- 

sgu: ' trrrasgaJiT vg griiuT uEff • ^larvT g ^rTg- 

pigg n qUeJIT. (337-338) q. by «tr. V. P- 169, p. 188 ( only the first), 

which reads fggrigggg- ... 
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Judges often repeat from the Bench the words ‘ witnesses 
may lie, but circumstances cannot But this so-called maxim is 
often dangerous. Circumstantial evidence leads to conclusions 
that are in several instances false. The ancient Hindu lawyers 
were quite aware of the dangers of drawing inferences from 
circumstantial evidence. Narada’s warning has already been 
mentioned ( p. 356 ). Kaut,^ ( in IV. 8 ) remarks : ‘ even one not 
a thief may by chance be on the way by which thieves pass and 
one meeting thieves is seen to be apprehended as a thief because 
he is mixed up in dress, arms and articles carried with the 
thieves or is found near the articles stolen, just as Mandavya 
though not a thief declared himself to be a thief for fear of 
being subjected to torture ; therefore ( the king ) should punish 
one only after thorough examination . Mandavya s is a leading 
case on the danger of relying on purely circumstantial evidence. 
Brhaspati*^’ also remarks that ‘a decision should not be arrived 
at merely by relying on the words of texts ; for, if judges come to 
a conclusion without applying careful reasoning, loss of dharma 
results ; a thief is held to be not a thief and a good man is held 
to be a wicked one in a judical proceeding ( not arrived at with 
proper reasoning). The sage Mandavya was held to be a 
thief on account of the decision being arrived at without 
proper reasoning ’ 

The 9th Act of the Mrcchakatika is a standing literary 
condemnation of conclusions about guilt drawn from circum- 
stantial evidence and of how judicial procedure is vitiated 
( of vyavahura-dustata, as the author says in Act I ). 

Nar. IV. 289 provides that when even circumstantial evi- 
dence and presumptions therefrom do not enable the court to 
arrive at a decision, the judge should press the litigant with 

548. 

arvm; • iv. 8. 

549. 

»ia; II !?•. q by V. pp. 13-14, q-^T. nr III. P- 39. The II. p. 25 

quotes a verse of (I- 42) ‘ i srsfrr- 

vnft H '• Vide note 332 above for other references 

to 

550. Wills’ work ' Principles of circumstantial evidence ’ (English and 
Indian ed. combined, 7th ed. pp. 39-48 ) contains a lucid exposition of 
the valne and defects of purely circumstantial evidence. 
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sapathas ( oaths and ordeals ) according to the place, time and 
strength of the litigant, such as fire, water, his spiritual merit 
and others. Manu VlII. 109 also says that when there are no 
witnesses the truth would have to be found out by sapathas. 
Divine proof is called rtaidkikriija or samayakrvju { Visnu Dh. 
S. IX, 1 ). Some wTiters make a distinction between sapathas 
i special oaths ) and ordeals ( divyas ), others ( like Manu VIII.. 
I 09 _jl 4 ^ J4ar. IV. 239 ) do not. For example, the Viv'Sdacandra 
quotes Nar. IV. 247 ‘ when there is no witness in a dispute 
between litigants, there the judge should decide by means of 
ordeals^' and various sapathas'. Acc. to the Mit. ( on Yaj. 
n. 96 ) and S. V. ( p. 106 ) both special oaths and ordeals are 
divine proof ( divya pramana), but in disputes of small value 
sapathas ( oaths ) were generally employed, while ordeals were 
resorted to only in serious disputes or crimes. The Mit. ( on Yaj- 
II. 96 ), the V. May. p. 46 and V. P. ( p. 170 ) state that ordeals 
are those that generally end in immediate decision of the 
dispute, while sap ithas take time for decision ( because after 
the oath the king has to wait for a week or more to see whether 
a calamity befalls the person taking the special oath ). Vyasa 
quoted by Sm. C. II. p. 96 employs the word sapathas for both 
special oaths ( taken as to one’s ‘ satya ’ ) and ordeals like 
balance. Sahkha-Likhita state that divine proofs are the balance, 
eating poison, entering fire, holding a piece of ( hot ) iron, 
offering one’s merit acquired by sacrifices and charity and the 
king should make him undergo other sapathas Brhaspati 
says that where documents or witnesses do not lead to a certain 
decision or where inference from circumstantial evidence also is 
confusing, there the matter is to be decided by divine proof 

Special oaths were taken not only in judicial proceedings, 
but also in ordinary dealings to clinch one’s assertion or to 
clear one’s character or reputation. Nar. (IV. 243-244) refers to 


551. I 5itr§^ jw- 

fJxa: II wr?? IV. 247 q. by p. 112 and ff. fq-. p. 106. 

ilTOT: n rqrW in II- 96. 

552. fr3r gfsrarrrnr 

5 ivara • 5r§'rai«tr q. in <W- un IH- P- i^i. II. p. 96, smxd 

p. 694. The fsr. p. 140 reads sra^frand f^r^WeV'T^TSTo. 

553. fgrr%,» ^ gnvw i =5 sm 

II q. by *v. nr. P- 333, P- 629. p. Ill (reads 

qehg «T ^ as the last word ), 
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the spe3ial oaths taken for clearing themselves by Vasistha 
when he was suspected to be a yatudhana ( a demon or sorcerer ) 
and by the seven sages together with Indra, who ( sages ) wrere 
suspected to have stolen lotus fibres ( by each among them ). 
Manu VUI. 110 also speaks of the sapatha taken by Vasistha 
before Sudas, son of Pijavana ( when the sage was charged by 
Visvamitra with the offence of devouring his own hundred sons). 
Narada (IV. 243) refers to fig. VII. 104. 15-16 in the first of which 
Vasistha made the imprecation, ‘ May I die this very day if 
1 am a, yatudhruia or if I injured the life of a human being 1 
May he who falsely addressed me as yatudhana be deprived of 
his ten valiant sons’ I Manu VIII. 110 also refers to the same 
hymn^56_ ^anu VIII. 113(=Nar. IV. 199) referred to above (p. 343) 
states the various oaths to be taken or administered to the parties 
according to their respective castes. Manu VlII. 114 further pro- 
vides for special oaths for litigants by touching the heads of their 
sons and wives. That sapatha taken by satya was common in very 
ancient time.s appears from Pan. V. 4. 66 { sniyad-asapathe).^^"' 
Nar. IV. 249 prescribes that in charges of grave offences ordeals 
may be resorted to and iapathas in matters of small moment. 
Nar. IV. 248 mentions ' truth, horses and arms, kine, grains and 
gold, the feet of (the images of) gods and the ancestors, acts of 
charity and good deeds ( sukrta ) are to be employed in sapathas 
as declared by Manu.’ Brhaspati^^* enumerates the special 

554. In the Anu«sanaparva 95. 13-35 it is narrated that each of the 
seven sages suspected the others of the theft of lotus-fibres and that they 
cleared themselves by taking oaths. Indra is said to have taken an oath 
when he was the subject of suspicion in relation to Ahalya. Vide Best on 
‘ Evidence’ (12th ed. of 1922 ) pp. 42-45 sections 56-59 for the employment 
of oaths in all ancient societies in courts as well as outside, for the forms 
and sanctions of oaths and for the arguments urged against their use. 

555. gfiv vi% vrgurm »(?« i stur a 

mff UT am aiguiarvi? 'i Vll. 104. 15. The f (vi. 33-34 ) 

refers to the story thus; g wmfw; 1 

II vwot ftiwaargi ' vwipa ggr- 

^ata ^ ^1%: u 

556. The story of king Kalmasapada cursed to be a demon by Sakti, 
eldest son of Vasistha, who then devoured one hundred sons of Vasistha is 
narrated in Adiparva 176 (cr. ed. 166). 

557. On the says; I arra- 

aav arirarrtf'a: • arstv*! g^fa argrur: • 

558. «ftmiTa5i«rnor ^ ' gamgtorqTgTsa 

^ • ga S snwi: tfian: u ff. in ll. p, 96. irt- np 

ni. p. 151 . 
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oaths mentioned by Manu and Nar. and adds that they are to be 
employed in small matters ( civil and criminal ). The Visnu 
Dh. S. ( IX 5-10 ) prescribes that when the litigant is a sudra 
and the dispute relates to a matter worth less than one, two, 
three, four or five krsixalas he should swear respectively by 
holding in his hand dUrca grass, sesame, silver, gold or earth 
taken from ploughed land, that ( IX. 11-12 ) beyond that value 
various ordeals may he offered and that oaths with similar objects 
in the hands may be offered to vaisyas, ksatriyas and brahmanas 
when the value of the subject matter is double, three times or 
four times of the value in the case of a sudra. Manu VIII. Ill 
gives the admonition that a wise man should not make a false 
oath, because by so doing he incurs loss ( of reputation ) here 
and after death ( by falling into Hell ). Yaj. IL 236 prescribes 
a fine of 100 panas for one who takes an improper or profane 
oath 

The benefit of doubt is to be given, according to modern 
ideas on the administration of justice, to the accused. This 
principle was put forward several centuries before Christ by 
Ap. Dh. S. II. 5. 11. 2 ‘ the king should not punish when there 
is a doubt ’ ( about a man’s guilt ). 


559. The Mit. explains ' xr«]i^ WRIT ^ rt a i ! 

560. ^ w I wnr. g. 5;. 11. 5. 11. 2. 



CHAPTER XIV 


ORDEALS 

A brief history of ordeals may be set out here. Rg. 
L 158. 4-5, wherein*®^ the sage Dirghatamas, son of Ucatha, 
prays that the fire of faggots heaped tenfold may not burn him 
and that the rivers in which he was thrown bound hand and foot 
may not engulf him, are regarded by some as a reference to the 
ordeal of fire and water. Yet in those verses there is probably no 
reference to ordeals, but to the cruel treatment of Dirghatamas 
by (idsas headed by Traitana. Rg. Ill 53. 22 also, where it 
is said ‘ he heats the axe ( or acc. to Sayapa * just as the tree 
is injured by contact with the axe &c.’ ) ’, does not contain a clear 
or certain reference to the ordeal of holding the heated axe. 
Atharvaveda*^ IL 13 is held by several Western scholars to 
contain a reference to the fire ordeal. This also is far from 
certain, though verse 8 may lend some support to that view®“ 
The Pancaviihsa ( or Tandya ) Brahmana 14. 6. 6 refers to the 
story of Vatsa, who was abused by his step-brother that the former 
was the son of asiudrawoman, against which Vatsa protested, 
urged that he was a brahmana, entered fire to prove the 
truth of his assertion and came out of fire unscathed. This 
is referred to by Manu VIII. 116. This is probably the earliest 

561. *n Hihdr ^^lenn^err ii st ut 

mfaur ^ 1. 158. 4-5. 

562. 1W(lr UVra fajm 1 3^ 

B III. 53.122. 

563. 3Tr ^ i Tt»rt? ii 

n. 12 . 8. 

564. Vide Proceedings of the American Oriental Society, vol. XIII pp. 
CCXXl-XXVI where, after referring to the views of Ludwig (IH. p. 4 ^( 5 ) 
Weber (Indische Studien XIII. p. 164) and Zimmer (Altindische Leben, p* 
184) about the mention of the fire ordeal in the above hymn, it is sought to 
be proved that the hymn refers to re-estabUshing a soiled reputation and 
reliance is placed on the Kaus'ikasutra ( 47. 25 flf ) which does not treat it as a 
fire ordeal hymn. 

565. ’TtU'ea § u vr# &qTnrT^tBr ^^a i Biq? inT g;;?T- 

5^ fti » tierfr ^ai 

ST tjhr w si'tq^ i rivtwsrf WTStw I4. 6. 6. 

46 
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and clearest reference in ancient Sanskrit Literature to the fire 
ordeal. Next comes the reference to holding in the hand the 
heated head of an axe by a person accused of theft to prove his 
innocence contained in the Chandogya Upanisad VI. 16, 1. 
Ap. Dh. S. n. 11. 29. 6 refers to inference and divine proof 
(quoted above n, 542). In another, place (11. 5. 11. 3) Apastamba 
states that after carefully considering ( the charge before him ) 
by means of divine proof and questioning ( of witnesses ) the 
king should set about awarding punishment. Sankha-Likhita 
( n. 552 ) name four ordeals, viz. those of balance, poison, water 
and holding red-hot iron Manu VIII. 114 mentions only two 
viz. the holding of fire ( i. e. red-hot iron ) in the hand or 
plunging in water, but Nar. IV. 251 states that Manu declared 
five kinds of ordeals, Yaj. U. 95, Visnu Dh. S. IX-XIV and 
Nar. rV. 252 mention five viz. balance, fire, water, poison and 
kosa ( consecrated water ). Narada, however, knew, two more 
viz, taptamam ( IV. 343 ) and tan^ula ( IV. 337 ). Brhaspati ( S, B. E. 
vol. 33 p. 315 verses 4 and 5 ) and Pitamaha speak of nine 
( Apararka pp. 628, 694 respectively ). 

Yaj. n. 95-113, Visnu Dh. S. IX-XIV, Nar. IV. 239-348, 
Kat, 411-461, Sukra IV. 5. 233-270 treat of the several ordeals 
Pitamaha contained, as the quotations from the digests show, the 
most elaborate treatment. That ordeals had attained great 
vogue in the early centuries of the Christian era is shown by 
the Mrcchakatika Act IX. 43 ( where the ordeals of poison, 
water, balance and fire are expressly named ) and by Bana who 
mentions the same four in Kadambarl, para 47 Among the 
digests and commentaries the Mitaksara, the Smrticandrika, the 
Divyatattva of Raghunandana, the Vyavaharamayukha ■ and 
the Vyavaharaprakasa contain the most elaborate treatment of 
ordeals®^’. 
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para 47. 

569. Those interested in the further study of ordeals may consult my 
translation of and notes.on the Vyavaharamayukha. 
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Divya is defined as ‘ that which decides a matter (in dispute) 
not determined by human means of proof ’ (V. Mayukha ) or ‘ that 
which decides what cannot be or is not to be decided by human 
means of proof ’ ( Divyatattva*^® p. 574 ). Medhatithi on Manu 
VUL 116 discusses the question how ordeals can be relied upon 
for the discovery of truth. The objection is raised that fire 
and water are natural forces that act ift a uniform way and 
are not intelligent beings which may change their minds 
by an appeal to them. Therefore, the objector says, ordeals 
and oaths are like magic and are only meant to frighten the 
parties into telling the truth. It is further objected that thieves 
may ( by some trick ) not be burnt in the fire ordeal and good 
men are seen to suffer burns. The reply is : the usefulness of 
ordeals cannot be negatived by these examples of failures, as 
they are not frequent and as even direct perception and in- 
ference sometimes lead to uncertain results. No one, however, 
says that these latter should not be relied upon. Just as one 
relies on witnesses in deciding a matter ( who may for aught 
one knows be tellihg lies ), so reliance can be placed on ordeals. 
Where there is failure in case of ordeals, it must be held to be 
due to the results of the performer’s actions in past lives. The 
general rule as stated by Yaj. IT. 22, Nar. II. 29, IV. 239, Brhas- 
pati^^S Kat. (217) and Pitamaha is that ordeals were to be 
resorted to only if no human evidence ( witnesses, documents, 
possession ) or circumstantial evidence w'as available. Kat- 
(218-219) prescribes that^^^ if one party relies on human means 
of proof and the other on divine proof, the king ( or judge ) is 
to accept human means and not divine and that if human 
means of proof reach ( i. e. are able, to establish ) only a part 
of the allegations ( in the plaint ), then human means should 
he accepted and no divine modes of proof, even though they 
may be complete ( i.e. completely cover all allegations ). When 
Nar. II. 30 ( = IV. 241 ) states that divine means of proof are 
to be resorted to when a transaction takes place in a forest, in 
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a lonely place, at night, inside a house, in cases of sahasa and 
when a deposit is denied, or when Kat. ( 230 ) prescribes that 
trial by ordeals is to be resorted to in the case of persons accus- 
ed of committing sahasa in secret (i.e. by wearing masks &c. 
those words only apply where it is impossible to have 
human evidence, Kat. ( 229 ) states an exception to this viz. 
when the dispute S’* investigated is about sahasa or about 
assault or abuse and defamation and in causes that spring from 
the use of force there is an option that witnesses or divine 
proof may be resorted to. Nar. IV- 242 states that divine proof 
could be resorted to when the chastity of women was in question, 
in theft and sahasa and in all cases of the denial of monetary 
liability. Sita’s ordeal of fire at once comes to mind as an 
illustration of Narada’s rule. Brhaspati*’* and Pitamaha say 
that in disputes about immoveable property divine proof should 
be avoided, which does not forbid dvmja altogether, but only 
where the evidence of neighbours or of a document is available 
and that in the latter case even if the defendant offers to pay a 
fine if he fails by the divine proof, dkya is not to be resorted 
to. The ordinary rule was that ordeals were to be administered 
to the defendant”* (Kat. 411=Visnu Db. S. IX 21). But 
Yaj. IL 96 gives an option that any one of the two litigants 
may by mutual agreement undergo an ordeal and the other 
should agree to pay on defeat a fine or undergo physical 
punishment. This means that human proof is adduced to 
prove a positive proposition, that divine proof may be resorted 
to prove a negative proposition as well ( e, g. a defendant 
denying the claim for a debt may prove by divya that he did 
not borrow a loan ). Making an offer to pay a fine or undergo 
corporal punishment is said to be being sirsakastha^^'^ or iirastha 

573. g uru q. by 1 ^. on 

II. 22, U. p. 51. 

574. r,sf:F? wnWf 

^ VT in iRarr on II. 22, wmm P- 629, II. p. 51. 

575. i fqinw? in fror. on ^rr. H. 22, 

II. p. 53 : 1 ^* 11 ' If- q- by aivnw 

p. 629,^IBW» U p. 53. 
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n witvt- q. by eitrTiw p. 695, vit. wr- m. 152, *ir. n. p. 172. 

577. On 5inT^^sfirVTTllR ( vr- 11.95) tbefiRiT. explains 
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gc n ijTKijJj iTrfitFini; • >. Siras ( head ) indicates the fourth stage of a law-suit 
viz. success or defeat and since fine is imposed on the defeated party, 
it indicates fine or corporal punishment. 
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( in Yaj. 95, Visnu Dh, S. IX. 20, 22, Pitaraalia, Nar. IV, 257, 
Kat. 412-413 ), Yaj. IL 95 prescribes that the ordeals of 
balance, fire, poison and water were to he prescribed in 
disputes of great value and not elsewhere and in II. 99 he says 
that all claims above 1000 panas ( of copper ) are to be regarded 
as of great value, but in charges of treason and of the commit- 
ting of any one of the five grave sins ( mahapUlakas ) any one 
of these four ordeals may be resorted to without regard .to 
value and without any offer to pay fine on defeat. So also 
these four ordeals were to be offered to the defendant where 
the plaintiff offered to pay a fine on defeat. The ordeal of 
koia was allowed in aU claims whether of high value or low 
value or whether the plaintiff offered to pay a fine on 
defeat or not. 

Yaj. II. 98 states that the ordeal of balance should be given 
to women, a minor ( under 16 ), a very old person ( above eighty 
years ), the blind, the cripple, brahmanas and the diseased ; the 
fire ordeal (i. e. heated ploughshare and heated masa) to 
ksatriyas, water ordeal to vaisyas, poison to Sudras. Nar. IV. 
335 assigns ordeals to the different varnas similarly. Nar. IV. 
256 prescribes that ordeals should not be undergone by those 
who are observing a vow, who are much distressed or who are 
performing austerities, and by women. Pitamaha quoted by 
Mit. ( on Yaj. n. 98 ) adds minors and old persons to these. 
The Sm. C. II. p. 103 explains this as referring to the ordeals 
of fire, poison and water only. Another Smrti (q. by Mit. on 
Yaj. IL 98) prescribes that the ordeals of balance and kosamay be 
offered to women, minors and the others mentioned above. There 
is in all these rules a spirit of tolerance, kindness and concern 
for the weaknesses of mankind. Kat. ( 423 ) holds that persons 
of the higher castes who are cowherds, traders, artisans, bards, 
domestic servants and usurers should be given ordeals as if 
they were sudras. Kat. ( 422 ) allows all ordeals to members 
of all castes, except that brahmanas are not to undergo the 
poison ordeal. Kat. (424-426) prescribes that the ordeal of 
fire should not be offered to blacksmiths or those who are leprous 
nor of water to those who ply boats or who suffer from diffi- 
culty in breathing or cough, nor poison to those who are experts 
in incantations and yogic practices or who suffer from ( excess 
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of ) bile or phlegm, nor koia to those who are drunkards, -to 
persons fond of women, to gamblers and to those who are 
atheists. Visnu Dh. S. IX, 25, 29 and Nar. IV. 255, 332 contain 
similar provisions. Kat. (427-430) further provides that no 
ordeal should be allowed to be performed personally by the 
following persons, viz. those charged with the murder of their 
father, mother, a brahmana, their teacher, a minor, a woman 
and the king; those guilty of the (five) grave sins; particularly 
those that are atheists; those who wear (or subsist by) 
peculiar sect marks ; great rogues ; those who are experts in 
incantations and yoga practices ; those who are the progeny of 
unions of persons of different varnas; those who repeatedly 
engage in sin ; in the case of these the king should offer ordeals 
to good men appointed by them on their behalf and if such 
good men are not willing then they should appoint their own 
relatives. Sahkha-Likhita also refer to the appointment of 
friends or relatives as representatives (Apararka p. 842)®^^. 
Kat. (433)^^ lays down the following rather remarkable pro- 
vision, viz. when untouchables, men of lowest castes, slaves, 
vUeccluxs and those born of mixed unions in the reverse order 
of the castes are guilty of crimes, the determination of their 
guilt (by the above mentioned ordeals) should not be made by 
the king; he should indicate such ordeals as are in' vogue 
among them. The Sm. C. and Par. M. say that this applies 
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Gadag Inscription of Vikramaditya VI dated 1098 a. d. ( E. I. vol. 15 
p. 348 at p. 360 there is this passage ‘we handle boiling water, we 
strike with the hand a great snake placed in a jar or we may well mount the 
balance'. In I. A. vol. 19 p. 242 at p. 246 it is stated in an inscription 
dated 1208 A. d. of the Mahamandalesvara Kartavirya IV that Candrika (or 
CandaladevI), the queen of Laksmidhara of the Rattas of Sugandhavarti 
(Saundatti) was a pativrata and got success by ghatasarpa ‘ *nw 
Uld^dd^l «niHr The 

Bombay Gazetteer vol. I part 2. p. 556 n. 5 gives a quotation from the 
Asiatic Researches vol. I. where the ordeal of putting a ring or coin in a 
vessel in which a snake has been already placed and asking a person to take 
it out is mentioned. Vide also Report of South Indian Epigraphy for 1924 
para 66 for the ordeal of dipping the fingers in boiling ghee or oil. 
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only when they cannot secure relatives or other persons 
appointed by them to undergo the usual ordeals on their behalf. 
The Vyavaharatattva ( p. 579 ) explains that the ordeals referred 
to among mlecchas and others are the snake in the jar and the 
like. This seems to have consisted in taking out a ring or 
coin with the hand from a jar in which a snake was placed ; if 
there was no snake-bite or no effect even if the snake hit, 
the person was declared innocent. Vide note 580. Yaj. H. 
97 and Nar. IV. 268, 320 prescribe that all ordeals are to he 
administered by the chief justice in the morning at sunrise or 
in the forenoon in the presence of the king, the sabhyas and 
brahmanas. The Mit. adds that a Sunday is the proper day 
according to the usage of respectable people ( iistas ). Pitamaha 
specially provides that the water ordeal should be administered’ 
in the noon and poison in the last watch of the night (Mit. on 
Yaj. n. 97 ). Certain seasons and months were either appro- 
priate or inappropriate to certain ordeals e. g. Nar. IV. 254 
states that the fire ordeal should be given in the rainy season, 
balance in the winter ( iisira), water in summer, poison when 
the season is cool. Nar. IV, 259 prohibits water ordeal in the 
cold season, fire in summer, poison in the rainy season and 
balance while the wind blows violently. The Mit. (on Yaj, 
IL 97 ) and Par. M. HI. 162 quote Pitamaha to the effect that the 
months of Caitra, Vaisakha and Margasirsa are common to all 
ordeals, kosa and balance may be administered in all months. 

As regards the place, Pitamaha prescribes that ordeals are 
to be administered by the king or the judge appointed by the 
king in the presence of learned brahmanas and the public ( or 
the ministers ) Nat. ( 434-35 and 437 ) provides : ‘ ordeals 

should be administered in some well-known temple in the case 
of men accused of grave sins and near the royal gate in the case 
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of those charged with treason; in a public place where four roads 
meet in the case of those born of mixed unions in the reverse 
order of castes, in cases other than these in the hall of justice. 
When ordeals are administered in an improper place or at an 
improper time and when they are performed outside human 
habitation ( in a lonely place ) they fail as to the matter in 
hand ( i. e. they cease to be decisive ). Nar. IV. 265 prescribes 
that the balance should be planted in the hall of justice or at 
the royal gate or near a temple or where four roads meet. 

The procedure common to all ordeals and described in the 
Mit. on Yaj. II. 97 and 99, the V. May. pp. 52-55, V.P. pp. 183-186 
( all relying on Pitamaha ) and Vyavahara-nirnaya pp. 148-53 
( relying on Prajapati, Pitamaha, Br. ) is briefly as follows . — In 
ordeals the chief justice is to do every thing at the king’s 
bidding as the adhuunju priest does in all sacrifices. He should 
observe a fast and the sodhtja ( person undergoing the ordeal 
to clear himself ) is also to do the same. Both are to bathe in 
the morning and the sodhya was to have his wet clothes on. 
The Chief Judge is to invoke the' gods to the accompaniment of 
music and to offer flowers, sandal-wood paste and incense. He 
should fold his hands, face the east and invoke Dharma to be 
present at the ordeal ( Dharma being the principal deity in 
ordeals ) and assign places to Indra, Yama, Varuna and Kubera 
in the four principal quarters from the east and to Agni and 
other guardians of quarters in the corners of the principal 
quarters. He is to contemplate on the eight deities of the eight 
quarters as having different colours ( viz. Indra as yellow, 
Yama as dark &c. ). He is to assign the eight Vasus { repeat- 
ing their names ) to the south of Indra, the twelve Adityas 
( repeating their names ) between Indra and Isana ( i. e. 
between east and north-east), assign a place to the eleven 
Rudras to the west of Agni, assign a place to the seven Mother 
goddesses between Yama and Nirrti ( between south and south- 
west ), assign a place to Ganesa to the north of Nirrti, to the 
Maruts ( seven ) to the north of Varuna ; to the north of the 
balance ( or the place of other ordeals ) he should invoke 
Durga. All these deities are to be invoked with appropriate 
Vedic mantras ( set out in V. May. ). He should offer the 
several items of worship from arghya ( water offered by way of 
honour ) to ornament to Dharma ( as the principal deity ) and 
then to the subsidiary deities from Indra to Durga ( according 
to appropriateness ) and then sandalwood paste, flowers, incense, 
lamp and naivedya to the deities from Dharma to Durga. The 
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flowers for Dharma are to be red. Up to this is the work of the 
Chief Justice. Sacrificial priests should offer into fire in the 
four quarters 108 oblations of clarified butter, boiled rice and 
fuel sticks with syllable Om and the Ga)jatri and with ‘ Om ' 
and ‘ suaha ’ at the end of each. Having written down on a 
leaf the subject matter for which the party is undergoing ordeal 
the leaf should be placed on the head of the sodhya with the 
manlra,^^ ‘the sun, the moon, the wind, fire, heaven and 
earth, waters, the heart, Yama, day and night, the two twi- 
lights and Dharma know ( see or mark ) the deeds of men ’. 

The several ordeals will now be briefly described. 

First comes tula or dha^ ( balance ). A sacrificial tree 
( such as khadira or udumbara ) should be cut to the accompani- 
ment of vedic mantras { employed in making a sacrificial post ). 
Two wooden posts made of that tree should support a trans- 
verse beam ( called aksa ). The posts should be fixed in the 
ground, the part above ground being four cubits and that below 
being two cubits. This frame should face the east ( i. e. the 
posts must be in the south and north ). Then the beam of the 
balance was to be made from the same tree and was to be 
suspended from the transverse beam of the frame by means of a 
hook. Three iron rings were to be fastened to the beam of the 
balance, two at the end and one in the middle for suspending 
the balance from the transverse beam by means of a chain or 
string. Two scales were to be suspended at the two ends of 
the beam by hooks and strings from the iron rings fixed at the 
ends of the beam. On the two sides of the balance there should 
be two arches in which the scales should move and which 
should be ten ahgulas higher than the balance. There should 
be two perpendicular pendants made of clay hanging down 
from the arches and touching the upper surface of the balance' 
In the pan to the west the sodhya should be placed and weighed 
against clay, bricks and stones placed in the other pan. Then 
traders or goldsmiths or braziers should examine the balance 
and bring it on a level with the two pendants hanging down 
from the arches and examine the perfect horizontality of the 
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beam of the balance by spilling a little water on the beam. 
When the person sitting in one pan is equal in weight to the 
materials ( clay &c. ) in the other, a line should be drawn with 
chalk by the experts on the arch ( to show the exact position 
of the pans ). Then the man is made to get down from the 
pan and he is to invoke the balance as stated in Yaj, II. 101-102> 

‘ 0 balance , you are the abode of truth, you were created by the 
gods for this purpose, declare the truth, free me from this 
( cloud of ) suspicion. Mother! if I am a sinner then take me 
lower, if I am pure take me upwards ’. The parson is then to 
hear exhortations about the result of untruth after putting the 
writing on his head (vide Nar. IV. 276 and Visnu Dh. S. X. 9), 
then he is again to he placed in the pan to the accompaniment 
of invocations ( Nar. IV. 278-279, Visnu Dh. S. X. 10-11 ), A 
worthy brahmana learned in astronomy is to calculate the 
time of five palas or vinaiUs. Then hi.s weight is again to 
be marked. If the person goes up ( i. e. is found lighter than 
what he formerly weighed ) he is declared innocent ( acc. to the 
com. on Nar. IV. 283, V. Mayukha p. 60, Dipakalika on Yaj- 
II. 102 ); if he weighs the same or goes down ( i. e. weighs more ) 
he is guilty. Then the person concerned is to distribute gifts 
to the judge, the brahmanas and sacrificial priests and take 
leave of the deities invoked. Brhaspati (SBE vol. 33 p. 317 
V. 19 ) states that he who weighs the same should be weighed 
once more. If the pan or the beam or the hooks break or the 
ropes give way owing to some visible cause then the procedure 
was to be repeated, but if the breaking is due to an unseen 
cause or accident, the person was to be declared guilty. 

The ordeal of fire is as follows : — Nine circles with cowdung 
are to be drawn from west to east, they being meant for Agni, 
Varupa, Vayu, Yama, Indra, Kubera, Soma, Savitr and all gods. 
Each circle was to be 16 angiilas in diameter and the space 
between two circles was to be 16 angulas. In each circle kusa 
grass was to be spread and the person to be tested was to plant 
his feet on them ; ghee was to be offered into fire 108 times. A 
blacksmith by birth should heat in fire a ball of iron weighing 
10 palas (16 palas in the case of a w'eak man) and eight 

584. A vinadi is the time required for reciting 60 long syllables and 60 
vinadis make one ghatika. So five vinadis will be equal to iwo minutes. 

585. A pala weighed 320 gurijas according to the Lilavati (I. 4). 
Acc. to Divyatattva (p. 60S) 20 paUs were equal to 66 tolakas, five masas 
and 4 gunjas, which, while accepting the view that a pala is equal to 320 
.guSjas, gives the rather modern measurement into tolakas [tolas). 
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angulas in length till it becomes red-hot and emits sparks. 
Then all the details described above ending with the placing 
of the writing on the head of the sodhya are to be gone through 
by the judge and the fire ( in the red-hot piece ) is to be invoked 
with several mantras ( such as Yaj. II, 104 and Vispu Dh. S. 
XI. 11-12 ). The sodhya should stand in the first circle facing 
the east. Having made red marks on all sores of the hands of 
the sodhya on which grains of rice have been rubbed, he ( the 
judge ) should place seven leaves of the aivattha tree on them 
and also grains of rice and curds and should fasten round them 
threads. Then the judge should carry the red-hot iron piece by 
means of a pair of tongs and place it in the hands of the sodhya 
( that are covered with leaves ). Then the sodhya holding in 
both his hands the red-hot piece should walk from the first to 
the eighth circle not hurriedly but slowly and at ease. Having 
reached the 8th circle he should throw the red-hot iron piece 
on to the 9th circle. Then the judge should rub on the hands of 
the sodhya rice grains and w'ben the latter shows no hesitation 
at the rubbing and no injury on his hand at the end of the day 
he is declared to be innocent. Eat, ( 441 ) and Yaj, II. 107 
provide that if the red-hot piece falls earlier ( i. e. before reach- 
ing the 8th circle ) or there is a doubt ( whether his hands are 
injured or not ) or if he loses his footing or is burnt elsewhere 
than on the hands he should again undergo the ordeal. 

The ordeal of water as described in the smrtis and digests 
is rather complicated. The Sm. C. ( H. p. 116 ) remarks that 
as the ordeals of water and poison had gone out of vogue ( in 
its day ) it passes over the procedure of these and takes up the 
description of kosa ordeal after the fire ordeal. Having gone 
to a reservoir of water the judge should get erected on its bank 
a torana ( an arch ) as high as the ear of the sodhya on an even 
and cowdunged plot. He should offer worship to Varuna (Lord 
of waters ), to a bow of middling size and to three arrows ( the 
points of which are made not of iron but of bamboo ) with sandal 
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paste, incense, lamp, flowers. A. target is to be fixed at tbe 
distance of 150 hastas ( cubits ) from the torana. A post of some 
sacred tree is to be fixed in the water and a strong man of one 
of the three higher castes free from love or hatred for the iodhya 
is to stand in navel-deep water facing the east and holding the 
post. Then the judge is to make the sodhya stand in w'ater, 
invoke the deities from Dharma to Durga, perform all the rites 
up to the placing of the writing ( embodying the accusation ) on 
the head of the sodhya. A ksatriya or a brahmana following the 
profession of arms who is of a pure heart and has observed a fast 
should discharge, while standing near the root of the torana, three 
arrows at the target. The sodhya should invoke the water 
with the mantra, ‘ O Varuna ! save me by means of truth ’ ( Yaj. 
IL 108 Then a young but swift man should run to the spot 
where the second arrow struck the ground, and stand there 
holding that arrow in his hand. Another swift man stands at 
the root of the torana whence the arrows were discharged. Then 
the judge claps his hands thrice. At the third clap the sodhya 
dives into the water seizing the thighs of the man standing in 
water and at the same time the swift man near the arch runs at 
his best speed to the place where the second arrow fell. The other 
man who holds the arrow starts off the moment the first runner 
reaches him and comes running to the arch. If he does not see 
the sodhya or sees only his bead ( i. e. the back of the head ) 
when he reaches the arch the sodhya is to be declared innocent ; 
but if he sees other parts of the head ( such as the ear or nose 
&c. ) or if the iodhya floats to some part other than the one 
where he dived he is not innocent. 

Ordeal of poison. After worshipping Mahes vara with incense®* 
and the like { mentioned above ) poison placed before the image 
of Mahesvara is to be administered in the presence of (images of) 


589. Several smrtis give different mantras to be recited by the judge 

in invoking the waters (so that there is an option). Vide Visnu Dh. S. XII. 
7-8 (tvamambhah &c.), Pitimaha (toya tvam praninam pransh &c. ) quoted 
by the Mit. on Yaj. II. 108, Nar. IV. 316-317 (satysnrtavibhagasya &c. ), 
Kalikaputana q. by V, P. p. 206. The mantra in Saiikha-Likhita (q. by 
Madanaratna and V. P. p. 206) was 1 

WT I wVv cTfri%5I^ I. The Ms of 

reads i 

590. It is most appropriate that Siva is to be worshipped in the poison 
ordeal, since, according to the Pauranic mythology, he swallowed the Hala- 
bala poison produced at the churning of the sea. 960 yavas make oaepala. 
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gods and brahmanas. The poison to be selected is iar^ga 
( derived from the srhga plant ) or mtsanabha ( aconite ) or 
haitnauala (Visnn Dh. S. XHL 3, Nar. IV, 322 &c.). Pitamaha (q. by 
Apararka p. 712) treats the three as distinct, while Yaj. II. Ill 
appears to prescribe sarhga growing on the Himalaya as the 
poison to be selected. Visnu Dh. S. (XHL 2-3) also does the same. 
In the rains the quantity of poison is to be six yams in weight, 
in summer five, in hemanta (and sisira) seven or eight and in 
sarad { autumn ) less than the latter ( i. e. six yavas acc. to Mit. 
and three acc. to V. Mayukha). Poison is to be administered 
in the last watch of the night and never in the noon or after- 
noon or twilight ; it was to be mixed with ghee thirty times 
as much. It may be administered to any one except a brah- 
mana. Visnu Dh. S. XIIL 6-7 and Nar. IV, 325 are mantras 
with which the judge invokes poison and Yaj. II. 110 is the 
mantra which the sodhya repeats before taking poison viz, ‘ O 
poison I thou art the son of Brahma, thou art firm in the duty of 
( deciding ) the truth. Save me from this accusation and be 
like nectar to me by truth ( if I be innocent ) Nar. IV. 326 
states that then the sodhya should eat the poison, should be 
kept in shade without food and guarded the rest of the day and 
if he discloses no signs of the effect of poison should be declared 
innocent. If the dose of poison is large, the Mit. ( on Yaj. II. 
Ill) says that when the sodhya shows no change till five 
hundred clappings of hands then he should be declared to be 
innocent and medical treatment should be resorted to. Pita- 
maha says that, in order to prevent fraud, for three or five 
nights before the ordeal the intending sodhya should be kept 
under the supervision of the king’s servants and an examination 
should be made whether medicines, incantations or precious 
stones that are antidotes are secretly employed. 

The ordeal of koia. The sodhya is made to worship the 
stern deities ( such as Eudra, Durga, Aditya ) with sandal wood 
paste, flowers etc. and made to bathe the images with water. 
Then the judge asks the sodhya to invoke the consecrated water 
with the mantra ‘ salijena mabhiraksa ’ ( Yaj. IL 108 ) and makes 
him drink three handfuls {prasrti ) of that water. Pitamaha 
gives some special rules. The water may be that of the bath 
of the image of that god of which the sodhya is a devotee or if 
he holds all images in equal esteem, then of the Sun. In the 
case of Durga it is her spike (sula) that is to be bathed, the 
orb in the case of the San and the weapons in the case of other 
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gods. The water of the bath of Durga is to be offered as ordeal 
to thieves and those who live by the profession of arms and the 
water of the bath of the Sun is not to be given to brahmanas. 
In other divyas the result is declared immediately, but in the 
kosa ordeal there is a period of waiting which is more or less 
according to the value of the claim or the gravity of the offence. 
Acc. to Yaj. n. 113, Visnu Dh. S. 14. 4-5, Nar. IV. 330, if within 
fourteen days of taking the kosa ordeal the sodhya does not 
suffer any serious calamity due to the king's action or the act 
of God or does not fall seriously ill or does not lose by death 
his son or wife or other dear relative or his wealth, then he is to 
be declared innocent. Insignificant loss or illness did not 
matter as it is unavoidable in this world. Besides, the calamity 
or illness must not be one common to several people (such as 
an epidemic ). Drinking holy water ( koiapana ) was employed 
not only as an ordeal for proving innocence, but it was resorted 
to also for assuring another about one's good will and future 
honesty ( vide Rajat. V. 326 ). 

Ordeal of Tav^ula ( rice grains ). It is to be administered 
in charges of theft or disputes about debts or other monetary 
matters. On the preceding day grains of rice should be made 
white ( i. e. husked ). The judge should perform all the rites on 
the previous day. The rice grains should be placed in an 
earthen vessel, exposed to the sun, water of the bath of ( the 
image of ) the sun should be poured over them in the vessel 
and the vessel should be kept in that state the whole night. 
The next day in the morning the iodhya should swallow thrice 
the rice grains. He should be made to spit on a pippala or birch 
leaf. If blood is found mixed in his saliva he should be declared 
guilty. 

Ordeal of taptamasa { heated piece of gold ). In a vessel 
of copper, iron or clay sixteen ahgulas in diameter and four 
ahgulas deep, the judge should get twenty palas of ghee and oil 
poured and heat it to the boiling point. Then the judge should 
cast into it a golden piece weighing one masaka ( equal to five 
gufljas ). The sodhya should take out the heated golden piece with 
the thumb and the next two fingers. If he does not jerk his 
fingers or there is no scalded skin he should be declared to be 
innocent. There is another method. Cow’s ghee should be 
poured in a vessel of gold, silver, copper, iron or clay and 
it should be heated to the boiling point so that when a green 
leaf is cast into it the sound ‘ churu ’ is produced. Into the 
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boiling ghee he should cast a golden, silver, copper or iron seal 
ring once washed. Then he should invoke the ghee with this 
mantra ‘ O ghee ! thou art the holiest thing in sacrifices, thou 
art nectar ; burn him ( the sodhya ) if he is a sinner ; be cool as 
ice if he be innocent.’ Then the sodhya takes out the ring from 
the boiling ghee. If there are no marks of scalding on his 
forefinger he is innocent. 

Ordeal by phala (ploughshare). This is described by Brhaspati 
(S. B. E. vol. 33 p. 318 verse 28) quoted by the Sm. C. n. p. 1 19, V. P. 
p. 218 and others. A ploughshare of iron weighing twelve palas, 
eight ahgulas long and four broad should be made red-hot and 
the thief should be made to lick it once with his tongue. If he 
is not burnt he establishes his innocence ; if otherwise, he is 
guilty. The Vyavaharatattva ( p. 608 ) mentions that acc, to 
Maithila writers the thief meant is a cattle-lifter. The ordeal 
mentioned in the Chandogya XJpanisad is a phala divya. 

Ordeal of dharma (i. e. of the images or pictures of Dharma). 
Men guilty of causing bodily injuries or who have monetary 
disputes or who desire to undergo this ordeal as an expiation for 
sins should undergo this. A silver image of Dharma and a leaden 
or iron one of Adharma should be prepared or the judge should 
draw on a birch leaf or a piece of cloth figures or pictures of 
Dharma and Adharma respectively white and dark in colour. 
Having sprinkled pancagaoya over the two, he should worship 
them with white and dark flowers respectively. The images or 
figures should then be placed in two balls of clay or cowdung. 
The two balls should be then placed inside a new earthen vessel 
in a cowdunged spot in the presence of images of gods and 
in the presence of brahmanas. I'hen the judge should perform 
all the rites from the invocation of Dharma to the placing of 
the writing on the head. The sodhya should repeat the words 
‘ if 1 am free from guilt may ( the image or picture of ) Dharma 
come to my hands ’. Saying this he should take out one ball 
from the vessel. If he takes out Dharma he is innocent. This 
resembles the drawing of lots. 

Ordeals played their part in the judicial systems of most 
ancient countries. In early England handling of red-hot iron 
and plunging the hand in boiling water were the commonest 
ordeals. In the ordeal of water sinking was a sign of innocence 
and floating of guilt. Stephens ( History of Criminal Law of 
England, vol. 1 p. 73) suggests that the ordeal of water 
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was a form of honourable suicide. The Assize of Northampton 
( 1176 A. D. ) prescribed the ordeal of water for murder, robbery, 
theft, forgery and arson, but ordeals were abolished in England 
from 1215 A. D. ( ibid. vol. I p. 300). In India there is epigra- 
phic and other evidence to show that ordeals were resorted to 
till the end of the 18th century and rarely even later. In the 
Kittur Pillar Inscription { J. B, B. R. A. S. vol. IX. pp. 307-309 ) 
dated in Kaliyuga era 4289 in the reign of Kadamba king 
Jayakesideva there is a description of the phaladivya which was 
administered by mutual agreement on Sunday to an acarya 
Sivasakti who had a dispute about a plot of land with Kalyana- 
sakti the acarya of another shrine and whose hand was exami- 
ned the next day after he underwent the ordeal by all the 
bankers of the agrahara village Degave. In the Silimpur stone 
slab Inscription of the time of Jayapaladeva ( E. I. vol. XIII. 
p. 283 at p. 291-292 ) there is a reference to the ordeal of 


591. In Beal's ‘ Buddhist Records of the Western world, ’ vol. I. p. 84 
(also Watters on Yuan Chwang’s travels vol . I. p 172) four kinds of ordeals 
are mentioned as in vogue, viz. by water, fire, weight and poison. In the 
water ordeal the accused is placed in a sack connected with a stone vessel 
and thrown into deep water. If the man sinks and the stone floats he is 
guilty ; if the man floats and the stone sinks then he is pronounced innocent. 
The ordeal by fire is ; they heat a plate of iron and make the accused sit on 
it and again place his feet on it and apply it to the palms of bis bands ; 
moreover he is made to pass his tongue over it. If no scar results he is 
innocent; if there are scars his guilt is proved. In the ordeal by weight a 
man and a stone are placed evenly in a balance. If the accused is innocent 
the stone rises in the balance ; if he is guilty the man rises and the stone 
falls. In the ordeal of poison an incision is made in the right thigh of a ram, 
all sorts of poison with a portion of the food of the accused are placed in the 
incised wound. If the man is guilty poison takes effect and the animal dies ; 
if he is innocent the poison has no effect and the animal survives. It will 
be noticed that these descriptions of the four ordeals do not agree in several 
respects with the descriptions in the smrtis and digests, while the poison 
ordeal in Beal has nothing in common with the smrti poison ordeal. Albernni 
(tr. by Sacbau, vol. II. pp. 159-160) probably speaks of poison ordeal in the 
words ‘ the accused person is invited to drink bish called brahmana ' ( he is 
probably referring to poison being called the offspring of Brahma in 
Yaj., II. 110 and Nar. IV. 325). In the ordeal of water the accused is simply 
thrown into a deep and rapidly flowing river or a deep well and he was held 
innocent if be was not drowned. He describes the kosa ordeal and balance 
ordeal accurately, but states that if the man has spoken the truth he 
weighs more than before. He describes correctly taptamasa (gold piece 
taken from boiling clarified butter) and also the ordeal of the red-hot iron 
piece. 
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balance (about 1200 A. D. ). The Visnukucdin king Madhava- 
varman in the 7 th century A. D. (Journal of Andhra Historical 
Research Society, vol. VI pp. 17, 20, 24) is said to have carried 
out various ordeals ( avasita-^mridhu-dicijah ). The E. C. vol. Ill 
( Mandya Taluka Ins. No. 79 p,47 ) records that a dispute having 
arisen about the boundaries of land bestowed by means of a 
copperplate grant by the Hoysala king Vira-Narasiihhadeva, 
one Kannaya, a descendant of the original donee, performed art 
ordeal by holding consecrated food in the presence of the God 
Hoysalesvara in the capital Dorasamudra and came out suc- 
cessful. E. C. IV. p. 27(Yelandur Jagir Ins. No. 2 page 27, 
about 1580 A. D. ) is a charter to potters whose headmen under- 
went the ordeal of dipping tbeir hands in boiling ghee as 
against barbers and washermen who denied that potters could 
pare their toe nails and tie on upper cloth ( at the time of 
marriage). In the Indian Antiquary for 1931 ( vol. 60 p. 179 ) an 
extract is cited from the Archmological Report for Travancore 
1930 which describes the balance ordeal undergone by-a brahmana 
18 years before and seen by the writer himself in the temple of 
Siva at Calicut. For the ordeal of red-hot ploughshare in the 
case of thefts, vide Report of South Indian Epigraphy for 
1907, para. 27. 

In the times of the Maratha kings ordeals were resorted to. 
For example, in ‘ Peshwa’s Diaries’ vol. 2 p. 150 ( in 1764-65 
A. D. ) mention is made of taplakataha ordeal ( i. e. taking out 
a coin or ring or a piece of metal from a large vessel in w'hich 
either water or oil or ghee had been brought to the boiling 
point ) in which the person undergoing it had his right hand 
burnt up to the middle joints of the fingers and was declared 
to be false. In a Marathi publication called ' Vatanpatrerh, 
nivadapatrem &c. ’ pp. 46-56 edited by P. V. Mavjee and 
D. B. Parasnis (1909) there is a document which describes in 
great detail the ordeal of fire undergone in connection with a 
dispute about the office and emoluments of Deshpande in the 
district of Kalyan in sake 1666 Pausa bright 11th, Thursday 
( 1745 A. D. ). It is stated therein that the ordeal was performed 
on the tank of the sacred river Godavari at Kopargaon in 
accordance with Dharraasastra in the presence of the Peshw'a 
himself and learned brahraanas and pariditas near the temple 
of the god Sri Suklesvara, that, as the opponent was long in 

592. ' ’Ttv 

E- vol. XII, at pp. 291-292. ‘ . • , 

48 
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possession the ordeal had to be performed by the man claiming 
title, that an iron ball of 50 palas ( i. e. 166 tdas and two 
masas) was heated red-hot and the sodhya carried it across 
seven circles and threw it in the 8th circle on flour and bundles 
which began to burn, that his hands were examined in the 
presence of the opponent and the respectable people and were 
found unaffected and the opponent was made to pass a docu- 
ment of victory to the iodhya called ^ yejitapatra' . The des- 
cription agrees very closely with that given above. In the 
same work at pp. 36-41 there is a remarkable description about 
an ordeal undergone (in 1742 A. D. ) by Mahomedan litigants 
in their own mosque for 15 days by lighting lamps and sitting 
down in the shrine. There are several other vatanpatras in 
the same work which refer to ordeals. 

For an informing article on divyas reference may be made 
to Dr. Dines Chandra Sirkar’s ‘ The successors of the Sata- 
vahanas’ Appendix pp. 354-376 (Calcutta, 1939). He quotes 
therein a passage from the ‘Asiatic Kesearches’ vol. 1, from 
which it appears that a magistrate named Ali Ibrahim Khan at 
Benares tried by phala divya two cases in 1783 A. D. and reported 
them to the then Governor-General, Warren Hastings. In the 
‘ Trtiya-sammelana-vrtta ’ ( pp. 18-26 ) and in the Caturtha- 
sammelana-vrtta pp. 100-154 of the Bharata-itihasa-saihsodhaka- 
raandala at Poona (both in Marathi) Mr. Bhaskar Vaman Bhat 
contributes two thoughtful and scholary papers on the adminis- 
tration of Justice in the times of the Marathas in which the 
part played by ordeals is described at some length. 


593. It is somewhat strange that Dr. Sirkar refers to ' Divyatattva of 
Brhaspati' (in 'Successors of the Satavahanas’ Appendix p. 360). A Divya- 
tattva of Raghunandana is well-known. A Divyatattva of Brhaspati has so 
(ar been mentioned nowhere. 
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DECISION 

The last ( i e. 4th ) stage in a judicial proceeding is siddhi 
(Yaj. II. 8) or nirnaya (decision), if pratyakalita (as defined 
above on p. 298) is regarded as a pada of vyamhdra (and since all 
are agreed that there are only four padas) then the decision is not 
a puda of a lawsuit but is the fruit thereof ( V. P. p. 86 ). When 
the evidence has been led, the king ( or chief justice ) should 
with the help of the sabhyas decide upon the success or failure 
of the plaintiff^’*. Nar. II. 42 says that the sabhyas should ask 
the parties to leave the court when they are considering their 
verdict or what decision was to be pronounced**. It is stated 
by Vyasa and Sukra IV. 5. 271 that the decision of a case is 
based on eight sources*^* ( 6 acc, to Sukra ) viz. the three prarmvas 
( possession, documents and witnesses ), logical inference, the 
usages of the country, sapathas ( oaths and ordeals ), the king’s 
edict and the admission of the litigants. Pitamaha prescribes 
that, in disputes where there are no witnesses, no possession nor 
documents and no recourse can be had to divine proof, there the 
king is the final deciding factor as he is the lord of all 

It is stated by Narada II. 41 and 43 that, whether a party 
is defeated by his own admission or by his own conduct ( i. e. 
because he adduces false witnesses or forged documents) or 

594. < rrw <rfi5v tmcrrl 3nr- 

II q- by li. 120 , vtr. m- ni. p. 199. 

595 . Dr. Jolly (S. B. E. vol. 33 p. 35) is not right when he translates 

Nar. II. 42 as ‘ whenever the false assertions have been removed the judges 
shall pass a decree’. He has not also correctly rendered the com. of 
Asahaya. There is no word for 'assertions ’ in Nar. II. 42 g 

aprif tETgt ’ on which the comment of Asahaya is : vgl ihoSrraTEl 

I 

596. 5111551 gvigivt 1 » 

in ! 7 nt. {5r. p. 138, rq-. q, p. 86 , IV. 5. 271 (reads 17 ^ 9 ; 

apparently regards tUTfoIs as one. 

597. rra 51 5f ^ Wif^: ^ tmiw 

tnf«q: • ^ w 5j^i: tRn'>t turns' 

Jigvh; 11 q- by H. 26 , tTCT. «T- III. p- 93, (qHqKglt 

p. 43, 



380 


History of Bharimsustra 


[ Vol. 


^^’hether he is defeated after full trial and the adducing of proof, it 
is proper that the defeat should be declared by the sabhyas ( the 
judges) and that a Jaijapatra (a document of success i.e. a judgment) 
should be given to the successful party couched in fitting terms. 
Several venses of Narada ( quoted byApararka p. 684), Brhaspati 
( S. B. E. vol. 33 p. 307 verse 19), Kat. (359-265), Vrddha-Vasistha 
(q. by Mit, on Yaj. II. 91 and Apararka p. 684) and Vyasa 
(Sm. C. II. p. 57) lay down the contents of the judgment 
It was to contain a brief statement of the plaint, the reply, 
the evidence, the depositions of witnesses, discussion thereof, 
arguments, the smrti texts applicable, the opinion of the 
sabhyas, the decision and the relief granted, and should be 
signed by the chief justice and bear the royal seal. Vas. 19. 10 
refers to precedents also in the decision of cases and the award- 
ing of punishments ( agamad-drstuntac-ca ). The Mit. quotes a 
smrti text ( on Yaj. II. 91 ) that other members of the assembly 
( who are not judges ) proficient in smrti may also sign the 
judgment to show that the decision is acceptable to them also. 
But this was not absolutely necessary, as is made clear by the 
Vivadacandra p. 146. Kat. ( 256 ) applies the word paicdtkara 
( refutation ) to a judgment containing the above particulars 
given after a complete contest, while he restricts the word 
jaijapatra to a document ( given by the judge ) when a plaintiff 
becomes what is called himvadi ( because he makes a change 
in his pleading or for similar cause ) and when there has been no 
complete trial of an action ; and such a document embodies only 
what happened. Kaut. (111.19) appears to employ the word 
‘ pascatkara ’ in a somewhat different sense when he says ‘ the 

598. ^ mwr a*iT i n 

fiT? ( q- by p. 684 ) ; 

^ orqiraqTmsqa u sfgw 

ftjr ii q- by on in- H. 9l and wcrrr^ p. 684 ; 

q- by H. 57; g;qrT!u'3nn3% moiqna 

^ I siqqw » f?. q. by s-q. UT. p. 309 ; 

aq usiai; • q»n g^faur aw ii sBirwr- ( 263) 

q- by II. p. 57, ftai. on qi. 11.91 (without name), 

qT^f^qs^qi^Jiia^ q q ' ii ^a rr w s qractnoga^vfwnq ’ p.i46. 

Compare Order 20 r. 4 of the Indian Civil Procedure code for the contents 
of Ihe judgment, 

599. i%qi, aw ifawg a Kara iaur- 

n 3i5qaitrri^#m*q aw n 

anm. q. by II. 57-58. qfT UI. 111.124-123, Eq. q. p. 146. For 

vide above p. 303. 
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person, who, when charged with murder, does not reply to the 
charge that very day, stands refuted ’ ( i. e. is found guilty ) 
The Mit. ( on Yaj. IL 91 ) differing from Kat. holds a jayapatra 
to be a judgment giving a summary of the plaint, the reply, 
the evidence and the decision, while when a plaintiff is defea- 
ted for change of pleading or for default of appearance or for 
non-prosecution the document stating this is called ‘hlnapatraku . 
It is to be regretted that ancient jayapatras in Sanskrit have 
not yet been discovered. In 25 Calcutta Weekly Notes 
pp. CXLII — III Dr, Jolly communicated the substance of a 
jayapatra, couched in ancient Javanese, engraved on a copper- 
plate found in the island of Java and described by Dr. Brandes 
in a Dutch paper. That judgment is dated sake 849 ( 928 A. D.), 
relates to a dispute about a debt of one sucarna in which the 
plaintiff failed because he did not appear at the trial. At the 
end there are the signatures of four witnesses and the document 
is styled jayapatra at the end. Vide for the same jayapatra 
J. B. O. R. S. vol. VII pp. 117 ff. The late Mr, K. P. Jayaswal 
published in 24 Calcutta W^eekly Notes (pp. CXLIX-CLVI) a 
jayapatra ( text, translation and remarks ) granted by the Hindu 
court of Mithila in iake 1716 (1794 A. D. ) and in J. B. 0, R. S. 
vol. VI pp. 246-258, which strictly conforms to the rules of 
procedure laid down in the smrtis and nibandhas and is couched 
in dignified, technical and scrupulously formal language. It 
related to the ownership of a slave girl. Plaintiff at first made 
default in appearance ; the judgment notes this and also refers 
to the restoration of the suit. The defendant raised an objection 
that a single witness to prove a matter was inadmissible. This 
objection was upheld. Then plaintiff prayed that he might be 
allowed to undergo an ordeal, but this request was disallowed 
as human proof was possible and plaintiff ultimately lost his 
suit. ITie judgment is written and signed by one Sacala- 
misra. Who was the chief justice, and is addressed to other 
members of the sabha, called dharmadhyaksas and panditas, 
seven of w'hom express their concurrence ( sammati ) at the top 
of the document. Vide Journal of the Bihar and Orissa 
Research Society vol. XXVDI for 1942 for nine Sanskrit 
jayapatras from the courts of Mithila in the 18th and 19th 
centuries. 

The Mit. (on Yaj U. 91 ), and V. Matrka p. 309 note that a 
jayapatra is given specially to prevent the same matter being 
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agitated again, while a document given where a party is hlnavadi 
(i. e. a hinapcUraka) segrves the purpose of making that party 
liable later on to pay a fine. When a dispute was decided by 
a domestic tribunal (kula &c. ) there was no jayapatra but 
only a nirnaya-patm ( kuladibhir nirriaye jaijaputrahhavan-nirmya- 
jjtrain tatru kaiTjam paraltapatramiti ijamt, as the Vy. Nirnaya 
p. 85 says ). It would be better to adopt the reading ‘ urttapalram’ 
as given by one Ms. 

The defeated party has to pay a fine to the king and the 
successful party was complimented { or honoured ) by the king 
( or chief justice ) and was to be put in possession of the matter 
that he succeeded in proving®*. Manu VIII. 51 prescribes 
that in monetary matters ( i. e. in civil disputes ) the defeated 
party should be made by the king to pay the judgment debt to 
the successful party and also some fine to the king according 
to his ability, while Manu VIII. 139 lays down that when the 
defendant admits in the court his liability he has to pay to the 
king five per cent as fine and if the defendant denied his liabi- 
lity altogether and was proved to be false be had to pay as 
fine double of that ( i. e. ten per cent ). This is analogous to 
court fee, for which see above pp. 294-295. If one or both parties 
had laid down a stake or wager ( viz. ‘ if I be defeated in this 
suit I shall pay a hundred papas ’ ) then he had to pay that 
stake to the king and a fine as above and the subject of 
dispute to the successful party (Yaj. II. 18 and Nar. II. 5)®^; 
compare Visnu Dh. S. V. 153-159 for similar rules. The 
punishments awarded in criminal matters will be discussed 
immediately below. 

It would be necessary to see in what cases review of judg- 
ment was allowed. The general rule is stated by Manu IX. 
233, ‘ whenever any legal proceeding has been completed ( thita ) 
or has been carried out so far as to recover a fine from the 
defeated party, a wise king shall not annul it ’ (at his mere 
will or pleasure or through greed). The words ‘tirita’ and 


H ^TRVI. q- by H. p. 57, amtRf p. 684, p. 220. The 
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‘ anusista ’ have been variously explained The word ‘ tirita * 
is very ancient and occurs in the Delhi Pillar Edict IV of 
Asbka ( E. I. Vol. 11. p. 253 ) as ‘ tilita-dandanam ’ qualifying men 
imprisoned in jails. Medhatithi and Kulluka explain them as 
‘ decided according to the rules of the sastra ’ and ‘ taken so far 
as to recover fine from the unsuccessful party’ respectively. 
Kat. ( 495 ) defines them differently : “ When a certain side is 
decided by the sabhyas themselves ( without the examination 
of witnesses ) to be either true or false, it is said to be tirita and 
that matter or side is called ‘ anusista ’ which is declared ( to be 
true or false ) on the testimony of witnesses.” The lexcion called 
VaijayantI seems to have Kat. in mind and defines ‘tirita’ as a 
perverse decision given by the sabhyas themselves and 
‘ anusista ’ occurs where the evidence of witnesses makes what is 
true appear as false ( Bhumikanda, vaisyadhyaya, verses 11-12). 
Nar. II. 65 ( S. B. E. vot 33 p. 22 ) employs the two words, which 
the Mit. on Yaj. II. 306 respectively explains as (tirita) ‘decided 
by reliance on documents and witnesses but not carried so far 
as to recover a fine and ( ‘ anusista ’ ) as ‘ decided so far as to 
recover a fine from the defeated party ’. Vide Apararka p. 866 
and V. P. p. 90 for explanations. 

According to Kat. quoted in the VyavaharasSra (p. 101 )^* 
the decree should provide for the successful party receiving the 
interest on or accretions to the movable or immovable pro- 
perty placed ( during the pendency of the suit ) in the hands of 
a third party ( as a sort of Receiver ). Kat, ( 477-480 ) points 
out the various ways in which a decree may be executed. The 
king should make a brahmana debtor return the decretal debt 
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to the judgment creditor by conciliatory words, should make 
other debtors return it according to the usage of the country 
and compel bad people to satisfy the decree by means of phy- 
sical pain ( i. e. imprisonment ). The king should make a co- 
sharer or friend ( of the successful party ) pay the decretal debt 
by means of a ruse ( i. e. by borrowing an ornament or the like 
from him on a festive occasion and handing it over to the 
creditor) and also make traders, husbandmen and artisans 
( to pay ) in a similar way. On finding that the debtor is un- 
able to return the debt in cash, the king should make the debtor, 
whether a ksatriya, vaisya, sudra or husbandman, work ( for 
the creditor ). If he be unable to work the debtor should be 
sent to jail except when he is a brahmana. Manu also (IX. 229 ) 
says that if the members of the three varnas other than brah- 
mana are unable to pay the fine imposed by the king they 
should be made to work for the king, but a brahmana may be 
allowed to pay in easy and small instalments. If a brahmana 
debtor was unable to pay, nothing could be done for recovery 
of the decretal debt except taking a .surety from him if any one 
cared to be one. In modern times also judgment debtors are 
liable to be arrested and detained in civil jail in execution of 
decrees under rules 55-58 of the Indian Civil Procedure code 
( except women in execution of a decree for the payment of 
money ). If in ancient times state policy exempted brahmanas 
from arrest and detention in a civil jail for monetary debts on 
spiritual grounds and on the ground of caste, in modern times the 
State in Indra exempts agriculturists from arrest or imprisonment 
in execution of a decree for money on economic grounds under 
certain legislative enactments like sec. 21 of the Deccan Agri- 
culturists ’ Relief Act ( Bombay Act XVII of 1879 ). As regards 
women also Kat. (488-489) laid down certain prudent rules; 
“ Women who are not** independent should not be arrested (for 
offences like adultery); it is the male who should be regarded as 
the offender ; women should be punished by their lord ( i. e. the 
person on whom they depend ) but the king should take away 
for punishment the male offender. Even if a woman whose 
husband has gone abroad be consigned to jail she should be kept 
imprisoned only till he returns.” The Sm. C. II. p. 323 explains 
that the first verse applies to a woman who can perform the 
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expiation for adultery and who is dependent and the adultery is 
not with a male of a lower caste. 

Nar. ( n. 40 ) lays down a qualification that when a party 
has been defeated by his own conduct ( i e. by his demeanour 
or by his having adduced manifestly false witnesses or forged 
documents ) there is to be no retrial or review of judgment, but 
where a man has lost his cause through ( the dishonesty of ) 
witnesses or the sabhyas, the cause may be tried anew. There 
are four exceptions to the finality of the judgments of the king’s 
court. Where a litigant either through folly or insolence*** 
thinks a decision to be wrong, he may be allowed a retrial, 
provided he agrees to pay double the fine inflicted on the losing 
party ( Yaj. II. 306, Nar. I. 65, Zat. 496). Secondly, where the 
former judgment is obtained by fraud or force, it may be set 
aside (Yaj. 11. 31) Thirdly, where the litigant was incompetent, 
i.e. was a woman or a minor or a lunatic or intoxicated, seriously 
ill or distressed by a calamity or where the proceeding was 
carried on by another on behalf of a litigant who did not appoint 
him or with whom he was not connected in any way or was held 
inside a house or outside a town or village ( i, e. in a forest ) or 
by an enemy, the decision may be set aside and a retrial ordered 
( Nar. I. 43 in S. B. E. vol. 33 p. 16, Yaj. II. 31-32 ), Fourthly, a 
king could set right a former decision of his predecessor 
which was unjust and arrived at through ignorance ( Mit. on 
Yai.IL 306)*i'>. 

Yaj. ( n. 4 and 305 ) prescribes that legal proceedings that 
are suspected to have been wrongly decided by the sabhyas 
through partiality or greed or intimidation should again be tried 
by the king and if the suspicion turns out to be true he should 
levy from the sabhyas and the party who at first succeeded double 
the fine that is imposed on a defeated party. Nar. 1. 66 ( in S. B. E. 
vol. 33 p. 22 ) is similar. Manu IX. 231 ( = Matsya 227. 158 ) 
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and 334 prescriba that when officers appointed to administer 
justice cause loss to litigants by taking bribes, tbe king should 
deprive them of all their wealth and when tbe amatyas 
( ministers ) or chief justice disposes of a matter wrongly 
(but without being bribed), the king should himself decide 
the matter correctly and should impose on the amatyas or chief 
justice a fine of 1000 partas. 

Though there is hardly any express smrti text for the 
transfer of cases from one court or judge to another court or 
judge, in practice this must have been done, though rarely. In 
“ Selections from Peshwa’s Daftar ” vol. 43 p. 108 there is a letter 
( of 12-8-1764 A. D. ) written by the renowned minister Nana 
Phadnis to the Peshwa Madhavrao in which the former 
endeavours to persuade the latter to cancel his order for transfer 
of a case from the court of Ramsastri, famed for his impartiali- 
ty and strict life, to another judge on the ground that one of the 
litigants was afraid that Ramsastri showed some partiality to 
the other litigant. Manu ( VlII. 174-175 ) states that the king 
who decides the causes of people unjustly through greed is soon 
subjugated by his enemies, while the king who curbing his own 
temper and desires impartially decides causes according to the 
dictates of sastra becomes of one mind with his subjects as 
rivers merge in the ocean. Br. and Nar. I. 74 ( S.B.E. vol. 33 
p. 24 ) lay emphasis on both the secular and spiritual effects of 
doing even justice, saying that when the king gives decisions 
according to sastra he spreads his fame in this world and 
secures Heaven*”. 

A crime may be defined as an act or omission that breaks 
the law and is subject to public punishment. But all kinds of 
breaches of the law do not result in punishment; only some do. 
Those breaches are crimes which are deemed to be menaces to the 
conditions of existence of society, which society, the ruler or 
legislation recognises as preventible only through punishment. 
The menace is not that of the specific action, but the abstract 
menace inherent in that type of action. A breach that is held 
to be a crime at one time may even be held not to be a crime 
at another time or in another country. For example, adultery 
is a crime under the Indian Penal Code ( sec. 497 ), while it is 
not a crime but a civil wrong in English Law. 

1 f q- by n p. 133 . <rn. m. m. p. 219. 
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Many crimes and wrongs were sins and entailed secular 
punishments and also religious sanctions ( viz. expiations, 
prayascitlas ). Vide Manu IX. 236, 240, Br, ( S. B. E. vol. 33, 
p. 362, verse 22 ) and Paithlnasi quoted below Maine in his 
‘ Ancient Law ’ chap. X ( 3rd ed. of 1866 ) examines ancient 
western systems like those of Greece and Rome and makes 
the generalisation (p. 370) that the ‘penal law of ancient 
communities is not the law of crimes ; it is the law of wrongs 
or, to use the English technical word, of Torts. The person 
injured proceeds against the wrong-doer by an ordinary civil 
action and recovers compensation in the shape of money damages 
if he succeeds’. Dr. Priya Nath Sen in his Tagore Law Lectures 
on ‘ Hindu Jurisprudence ’ (1918, Lecture XII) rightly points out 
that this generalisation is not applicable to Ancient Hindu Law. 
It has already been shown ( on pp. 264-266 ) that the king 
could of his own motion take cognisance of many wrongs called 
chalas, padas and aparadhas and it is clear that in such crimes as 
theft, assault, adultery, rape, and manslaughter the smrti texts do 
not prescribe only a money compensation to the person wronged, 
but corporal punishment in the first instance and monetary 
compensation in addition. Vide for example, Manu VTTT. 287, 
Yaj, IL 222, Br. (SBE vol. 33 p. 358 verses 9-10), Eat. (787) which 
prescribe a punishment for causing pain to the body or the loss 
of a limb and also the expenses of curing the person injured 
and some solatium to him. Ap. Dh. S. ( I, 9. 24. 1 and 4 ) lays 
down that the slayer of a ksatriya should give a thousand cows 
in order to remove the enmity ( i. e. as compensation to rela- 
tives ) and one bull in addition for expiation.®^* The Chandogya 
Upanisad quoted above ( p. 362 ) shows that a thief was punished 
with death in those early days. There is a passage in the Tai. S. II. 
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6. 10. 1 ( quoted in H. of Dh. vol. IL p. 151 n. 346 ) which states, 

‘ He who threatens a brahmana should be made to pay a hundr- 
ed, he who strikes a brahmana should be made to pay a 
thousand It is rather doubtful whether the figures stated are 
fines or are meant as solatium to the wronged. In Hg- H. 32, 4 
( which also occurs in Tai. S. HI. 3. 11. 5 ) the poet prays to 
Raka ( the Full Moon personified ) that she may be pleased to 
grant the boon of a valiant son, who would be ‘satadaya’. Sayana’s 
rendering of this word as ‘ possessed of plentiful heritage or 
wealth ’ appears to be the right one. The words ‘ satadayam 
viram ’ in the Tai. S. ID, 3. 11. 5 are translated by Prof. Keith as 
‘ a hero whose wsrgild is a hundred This is incorrect, confound- 
ing as it does the ideas of western Germanic tribes with the 
Rgveda composed several millenniums earlier. It would be a 
strange thing to pray to a goddess for a son and at the same 
time to have in mind or refer to the price set upon him if he 
happened to be killed. 

The ancient smrti writers were quite aware of the several 
purposes served by punishments for crimes,*’® though they 
do not develop a regular science of penology. The person 
wronged feels a great urge for revenge or retaliation and other 
men sympathise with that emotion. The individual, however, 
could not, in civilized societies, take the law into his own 
hands and therefore the State saw to it that the emotion for 
retaliation or revenge was to some degree satisfied by the 
adequate punishment of the wrongdoer. Yaj. II. 16 and Nar. 1. 46 
(SBE vol. 33 p. 17) state that when a person without complaining 
to the king sets about to secure what is denied by the opposite 
side or is doubtful he becomes liable to punishment and he also 
cannot secure the object he wants. *’*“ In all ancient societies 
the lex talionis ( the law of retaliation, viz. an eye for an eye^ 


615. ira pT g giTirt gaffr g? — n. 32 . 4. 

616. The work of Harry Elmer Barnes on ‘ The Study of punishment 
(1930, New York) may be read with great interest and profit. It will set 
off to great advantage the comparatively humane treatment of criminals in 
Ancient India as compared with the horrible and revolting methods for 
punishing criminals employed in the West. 

616 a. sTHittir 3 • swir W 

ST fflWia II I. 46. 



m ] Purposes served by punishment 389 

a tooth for a tooth) prevailed. Manu VUI. 280 (which is 
almost the same as Nar., parusya, verse 25 ), Yaj. II. 215, 
Visnu Dh. S, V. 19 and Sahkha-Likhita prescribe that with 
whatever limb®*® a man of low caste offends against a 
brahmana, that very limb of his shall be cut off. Another and 
the most important purpose of punishment is deterrent. 
Punishment of the evil-doer serves as an example and a warning 
to all others that might be tempted to tread the paths of 
violence and crime. This aspect of punishment ( danda ) has 
already been dwelt upon in the section on rajadharma ( p. 21 ). 
The end sought to be served by punishment was the protection of 
society and the securing of its happiness. The Santiparva (15.5-6) 
remarks that people do not commit sins through fear of punish- 
ment at the hands of the king, through fear of Yama and of the 
next world and through fear of others ( i. e. public opinion ). ®*’ 
Gaut. XI. 28 derives the word darida from the root dam to restrain 
or to deter. This purpose of punishment is well brought out in 
the Mrcchakatika ( X ) when the sentence passed on Carudatta 
for the alleged murder of Vasantasena is proclaimed to the 
citizens by the executioners. Another purpose of punishment 
is preventive i. e. if a culprit is imprisoned for an offence he 
is prevented or disabled from repeating the same offence or 

617. Vide Deut. XIX. 21, Lev, XXIV. 20 for the ancient Hebrew 
Code (eye for eye &c. ), the code of Hammurabi ( about 2200 B. c. ) in 
Babylon and the law of the Twelve Tables in Rome. In the 8th Table in 
Ortolan’s ' History of Roman Law ’ ( tr. by Pritchard and Nasmyth, 1871 ) 
p. 114 the 2nd provision is: ‘ retaliation against him who breaks the limb 
of another and does not offer compensation ’. In Hammurabi’s Code 
( text tr. by C. H. W. Johns, 1903 ) sections 196 and 200 are: ’ If a man has 
caused the loss of a gentleman’s eye, his eye one shall cause to be lost. 
If a man has made the tooth of a man that is his equal to fall, one shal j 
make his tooth to fall out 
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committing further offences for some time at least and if he 
be sentenced to death or transported for life or banished, the 
commission of offences by him is prevented for his life-time. 
Another purpose was that of reform or redemption of the evil- 
doer. The punishment was deemed to be a sort of expiation, 
which purged the man of sinful promptings and reformed his 
character. Manu VUI. 318 ( =Vas. 19. 45 ) states that men who 
are guilty of crimes and have been punished by the king go to 
heaven, becoming pure like those w'ho perform meritorious deeds. 
Medhatithi remarks on this verse that this applies only where 
the punishment is corporal and not merely monetary. It will 
be seen from the early sutras like that of Gautama and from 
the Manusmrti that the more ancient criminal law in India was 
very severe and drastic, but that from the times of Yajnavalkya, 
Nar. and Br. the rigour of punishments was lessened and 
softened and fines came to be the ordinary punishments for 
many crimes, as is noted by Fa Hien ( 399-400 A. D. ) in relation 
to middle India {Madhyadesa) under the Guptas apparently : ‘ The 
king governs without decapitation or other corporal punishments. 
Criminals are simply fined, lightly or heavily according to the 
circumstances. Even in circumstances of repeated attempts at 
wicked rebellion they only have their right hands cut off’ 
( Legge, 1886 p, 43 ). This may be contrasted with the state 
of things depicted by Megasthenes 700 years earlier than Fa 
Hien : { Fragment XXVII p. 71 ) ‘ a person bearing false witness 
suffers mutilation of his extremities. He who maims anyone not 
only suffers loss of the same limb but his hand also is cut off. 
If he causes an artisan to lose his hand and eye he is put to 
death’. The Dasakumaracarita (H. p. 56) states that the Mauryas 
conferred a boon on traders that for certain offences they were 
not to be sentenced to death, but were to be deprived of all 
their wealth and banished. The first separate Rock Edict of 
Asoka at Dhauli ( Corpus L L pp. 93, 97 ) shows that great 
Emperor’s anxiety that his judicial officers should strive to see 
that there is no undeserved fettering or no undeserved harsh 
treatment. In India the list of capital offences at any time was 
much shorter than in the West. Stephens is constrained to 
admit that in England ‘ there can be no doubt that the legis- 
lation of the 18th century in criminal matters was severe to 
the highest degree and destitute of any sort of principle- or 
system’ (His. of Cr. Law, vol. I. p. 471). As stated by 
Dr. Hart ( in ‘ Way to justice ’ p. 94 ), at the beginning of the 
19th century in England more than a hundred offences were 
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punishable by death. In 1832 a child was convicted at Lud- 
gate Hill for stealing a box of paints worth two pence, was 
tried at the Old Bailey and hanged { vide ‘ In the service of 
youth’, by Dr. J. M. Brew, 1943 chap. XV. p. 208). 

Manu Vm. 129, Yaj. I. 367 and Br. ( S. B. E. 33 p. 387 
verse 5 ), Vrddha-Harita ( 7.195 ) speak of four methods of 
punishment ( danda ) viz. by gentle admonition, by severe 
reproof, by fine and by corporal punishment and declare that 
these punishments may be inflicted separately or together 
according to the nature of the offence, first takes 

the form of saying ‘ you have not done a proper thing the 
2nd ‘ fie upon you who are a wrongdoer and guilty of adharma ’. 
Br. lays down that preceptors, purohitas and sons should be 
sentenced to the punishment of wordy admonition, other persons 
who engage in disputes should be punished with reproof or 
fines and those guilty of mahapatakas should be punished 
with corporal punishment. That admonition and reproof 
were two modes of punishment shows that ancient 
writers were alive to the notion that among very sensitive 
persons or in a very sensitive society verbal condemnation 
would be enough to achieve the main purposes of punishment. 
Br, ( SBE vol. 33. p, 388 verse 8 ) states that the first two are 
within the privilege of the hrahmana (appointed as chief justice) 
but fines and corporal punishment are to be inflicted by the king 
( on the recommendation of the chief justice, prddiivakatnate 
sthitah ). The Mrcchakatika ( IX ) bears this out when the judge 
says ‘ We have authority only to pronounce the judgment ; as to 
the rest the king is the final authority’ {^nirvaye vaijam pramanam 
iese tu raja ). Gaut. XH- 51, Vas. 19. 9, Manu VH. 16, VIH 126 
and Yaj. I. 368 ( = Vrddha-Harita VII. 195-196 ), Brhat Para- 
sara p. 284, Kaut. IV. 10 lay down that the award of punishment 
must be regulated by a consideration of the motive and nature 
of the offence, the time and place, the strength, age, conduct ( or 
duties), learning and monetary position of the offender and by the 
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fact whether the offence is repeated. This provision means that 
the dharmasastras did not hold that the same punishment must 
be meted out for the same offence irrespective of the antecedents, 
characteristics or physical and mental condition of the offender. 
They always took extenuating circumstances into account. Kaut. 
{ I. 4 ), differing from the view of the acaryas that there is no- 
thing like danda for bringing under one’s complete control all 
beings, gives his own opinion that, as a king whose control and 
punishments are most severe makes the subjects disgusted with 
him and as the king who deals mild punishments is disregarded 
by the people, the king should distribute punishments according 
to the deserts of the offenders and would then command respect.®^ 
One reason why some of the works on dharmasastra prescribe 
mild punishments is the doctrine of karmavipaka (a man 
committing certain sins is born in the next life afflicted with 
certain diseases or bodily deficiencies or is born as a low or 
filthy beast or bird ). Vide Manu XL 49-52, Yaj. HI 207-216, 
Visnu Dh. S. 44-45. This doctrine will be dealt with later on 
under pdtafez and prayascUta. Gaut. XII. 48 first provides that the 
king must take into account, when awarding punishment to the 
criminal, his physical or monetary circumstances, the nature of 
the crime, the fact of repetition of the crime and then adds that 
the king should award punishment after consulting an assembly 
of learned brahraanas. The Dandaviveka ( p. 36 ) quotes a 
verse in which the considerations that should weigh in award- 
ing punishment are brought together viz. the offender’s caste 
(as in Manu VIIL 337-338 for theft ), the value of the thing, the 
extent or measure (as in Manu VIIL 320), use or usefulness of the 
thing with regard to which an offence is committed ( as in Manu 
Vin.285), the person against whom an offence is committed (such 
as an idol or temple or king or brahmana), age, ability ( to pay ), 
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qualities, time, place, the nature of the offence { whether it is 
repeated or is a first offence ). The Rajatarangini ( VUI. 158 ) 
provides that in disputes where parties are in doubt as to their 
rights it is proper to award punishment with forbearance but 
where a man starts on an evil path of set purpose ( the king and 
oflScers) must award severe punishment. In modern times there 
are controversies among several schools of criminology. Some 
hold that every man has freedom to act criminally or not or to 
act in the way he does and that each man has complete moral 
responsibility for his own acts. On the other hand there are 
some who go to the other extreme and propound that a so-called 
criminal act is mostly due to biological, physiological, patho- 
logical or sociological conditions, to the upbringing and 
environment of the person charged with crime. -They favour 
determinism. The ancient Indian writers do not enter into 
these speculations. But when they said that regard must be 
paid to time and place and other considerations they were faintly 
conscious of or were groping towards the ideas of the 3nd school. 

Fines are either fixed or not fixed ( i. e. variable ). They 
range from a kakivi to the confiscation of all wealth ; fixed 
fines were of three kinds ca,llei pratfiama sahasa, madhyama saJma 
(middling amercement) and uttama sahasa (highest). These are 
variously defined. According to Sankha-Likhita the first®* 
amercement is fine from 24 panas to 91, the middling one is 
from 200 to 500 panas and the highest is from six hundred to 1000 


=^1X04; I VUrwttN'fnrH ' q. by fv. T. p. 664, p. 23. 

There was great divergence of views about the metal in which the 
fines were to be paid. According to VijnSnesvara the figures of fines in such 
verses as Manu VIII. 378 ( where no metal is specified ) the panas are those 
of copper, while according to Bharuchi ( quoted in S. V. p. 150 ) they are of 
gold. The S. V. remarks that local usage is to be followed. The V. 
Mayukha ( p. 255 ) states that in all texts ( about fines ) the mention of a 
number without specifying the object to which it refers is to be deemed to 
refer to panas. that pana is a copper piece one karsa in weight and that 
karsa is one fourth of a pala. Br. { q. by Sm. C. II. p. 99) states that the 
tables in Manu (VIII. 132-136) beginning with the dust particle in a beam 
and ending with karsapana is to be followed in ordeals and fines. An 
interesting sidelight is shed on crimes and their punishments in the In- 
scription of Calukya Vikramaditya V (dated sake 934) from Gadag which 
provides that the fines for abuse, assault, for drawing out a dagger, for 
stabbing and for adultery by a bachelor were respectively 2 panas, 12 panas, 
3 gadyanas, 12 gadyauas and 3 gadyanas (vide E. I. vol. 20 p. 64.) 
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in proportion to the value of the matter in dispute or the injury 
caused. Mann VUL 138 ( = Visnu Dh. S. IV. 10 ) states that the 
first, middling and highest fines are respectively 250, 500 and 
1000 papas, while Ya,]. 1 366 puts these respectively at 270, 540 
and 1080. The Mit. explains that the lesser figures of Manu re- 
present the fines to be awarded for offences committed without 
set purpose. Nar. ( sahasa, verses 7-8 ) prescribes that 100 papas 
is the lowest limit of fines for the lowest kind of sahasa, 500 is 
the lowest for middling sahasa, 1000 is the lowest fine in what 
is called the highest amercement ( and might include death 
penalty, forfeiture of ail property, banishment, branding and 
cutting off of a limb ). Fines were supposed to be lesser than 
corporal punishment. Kat. ( 490-493 ) lays down the follow- 
ing rules : Whatever figure of fine is prescribed in the smrti 
texts for a wrong it is to, be paid to the king in papas of copper or 
their equivalent. Where the fine is said to be one-fourth or one 
half of a masa, there it is a golden masa that is meant ; when 
the fine is declared in masas, they are to be understood as those 
of silver and where the fine is declared in krspalas the same is 
to be understood ; a masa is -/o'th of a karsapapa. ’ The 
general rule that lesser punishment is to be inflicted on women 
is stated by Kat. ( 487 ) ‘ In the case of all offences, women are to 
suffer half of the fine in money which is prescribed for a male 
offender ( of the same kind ) and when the punishment is death 
for a male, the punishment for a woman would be the excision 
of a limb.’ Kaut. ( HL 3) provides: ‘ a woman attains ability to 
enter into transactions on completion of 12 years and men when 
they are 16; if they disobey after that ( i. e. after attaining 
majority ) the woman shall be fined twelve papas and a man 
twice that amount.’*^ Angiras quoted by the Mit. (on Yaj, 


625. VT • q’niWT JrfW g 

Rsneunneg g 11 490-493 q. by ii. p- 127, 

p. 29-30 ( there ate various readings in all these). The Rsr- 
p. 202 says: RTgt 'T'inm 
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ni. 243 ) states that®^ an old man over eighty, a boy below 
sixteen, women and persons suffering from diseases are to be given 
half prayascitta and Sankha quoted by the Mit. ( on the same 
verse) that a child less than five commits no crime nor sin by 
any act and is not to suffer any punishment nor to undergo a 
prayascitta*^. Under the Indian Penal Code, sec. 82, nothing 
is an offence which is done by a child under seven years of age. 
The severity of punishment depended on caste also. In the case of 
theft, Gaut. XII. 15-16, Manu VIII. 338-39 prescribe that a vaisya, 
a ksatriya and a brahmana should respectively be fined twice, 
four times and eight times of the fine to be imposed upon a sudra 
for a theft, since each of these is deemed more and more aware 
of the heinousness of the crime. Kat. ( 485 ) and Vyasa state 
this as a general rule for all offences In the case of abuse 
and defamation the scales are turned in favour of the higher 
castes as regards fines. Gaut, XII. 1, 8-12, Manu VIH. 267-268 
(=Nar. parusya 15-16), Yaj. IL 206-207 prescribe that a ksatriya 
or a vaisya or a sudra abusing or defaming a brahmana was 
to be respectively punished with the fine of 100 panes, 150 panas 
and with corporal punishment ( cutting off the tongue ), while 
a brahmana defaming a ksatriya, vaisya or sudra was to be 
fined 50, 25 or 12 panas respectively ( nothing in the last case 
acc. to Gaut. XII. 13 ). In the case of adultery and rape the 
caste of the offender and of the woman concerned made great 
difference in the punishment awarded. For adultery with a 
woman of the same caste Yaj. IL 286 prescribed the highest 
amercement, the middling one when the paramour was of a 
higher caste, but if the male be of a lower caste than the 
woman, the male offender was sentenced to death and the 
woman had her ears cut off. Corporal punishment assumes 
( as pointed out by the Dandaviveka p. 20 ) various forms accor- 
ding as it is meant to cause only harassment (pain) or is 


628. Wfaf t mvi nnnitr 

irv ^ II vrvww ii sim 

srnmJt i ^ vnrf^Tf sr ii q. by 

on i^. II. 6 (without name). The fuep o" VT. HI. 243 ascribes the 
first to aifiir'e^and the last two to 

629. Nar. IV. 85 holds that a boy is called si'su and is like an embryo 
till eight and bala of poganda thereafter till 16. 
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carried out by cutting off ( or destroying ) a limb or to cause 
death. Harassment or pain may be inflicted by imprisonment, 
beating, putting fetters, by making ridiculous ( by the complete 
shaving of the head, declaring the offence by beat of drum in 
the presence of the convict, parading him through the streets on 
an ass ) and marking him with signs indicative of offences like 
theft. Manu (VIH. 125) provides that punishment may fall 
upon any one (or more) of ten places in the case of the 
three higher castes, viz. the private parts, the belly, the tongue 
( either whole or half ), the hands, the feet, the eyes, the nose, 
the ears, wealth and the whole body; but a brahmana shall 
depart unhurt from the country ( i. e. he is to be only banished ). 
Br. (SBE. 33p. 388 verses 9-10) speaks of fourteen places of 
punishment adding the neck, the thumb and index, the fore- 
head, the lips, the hind part, hips, one half of the feet ( to 
Manu’s ten ) and omitting wealth and the whole body there- 
from. Gaut. Xn. 43, Kant. IV. 8, Manu ( VIH. 125, 380-381 ), 
Yaj. n. 270, Nar. (sahasa, 9-10), Visnu V. 1-8, Br. (SBE. vol. 
33 p. 388 verse 11), Vrddha-Harlta VH. 191 prescribe that 
a brahmana was not to be sentenced to death or corporal 
punishment for any offence whatever, but if he were guilty of 
an offence deserving the death penalty, he was to be punished 
by ordering his entire head to be shaved, he might be banished 
from the country (from the city acc. to Nar. ), a mark appro- 
priate to the grave sin committed by him might be branded on 
his forehead and he might be paraded on an ass. Yama,*^^ 
quoted by Sm. C. and V. P., while providing that a brahmana 
was to be free from undergoing corporal punishment, allows 


631. ^rgnuw sr gT^on|T?r i 

mwfjnr itvnn ^ ii ( flrrww 9-io ). 

In these days of fasts as part of the technique of satyagraha for redress of 
grievances or for justice pursued by Mahatma Gandhi and some of his 
ardent followers it is interesting to note that the widow of the murdered 
brahmana referred to on p. 397 had been undergoing voluntary starvation 
( prayopavesa ) for four days for securing punishment of her husband’s 
murderer (who she believed was a wizard ) and that the king himself being 
unable to prove the guilt of the accused began to starve himself and found 
proof by supernatural means ( Rajatarangini IV. 82-105 ). 
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the king to keep a brahmana offender in confinement in a 
secret place and give him bare maintenance or the king may 
make him do the work of guarding cattle for a month or a 
fortnight or make him perform other work not fit for a decent 
brahmana. The Mit. on Yaj. n. 270 explains that the mark 
of female private parts for violating guru’s bed, of a tavern 
for drinking the liquor called sura, a dog’s foot for theft, of a 
headless corpse for brahmana murder ( as laid down by Manu 
IX. 237 and 240, Visnu Dh. S. V. 4) is to be made on the 
forehead only if the offender ( whether a brahmana or not ) 
did not perform prayaidUa for those grave sins. Branding 
with marks appropriate to the crime committed were in vogue 
in Rome and in Britain up to 1699 ( such as the mark of the 
letter M for murderers, T for thieves &c. ). Vide Barnes’ 
‘ Story of punishment ’ p. 62. The Ra jatarahgini ( IV. 96-106 ) 
refers to a case in the reign of king Candrapida of Kashmir 
when a brahmana guilty of the murder of a brahmana was 
exempted from death sentence because of the smrti rule, 
Manu IX. 241 gives option that a brahmana ( unintentionally ) 
guilty of grave offences may be punished with the middle 
amercement or he may be banished from the realm keeping 
all his wealth. The punishments for a brahmana offender, 
according to Gaut. XII. 44, were preventing him from doing 
the same thing again, depriving him of all wealth, taking 
sureties from him, proclaiming him as a thief in the city 
banishment, putting on his forehead the mark indicative of his 
crime. Ap. Dh.S. (IL 10.27. 16-17 lays down that a brahmana 
guilty of murder, theft, forcible seizure of another’s land was 
to have his eyes covered over with cloth for the whole of his life 
(while a sudra guilty of any of the three was to receive the death 
sentence ). Vrddha-Harita ( VII.209-210 ) says that a brahmana 
should be branded on the body for all those offences that entailed 
corporal punishment for other offenders, that he should have his 
head shaved, that he should be deprived of all his property and 
banished from the realm. The force of popular feeling on the 
point of exempting a brahmana offender from the death sentence 
was so great that Elphinstone ( Governor of Bombay ) in Regu- 
lation 14 of 1827, sec. TV (cl. 5) exempted brahmanas and women 
from death sentence even for murder where public feeling would 
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be shocked It is not to be supposed that this exemption of 
the brahmana from the death sentence was unanimous or uni- 
versal. Kat. ( 806 ) contains this remarkable statement : 

‘ Even a brahmana deserves to be killed if he be guilty of 


634. ‘ rrmrfka^ 

gFJmn^fTisrat^r^^ifrsj’ ffS. 
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H p. 126. Medhatithi on Mann VIII. 125 makes it clear that the 
absence of a fine occurs only in the case of a brahmana who was a first 
offender, who did not commit the offence with forethought and who was 
endowed with learning, good family and character. The Sm. C. II. p. 124 
relying on Manu IX. 236 says that a brahmana could be imprisoned but he 
could not be subjected to such corporal punishment as cutting off a limb or 
whipping. The Smrtis openly regarded the brahmana’s person as sacred 
and so saved his body. The smrtis endeavoured to reach the ideal of the 
rule of law and succeeded to a great extent in doing so. They held that every 
man, whatever his rank or condition, was subject to the ordinary law of the 
realm and amenable to the jurisdiction of the ordinary tribunals. The only 
differential treatment that we find is in the appointment of judges (pp, 272~ 
273 ), in the order of taking up causes of litigants (p. 298), in the punishment 
for perjury (Manu VIII, 123-124 ), in the matter of corporal punishment , 
in abuse, defamation and assault {pp.395-397), in punishment for adultery, 
in the repayment of debts and in the punishment for theft, which was severer 
for a brahmana. It will be shown below that from the 13tb century, as 
indicated by the Sm. C., S. V. and Madanaratna. differential punishments 
had gone out of vogue. The smrtis did not, like some modern freedom-loving 
people, declare the equality of all before the law on paper and in practice 
indulge in lynching. Further the smrtis required all offenders of whatever 
caste to be brought before the same tribunals. Manu VIII. 335 and Yaj. 
I. 358 emphasize that there is none who is exempt from punishment 
in the king’s court whether the person be the king’s father or teacher or 
friend or mother or wife or a son or a family priest or brother or father-in- 
law or maternal uncle. Sahkha-Likhita and Kat. ( 481 ) no doubt say that 
a king should not punish his parents, his family priest, teacher, near 
relatives, forest hermits, ascetics. But, as the Sm. C. II. p. 126 explains, 
the real meaning is not that the king is to allow these to escape scot-free, 
but that he should not inflict corporal punishments or fines on these, but 
should employ admonition or severe reproof towards them. The smrtis 
do not contain rules like those in the Indian Criminal Pro. Code entitling 
Europeans and Americans in India to claim a jury preponderantly composed 
of their countrymen and claiming trial only by the High Court or like the 
privileges of the English Peers to be tried only by the House of Lords for 
felonies or the doctrine of the benefit of clergy abolished in 1827. Vide H. of 
Dh. vol. 11. pp. 140-143 and 147-152 about certain privileges of brahmanas. 
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causing abortion, if he be a thief ( of gold ) or if he kills 
a brahmana woman with a sharp weapon or if he kills 
a chaste woman’. Kautilya (IV. 11) prescribes that a 
brahmana who aims at the kingdom or who forces entrance 
into the king’s harem or who incites wild tribes or enemies 
( against his king ) or who foments disaffection ( or rebellion ) 
in forts, the country or the army should be sentenced to death 
by drowning.®* The fact that Carudatta, a brahmana, is 
represented as having been condemned to death by king 
Palaka in the Mrcchakatika indicates that the sentence of 
death against brahmanas was not entirely unheard of. It 
appears from Pick’s ‘ Social organisation ’ &c. p. 212 that in 
many Jataka passages the execution of brahmanas is referred to. 

The Santiparva chap. 268 contains an interesting dialogue 
between king Dyumatsena and his son prince Satyavat on the 
subject of the punishment of death, which contains some of the 
arguments forcibly urged in these days by those that are 
opposed to capital punishment altogether. The prince pleads 
that punishment should be light even for grave offences, 
that when the sentence of death is carried out in the case of 
robbers,*^ several innocent persons ( such as the wife, the 
mother, the son of the condemned man ) suffer great loss ( and 
they may die also ), that if offenders give themselves up to 
priests, swear before them that they will never commit sin, 
they may be let off after undergoing penance, that if great men 
go astray their punishment should be proportionate to their 
greatness. The king replies that in former ages when people 
were most truthful, soft-hearted, and not hot-tempered the 
punishment of saying ‘ fie on you ’ sufidced, then vocal 
remonstrances and upbraidings sufficed, but in the later ages 
( of Kali ) corporal punishment and death sentence have to be 
resorted to and that some people are not deterred even by the 
fear of death sentence, 

A few remarks will be made on each of the several modes 
of punishment. The sentence of death was, acc. to Kam. XIV. 
16, Sukra IV. 1. 93, to be avoided even in the gravest offences 
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except for the offence of subverting the state. Visnu Dh. S. 
V. 1 provides that all persons except brahmanas guilty of the 
mahapatakas may be sentenced to death. But Manu IX 236 
says that this extreme penalty was to be awarded only if they 
performed no prayascitta. Kaut. (IV. 11) prescribes death 
sentence for causing the death of any one with a sharp weapon. 
Vrddha-Harita (VIL 190) prescribes it for incendiaries, poisoners, 
murderers, robbers, bad characters, rogues and those guilty of 
grave sins. The death sentence was carried out in various 
ways such as by giving poison or by trampling at the feet 
of an elephant, or by a sharp weapon ( like a sword ), by 
being burnt or drowned *3®. Impalement was a punishment pres- 
cribed by Manu IX. 276 for thieves guilty of housebreaking by 
night ( after first cutting off their hands ), by Yaj. H 273 for 
those who made another a captive or stole horses and elephants 
or killed another by the use of force and by Vrddha- 
Harita Vn. 202 for the murderer of a brahmana or for one who 
killed a woman, a child or a cow. Death sentence by being 
trampled under the feet of an elephant continued up to the 
times of the Marathas. The Dasakumaracarita 4th Ucchvasa 
shows that a thief could be trampled upon by an elephant by 
way of punishment. Vide ‘ Selections from Peshwa’s Daftar ’ 
( edited by Mr. G. S. Sardesai ) vol. 43 No. 143 p. 114 ( dated 
7-9-1775 A. D. ), where out of seven dacoits of the Berad caste 
two were ordered to be trampled to death at the feet of an 
elephant®® and five were ordered to be simply beheaded. 
Death sentence is said by the Dandaviveka ( p. 20 ) to be simple 
suddha ), which is of two kinds, auicitra when the offender is 
beheaded { with a sword ) , and citra or vicilra ( when the offender 
is impaled or burnt ) and it is misra ( when his hands or feet or 
other limbs are cut off and then he is killed ) Simple death 


637. ^ tmrairtra 
II 5iTir. XIV. 16. This is q. by gq. p. 61 verse 346. 
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II II. 20, verse 1287, p. 144. 

639. In ‘ Pandyan Kingdom ’ by Prof. K. A. Nilkant Sastri p. 224 
the sentence for the murderer of a brahmana is shown to have been that of 
being tied to the leg of a he-bufifalo and being dragged by it. 

640. The word ‘ s'uddha-vadha ’ is used by Manu IX. 279 and the 
words ' suddha ' and ‘ citra ’ occur in Kautilya IV. 11 and also in Santi 
85. 22 rrsri w 
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is prescribed by Manu IX. 271 for those who abet thieves by 
giving them subsistence, instruments of house-breaking or 
asylum. If a man of a low caste had sexual intercourse with a 
woman of a higher caste ( with or without her consent ) or 
kidnapped a maiden he was to be sentenced to death ( Manu 
Vm. 366, Yaj. H. 286-288, 294 ). Vas. XXI. 1-5 prescribed for a 
sudra, vaisya or ksatriya guilty of adultery with a brahmana 
woman the horrible punishment of being burnt to death after being 
respectively covered with vlrana grass, with red clarbhas and sara 
leaves respectively and similar punishment for a sudra paramour 
of a ksatriya or vaisya woman and for a vaisya paramour of a 
ksatriya woman. The consenting woman (adulteress) was, acc. to 
Vas. XXI. 1-3, to be shaved, to have her head anointed with clarifi- 
ed butter and to be paraded naked on an ass and left to die on the 
Great Journey,' while, acc. toGaut. XXIII.14 and Manu VIH. 371, 
an adulteress, vain of her charms or the wealth of her parents, 
was to be openly devoured by dogs, if her paramour was a man 
of lower caste. Sahkha^^ prescribes this punishment ( of being 
devoured by dogs ) for a woman’s paramour of a lower caste and 
for the erring woman death by burning. Vrddha-Harlta VH 192 
prescribes that in the case of a woman who is a confirmed adul- 
teress, or who destroys her foetus, her husband should have her 
ears, nose and lips cut off and then she should be banished and 
verses 220-221 prescribe death by being burnt with grass 
{ katagni ) for those guilty of incest. These severe penalties 
for adultery were very much relaxed and softened by later 
smrti writers as is shown in H. of Dh. vol. II. pp. 571-573. 
A man who made a breach in the embankment of a lake 
or tank ( and thereby caused it to become dry ) may be sentenc- 
ed to death by drowning ( Manu IX. 279 ) or a woman who 
was extremely wicked ( such as one who killed her own child 
in the womb ) or who murdered a man or who destroyed the 
embankments of a tank may have a stone tied round her 
neck and be drowned, provided she be not pregnant at the time 
of the sentence (Yaj. IL 278). Yaj. IL 279 ( =Matsyapurana 
227. 200) prescribes death by being gored by the horns of bulls 
(after the nose, lips, ears and hands are cut off) for a woman 
who is guilty of poisoning ( the food or drink of another ) or 
who is guilty of incendiarism or who kills her husband, elders 


quoted by nf. t- P* 396. 
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other own child (provided she is not pregnant)^. Yaj. 11. 
283 provides death by being burnt with the fire of straw for those 
who set fire to growing crops, houses, forests, village, pastures 
and threshing floors or who approach the queen. Nar. ( parusya, 
verse 31) prescribes that one who strikes with a weapon the king, 
even though the latter be at fault, should be impaled and roasted 
in fire. These examples are enough to convey an idea of the 
crimes for which the sentence of death was provided in some of 
the ancient smrtis. Manu VUI. 272, Nar. ( parusya 24 ), Visnu 
Dh. S. V. 24 prescribe the pouring of boiling oil in the mouth 
and ears of a sudra who through insolence tries to expound 
dharma to brahmanas. Cutting off limbs as a punishment 
( particularly hands and feet or fingers ) was common in 
the case of thieves, pickpockets and cut-purses ( Manu 
IX. 276-377, Nar., parisista verse 32, Yaj. IL 274 ). Excision 
of the tongue was the sentence when a sudra abused a brah- 
mana or a ksatriya by falsely charging him with some 
grave sin (Ap. Dh. S. IL 10. 27. 14, Manu VUI. 270, 
Narada, parusya 32 ), when a sudra loudly repeated the Veda 
along with twice-born persons ( Gaut. XII. 4 ), when a person 
abused the king ( Nar., parusya 30 ), when a person repeatedly 
proclaimed what was disliked by the king or divulged the secret 
policy of the king ( Yaj. IL 302 ). Excision of the male organ 
was prescribed for a sudra who sexually approached a woman of 
the three higher varnas ( Gaut. XU 2 ), for any one guilty of 
the rape of another’s wife ( Vrddha-Harita VU. 301 and also 
confiscation of all property ), for any one guilty of - incest or 
intercourse with mother, mother’s sister, paternal aunt, sister. 


642. The general rele was that women were not to be killed on any 
account. Vide H. of Dh. vol. II. pp. 575, 593-94. Certain offences were 
exceptions. Even as to them Vas. XXI. 10 and Yaj. I. 72 suggest another 
and very mild alternative viz. abandonment (fyilga), when a woman con- 
ceives from intercourse with a man of lower varna or when a woman was 
guilty of killing her husband or foetus. Acc. to the Mit. on Yaj. 111. 268 
the king appears to have had to undergo some expiation for ordering the 
death of a guilty woman. In the 18th century the famous judge of the 
Peshwa’s court, Ramastri Prabhune, ordered a woman guilty of a brah- 
mana’s murder to undergo only the expiation of circumambulating the holy 
shrine and hill of Tryambake^ara near Nasik { ‘ Selections from Peshwa’s 
Daftar’, vol. 43 No. 156 pp. 121-122). Under sec. 382 of the Indian Cri, 
minal Procedure Code ' if a woman sentenced to death is found to be preg- 
nant, the High Court shall order the execution of the sentence to be post- 
poned and may, if it thinks fit, commute the sentence to transportation 
for life 
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the wife of an uncle, friend or pupil, daughter, daughter-in-law, 
teacher’s wife, a woman come for refuge, the queen, an ascetic 
woman, a wet-nurse and any chaste woman or a woman of a 
higher varna (Nar., strlpumsayoga 73-75). The nose, the ears and 
the hands were cut off in the case of an offender guilty of selling 
false gold or forbidden flesh such as that of a dog { Yaj. II. 297 ). 
For branding, vide Gaut. XII. 44, Baud. Dh. S. I. 10. 19, Nar. 
(sahasa 10), Manu XI. 237 ( = Matsya 227. 16), Visnu Dh. S. V. 3-7. 
The Dandaviveka (p. 47 ) states that branding was to be resorted 
to if the proper penance was not performed and if the offence 
was intentional. Yaj. II. 202 provides branding for a gambler 
using false dice and ( II. 294 ) for persons of the three higher 
mrnas having intercourse with a very low caste woman and 
Daksa VII. 33 prescribes it for an ascetic giving up his duties. 
The RajatarahginI mentions ( VI. 108-112 ) that king Yasaskara 
(939-948 A. D.) of Kashmir branded on a brahmana’s forehead the 
mark of dog’s foot. Kesavapandita in his Dandaniti-prakarana 
( p. 6) quotes the author of the Vaijayanti (Nanda-pandita) to the 
effect that the making of marks was to be effected with the juice 
of the marking nut in the case of brahmanas and with a red-hot 
iron ial5ka in the case of others. In England about a hundred 
years ago branding for desertion from the army was practised. 
Manu Vin. 370 prescribes the shaving of the head as a punish- 
ment for a woman who pollutes a maiden, Nar. (sahasa 10) pres- 
cribes it for a brahmana who is not sentenced to death on account 
of his caste, Sankha-Likhita (q. by Apararka p. 807) for one who 
abuses ofScers, brahmanas and elders. Megasthenes ( Fragment 
XXYII. p, 72 ) notes ‘ If one is guilty of a very heinous offence 
the king orders his hair to be cropped, this being a punishment 
to the last degree infamous ’. Imprisonment for life is prescrib- 
ed by Visnu V. 71 for striking out both eyes of a man and by 
Sukra IV. 1. 88 ( for repeating an offence more than three times ) 
For imprisonment with labour, vide Sukra IV. 1. 92 and 108-109. 
Flogging was prescribed by Vishnu Dh. S. V, 105 for a woman. 

643. The punishment of whipping is allowed in England for several 
offences ; vide ' Laws of England ’ ( ed. by Lord Hailsham, vol. IXi 
pp. 229-230), In India under the Prisons Act (IX of 1894) by section 46 
whipping is allowed for certain prison offences and under the Whipping Act 
( IV of 1909 ) whipping is awarded for certain offences such as theft, house- 
breaking, dacoity, rape and for juvenile offenders. In modern times many 
persons interested in criminology a nd penology condemn most strongly the 
stentences of death and whipping. ^ ^ ^ ' 

1 q. in pp. 531-532. 
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in her monthly course touching intentionally members of the 
higher castes. It was also prescribed for offenders who were slaves 
or who were dependents and for women, minors, lunatics, old 
men, poor men and those suffering from diseases ( Kat. ). The 
punishment of banishment was prescribed for brahmanas guilty 
of the gravest offences meriting death sentence ( Gaut. XII. 44, 
Manu IX. 241, VHL 380, Visnu Dh. S. V. 3 and 8, Baud Dh. S. 
I. 10. 19, Yaj. n. 270 ). It was often associated with branding. 
Banishment is also prescribed by Yaj. I. 339 for officers taking 
bribes ( and also confiscation of all wealth ), for a perjured 
brahmana witness ( Yaj. 11. 81 ), for one who embezzles the money 
of a corporation or transgresses the conventions agreed 
upon by a guild or village &c ( Yaj. 11. 187, Manu VIII. 
219, Visnu Dh. S. V. 167-168 ), for playing with false dice 
( Yaj. n. 202 and Nar., dyutasamahvaya 6 ), for a brahmana 
guilty of very heinous offences^ { Santi 14. 116 ). Sukra 
( IV. 1. 98-108 ) contains a long list of offenders that deserve 
to be sentenced to banishment. Confiscation of all property 
was the punishment for several offences such as the commiss- 
ion of the mahUpatakas by persons other than brahmanas, 
provided they committed them unintentionally (Manu IX. 242), 
for perjury, for taking bribes by sabhijas (Visnu Dh. S. 
V. 179-180). Nar. (prakirnaka 10-11) provides a humane rule 
that even when the king orders the confiscation of all the 
property of an offender he should not deprive the offender 
of the tools of his trade or the tools of his craft, such as arms 
in the case of a soldier, materials of art in the case of artisans, 
ornaments of courtezans, musical instruments of musicians. 
Sahkha-Likhita quoted by V. R. p. 656 contain a similar 
provision. Enhanced punishment was prescribed for committ- 
ing an offence again. Visnu Dh. S. HI. 93 holds that a king 
should never pardon or let off a man who is guilty of a second 

644. *'31^ fijRrWVfl I ^TTT^fT 14. 116. 

645. f|ri?qw: %sj{rw<Tf RT?m>T*ioiri7i i 

gjiTorgsvriot ^rfn i <mvf csiajnvlir- 

I I q. by K- 

p. 656, -which explains ‘ *vnT=im5 STITra? ... *ixK ^T?r- 

5 ^'^ \ Compare section 60 { a, b, c ) of the Indian 
Civil Pro. Code for the property which is not liable to attachment and stile ’ 
in execution of a decree. 
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offence ( though a first offender may be let off with a mere 
admonition ). Kaut. IV. 10 states that when a person is a first 
offender as to theft at a holy place or as a pickpocket or house- 
breaking from the roof, his thumb and index finger may be cut 
off or he may be fined 54 panas, for a second offence all fingers 
may be cut or a fine of 100 panas may be levied ; for a third 
offence the punishment is cutting of the right hand or a fine of 
400 panas and for the fourth death in any way the king may 
direct. Manu IX. 277, Yaj. II. 274, Visnu Dh. S. V. 136 contain 
a similar rule. Vide Ap. Dh. S. II. 10. 27. 11-13 for adultery. 
If several people conspire together and kill or injure a single 
man the punishment was to be double of what a single man 
committing the same offence would receive ( Kaut. m. 19, Yaj. 
II. 221, Visnu Dh. S. V. 73). As indicative of the superstitions 
of ancient ( and even modern ) times punishment for witchcraft 
may be mentioned. Kaut. I\h 4 prescribes the employment of 
spies to find out those who profess to use charms for securing 
illicit love and banish them and adds that persons who are engag- 
ed in witchcraft to injure others may be similarly dealt with. In 
the times of the Peshwas wizards and raisers of ghosts appear 
to have been frequent and were severely dealt with by the peo- 
ple themselves by being put to death, but the State generally 
confiscated the property or cut off the alleged wizard’s finger. Up 
to the beginning of the 18th century even in England wretched 
old women were frequently convicted as witches and hanged®^ 

646. ^ vr d 

wnff ^ wi nt i w 

IV. 4, 

647. Vide ‘ Selections from Peshwa’s records’ vol. 43 pp. 25-26 about 
frequent witchcraft in Kolhapur territories ( and a wizard of the niang caste 
being impaled ), p. 32 ( for a woman who was killed as a witch by the Patils 
without Government orders ) and Rao Bahadur Wad’s extracts from Peshwa’s 
Diaries vol. II. p. 7 ( for confiscation of Vatan and razing to the ground the 
house of a ghost-raiser ) and vol. VIII. p. 147 ( for cutting off a finger ). 

648. Vide e. g. 6 State Trials p. 647 ( a trial of witches held in 1663 
A. D. before Sir Matthew Hale C. B. who condemned them to death ) and 
8 State Trials p. 1017 (in 1682) and Stephens’ 'History of Cr. Law of 
England ’ vol. H. p. 435 for numerous cases of trials for witchcraft between 
1653 to 1712 A. D. Vide Lea’s ‘Superstition and force’ (ed. of 1878) p. 
423 as to torture of heretics for extracting confessions expressly allowed by 
Papal Bulls and pp. 506-507 for torture being allowed in sorcery and witch- 
craft cases in England up to the 17th century. Vide a very discerning and 
interesting paper on • Witchcraft in Ancient India ’ by Dr. Winternitz in 
Indian Antiquary, vol, 28 pp, 71-83, 
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Manu IX. 290 (=Matsya 227. 183) prescribes the very mild 
punishment of the fine of 200 panas for all incantations intended 
to destroy life, for magic rites and various kinds of raising 
ghosts and goblins. Medhatithi and Kulluka say that if the 
magic rites are successful the punishment would be that for 
vurder. Br. ( S. B. E. vol. 33 p. 361 verse 16 ) provides banish- 
ment for those who practise incantations with roots. 

Kaut. in II. 5 prescribes^*’ that a jail should be constructed 
in the capital provided with separate accommodation for men 
and women kept apart and well guarded at the entrances. He 
further provides that among the duties of the nagaraka is to 
let out of the jail on the day of the festival of the birth con- 
stellation of the king and on the full moon day ( of every 
month) such persons as are young, very old, suffering from 
diseases and helpless, or those who are charitably disposed may 
pay the fines or others bind themselves by an agreement to pay 
in cash the fines for the offences for which the prisoners are jailed 
(and then the prisoners may be released). The persons jailed 
may be set free on their working every day or once in fiv® 
days or hy undergoing corporal punishment ( whipping &c. ), 
paying fines in cash. Prisoners may be released from jail 
( as a favour ) on the conquest of fresh territory or on 
the coronation of the Crown Prince or on the birth of a son 
to the king. In the Delhi Topra Pillar Edict No. IV ( Corpus 
L I vol. I. p. 123 and E. I. vol. IT. pp, 253-54 ) Emperor Asoka 
promulgates that he gives three days’ respite to prisoners on 
whom judgment has been passed and .who have been condemned 
to death and in the 5th Pillar Edict of Delhi Topra ( Corpus 1. 1, 
vol. I. p. 126-128 and E. I. vol. H. pp. 258-259 ) he says that 
he let off prisoners 25 times in 26 years ( which is in conformity 
with Kautilya’s dictum cited above ). In the first separate 
Edicts at Dhauli Asoka addresses his officers of justice in the 
capital {Nagaravyamhdrikah) that they should so act that even a 
single person should not unnecessarily suffer imprisonment or 
pain. In spite of this if we are to believe Yuan Chwang, Asoka 
in his early career was most cruel and had constructed a jail 
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that was called Hell-prison of Asoka ( vide Watters, vol. II. 
pp. 88-90 ). Manu IX. 288 requires that all jails should be so 
built as to abut on the royal road where the offenders suffering 
pain and in bad condition would be seen by all ( in order to 
deter others from committing offences ). The Silappadikaram, 
one of the earliest works in Tamil, mentions the release of 
prisoners on the king’s birthday and at the founding of a 
temple ( pp. 38-39 of Mr. Dikshitar’s translation ). Kalidasa 
in the Malavikagnimitra^^' ( Act IV ) makes the Vidusaka 
report to the king, ‘the astrologers think that, as the constellation 
on which Your Majesty was born is in evil aspect now, let all 
prisoners be released Kalidasa ( in Raghu 17. 19 ) alludes to 
the release of prisoners and the commutation of death sentences 
at the time of the coronation of king Atithi. The Brhat-Saihhita 
( 47'81 ) states that when the king takes the Pusyasriana 
( ceremonial bath on the day on which the moon is in conjunc- 
tion with the Pusya constellation in the month of Pausa or 
every month ) he may order release except as to those prisoners 
who were convicted for offences connected with his own person 
or with the harem. *^2 In the Mrcchakatika ( Act X ) also various 
occasions for the release of prisoners are mentioned by the 
executioner. The Harsacarita^s* (IL 2nd para) refers to the 
usage of releasing prisoners at the time of a coronation and 
on the birth of Harsa (TV. ). The prisoners are described 
in the latter passage as having long beards and as darkened 
by the accumulation of dirt on their bodies. 

Manu IX. 243 enjoins upon the king not to appropriate to 
himself the property of a man guilty of the mahapatakas ( by 
way of fine or confiscation ) and warns that if he takes it out 
of greed he is tainted by the guilt of the offender. Manu ( IX. 
244-45 ) recommends that such fine may be cast into water as 
an offering to Varuna ( the Lord of waters ) who wields sceptre 
even over kings or may be bestowed on learned and virtuous 
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brahmanas, that ate lords of the whole world. Manu ( IX. 
246-247 ) further states that in the country where the king 
avoids taking the property of very wicked sinners men become 
long-lived, crops spring up, there is no infant mortality &c. 

Generally no one was allowed to take the law into his own 
hands except as to recovery of debts ( which will be discussed 
below). But Nar. (parusya^^^ 11-14) contains the following 
remarkable passage : ‘ If a icapdka, a rtieda, a candUla, one devoid 
of a limb, one gaining livelihood by killing animals, an 
elephant driver, vrdtya ( i. e. deprived of caste for non- 
performance of upanayanu ), a slave, one who disregards his 
elders or spiritual teacher — if these should transgress the limits 
they must observe towards their superiors, they should be punish- 
ed then and there by the person offended and the person so doing 
is not regarded as committing an offence (equal to theft). Should 
any such low person insult another ( who is his superior ) that 
man himself shall punish him and the king has nothing to do 
with the punishment. These people are like the refuse ( dregs ) 
of humanity and their property also is impure. The king is 
entitled to inflict bodily punishment ( whipping ), but he should 
not inflict fines on them The Mit. on Yaj. II. 270 quotes a text 
of Vrddha-Manu of similar import and explains that the words 
‘ the king should avoid taking fines ’ refer to cases of grave 
offences 

Something must be said about the law of Limitation. In 
the smrtis and digests rules of Limitation play very little part 
for several reasons. As on spiritual grounds, which will be set 
out under the title of rnadana, not only the debtor, but also his 
sons, grandsons and great-grandsons were liable to pay a debt 
( Mit. on Yaj. 11. 50 ), there was no scope at all for prescribing any 
period of limitation so far as recovery of debts was concerned- 
Unpaid purchase money was treated as a debt. In other matters 
also the smrtis and dharmasastras, under the influence of 
religious and other-worldly considerations always lean against 
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allowing mere lapse of time to prevent a man from asserting 
his just rights. But rarely there were writers who were more 
secular and laid down periods of limitation. For example, 
Kaundinya*^ ( quoted in V. Matraka p. 341 ) holds that a debt 
not claimed for ten years cannot be recovered except when the 
creditor was a minor or very old or was a woman or was suffer- 
ing from disease or there was confusion due to invasion or ( the 
creditor or debtor ) had left the country. Some important rules 
on the law of Limitation are set out here in one place : 

1. Manu Vm. 148, Yaj. II. 24, Gaut. XII. 35, Vas. 16. 17, 
Nar. IV, 79 and others state that enjoyment of 
immovable property in the presence of the real owner 
without protest from him causes loss of owmership 
and ten years’ enjoyment of movables under similar 
circumstances leads to the same result. There are 
various views on the subject which have already been 
indicated above ( on pp. 322-325 ). 

2. An exception to the above rule is stated to be that no 
limitation applies to pledges, boundaries, deposits, and 
to the property of minors, idiots, the State, women 
and brahmanas learned in the Vedas. Vide Gaut. XII. 
35-36, Vas. 16. 18, Manu VIII. 149, Yaj. IL 25, Nar. 
IV. 81, Br. ( S. B. E. vol. 33 p. 312 verse 21 ). 

3. As the rules about deposit are extended by Nar. 

( upanidhi verse 14) to articles borrowed or given to 
artisans for being worked, and to anvahita, mjusa and 
pratinyusa, in the case of these also there would be 
ordinarily no bar of limitation. Vide Manu Vlll. 
145-146, Yaj. 11. 58, Visnu Dh. S. VI. 7-8. Here also 
there are dicta to the contrary. Marici (q. in Sm. C. 11. 
p 69 quoted above on p. 326 ) says that cows, beasts of 
burden, ornaments and the like borrowed in a friend- 
ly way would have to be returned ( at the latest ) in 
four or five years, otherwise they are lost. Acc. to 
Vyasa“^ this rule would not apply to what is lent to 
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friends, relatives, brShmams and the servants of the 
king on their request. 

4. It appears that a period of twenty years was prescrib- 
ed for avoiding a document on the ground of patent 
defects by one who had seen it and was affected by 
it. Vide Kat. 298-300. Similarly when a thing is 
enjoyed for twenty years on the basis of a writing in 
the presence of an opponent able ( to challege the 
enjoyment and the writing ) then the writing becomes 
unassailable ( even if the witnesses are all dead or 
there is no other document for comparison ). Vide 
Kat. ( 299 )«8. 

5. A deed settling a boundary dispute becomes unas- 
sailable after twenty years. Vide Kat. ( 301 

6. No suit can lie on a document executed beyond thirty 
years, which has never been seen by any body nor 
read out ( by the creditor to any body ) even though 
the attesting witnesses may be living. Vide Br. 
( S. B, E. vol. 33 p. 308 verse 29 )««. 

In the preceding pages we have passed in review the law 
of judicial procedure, evidence and limitation. A careful 
perusal will convince any unbiassed reader that the Dharma- 
sastras evolved during the course of centuries an indigenous 
system of judicial procedure of a high order. Narada, Brhas- 
pati and Katyayana represent the high water mark of ancient 
Indian adjective law. These writers flourished before 600 A. D. 
and the first two of them are probably older by several centu- 
.ries than that date. They present an orderly system providing 
for the appointment and duties of judges, proper pleadings, the 
law of evidence and limitation, decrees and their execution, 
crimes and punishments, Tnis system compares most favour- 
ably with any system of judicial procedure prevalent anywhere 
in the West up to the 18th century A. D. 
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CONTRACTS 

There are only three titles of law, viz. recovery of debts, 
the relation of husband and wife ( slripunisaijoga ) and partition 
of wealth {daijabhaga) that are of importance to modern Hindus, 
since to a very large extent they are even now governed in 
these matters by the ancient Hindu Law as interpreted by the 
commentators. These three topics therefore have to be described 
in detail while other titles will not and cannot be allowed to 
occupy much space. In almost all smrtis and digests of Hindu 
Law rriaddmi (recovery of debts) is treated of first. Therefore 
here also that subject will be taken up first. A good deal of 
the matter falling under the title of the relation of husband 
and wife has already been dealt with in the 3nd volume of the 
History of Dharmasastra pp. 427-636. The topic of ddyctbhaga 
will be dealt with last of all, the other topics being taken up 
in the same order as in Manu. Many of the vijavahardpadas 
are concerned with the law of contracts in various aspects, viz. 
the contract of debt, of pledge or mortgage, of bailments, of 
sale, of partnership, of hire and service. 

Our writers do not set out with an analysis of the con- 
ception of contract in general. They had before them the 
ancient 18 titles of law, many of which related to various kinds 
of contracts and therefore they take up one title after another , 
in the order contained in Manu or in Narada ( as the Sm. C. 11. 
p. 206 expressly says ). But it is not to be supposed that they 
did not evolve certain general principles about contracts. They 
do say a good deal about the competence of persons to enter 
into contracts, about fraud vitiating all contracts, about 
damages for breach of contract &c. Sim ilarly the dharma- 
^astras do not lay down a general Code of rules applicable to 
all transfers of immovable property, nor do they treat of 
transfers by way of sale, mortgage or gift in separate sections. 
What they have to say on these transfers is tacked on to some 
mjamhdrapada e. g. they speak about sales and exchanges of 
land under asvami-vikraya and sim§.vivada, about gifts under 
dattapradanika and about mortgages under rnadana. As this 
work has to represent what the ancient law was like the same 



413 


Hilary of Dharmaiaslra 


[VOL 


arrangement has been followed here. Similarly the law of 
crimes is not to be found in one place. It is scattered under 
different titles of law such as vakparusya, dandaparusya, sahasa, 
strisahgrahana and steya ; nor is there a complete analysis of 
intention or motive or of the right of private defence, although 
all these subjects are briefly dealt with in the smrtis in different 
places. 

A great deal has been said by ancient writers about what, 
persons are competent to enter into transactions ( vyavahara ) 
The Arthasastra ( in III. 1 has a lengthy disquisition on it- 
Briefly, it holds that dependent persons, minors, extremely old 
people, those charged with grave sins, sannyasins, persons who 
are devoid of a limb and those who are addicted to vices ( like 
drinking and whoring ) are incompetent and agreements made 
with such people are invalid. Among dependent people Kautilya 
mentions a son when the father is alive (and manages the affairs), 
a father when he has a son (who manages the family affairs ), a 
brother who has left the family, a younger brother whose share 
has not been separated, a woman whose husband or son is alive, 
a slave or a hired servant. He states that these may enter into 
binding agreements if those on whom they are dependent 
authorize them to do so. He further says that contracts made 
by persons that are at the time of making them intoxicated 
or are under the influence of wrath or are distressed or 
are of unsound mind or under duress ( imprisoned or confined ) 
are invalid. Yaj. ( IL 31-32 ) concisely puts down the same 
propositions by saying that all transactions brought about by 
force or fraud should be declared ( by the king ) to be un- 
enforceable, so also those entered into by women or the other 
persons specified above or entered into at night, or in the 
interior of the house or outside the town or village ( in a forest 
&c. ) or with one’s enemy or by persons unconnected with or 
unauthorized by the persons who are to be bound by them. 
Manu ( VIIL 165 and 168 ) also declares that all transactions 
(such as sale, mortgage, gift) brought about by force or fraud are 
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null and void. Nar. IV. 26-42 treat this subject*^ exhaus- 
tively. Soma of Narada’s dicta are interesting. He says : ‘ in 
this world three are independent viz. the king, the Vedic teacher 
and the head of the house in his own house (32). Wives, sons 
and slaves are not independent ; the head of the house has 
indepandent power as to what belongs to him by inheritance (34). ’ 
Kit. (497) also prescribes that one should not give a loan to 
women, minors or slaves. When the texts say that women are 
incompetent to make contracts, what is meant is that they 
cannot make contracts binding on their husbands or family or 
against tlie family property. Women are not inherently in- 
competent to deal with their own separate property except that 
the husband has some control ( these matters will be discussed 
at length later on under stridhana ). Another proposition laid 
down by Yaj. II 23, Nar. IV. 97, Kat. (517) and others is that 
in all transactions relating to a debt or any other title of law 
the last act is the deciding factor ; but in the cases of gift, 
pledge or purchase each prior transaction ( of gift &c. ) is of 
superior efficacy to the succeeding one.“^ 

After the establishment of British rule in India during about 
150 years numerous publications dealing with Hindu customs 
and usages and the Hindu law of debts, contracts, adoption, 
family rights, partition and inheritance have been published. It 
is impossible to give an exhaustive list of these nor is it neces- 
sary to do so. Most of them have now only an academic or 
historic interest. But a few of them must be mentioned for 
their worth, for purposes of study and for a knowledge of the, 
modern Hindu Law as administered by the British Indian courts 
They are : Bannerjee’s ‘ Hindu Law of Marriage and stridhan ’ 


663. The Vyavaharamatrka p. 288 quotes five verses as from Kaundinya 
which are almost the same as Narada IV. 29, 30. 39. 34, 40 respectively^ 
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665. For example, if A establishes that he lent a sum to B but if the 
latter establishes that he repaid the amount, this later fact of repayment is 
decisive of the dispute if A files a suit for recovery of the money. If A 
mortgages a field to B for a loan and then mortgages the same field to C, 
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same principle is laid down in section 48 of the Transfer of Property Act 
(IV. of 1882 ). 
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( 5th ed. of 1923 ) ; Colebrooke’s Digest of Hindu Law, which 
is a translation of Jagannatha’s Vivadabhahgarnava ( 3rd ed. of 
1864, Madras ); the several volumes of the Bombay Gazetteer 
and the Gazetteers of the other provinces and the Imperial 
Gazetteer of India ; A. Ghosh’s ‘ Law of endowments ’ ( 2nd ed„ 
1938 ) ; Dr. Jolly’s Tagore Law Lectures on Partition, Inheri- 
tance and Adoption and Recht und SUle translated by Prof* 
Batakrishna Ghosh ( 1928 ) ); Mayne’s Hindu Law ( 10th ed. of 
1938); Mulla’s Hindu Law (9th ed. of 1940); K.L. Sarkar’s ‘Mimansa 
rules of interpretation’; G.C. Sarkar’s Hindu Law and Hindu Law 
of Adoption ( 2nd ed. 1916 ) ; Rajkumar Sarvadhikari’s ‘ Principles 
of the Hindu Law of Inheritance ’ ( 2nd ed. 1922 ), Dr. P. N- 
Sen’s ‘General Principles of Hindu Jurisprudence’ (1918); 
Steele’s Law and custom of Hindu castes’ in the Deccan 
( London, 1868 ); Stoke’s Hindu Law Texts ( a work constantly 
quoted by the Courts and the Privy Council ) containing English 
translations of the Mitaksara, the Dayabhaga, the Vyavahara- 
mayukha, the Dattakamimarhsa, the Dattakacandrika, the 
Dayakramasangraha ; West and Biihler’s Digest of Hindu Law. 

The idea of the liability to pay off one’s debts was developed 
in India in the most ancient times. In Rg. VUI. 47. 17^ 
the poet exclaims ‘ Let us drive away the evil effects of bad 
dreams as we pay off debts ’. In Rg. X. 34. 10 ( the gambler’s 
lament ) it is stated that the gambler, because he owes a 
( gambling ) debt, is afraid and approaches the houses of others 
at night, desiring wealth This indicates that a debtor was 
afraid of being detained by his creditor in those days. Rg. 
V TTT 66. 10 indicates that money-lenders made a stipulation to 
receive double of what they lent, ‘ Indra strikes by his power 
all panis who make representations of taking double ’.“® The 
Ait. Br. 33. 1 ( rvam-asinin san-nayali )“’ employs the very verb 
‘ san-naycUi ’ which occurs in Rg. VIH. 47. 17. The Atharvaveda 
VI. 117. 3 and Tai. Br. III. 7. 9. 8 contain the same verse about 
a man being free from the obligations of this world, the next 
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world ( of pitrs) and the third world (the world of gods).®’® 
The Tai. S. ( HI. 3. 8. 1-2 ) uses the very word ‘ kusida which 
occurs in the Dharmasutras and smrtis ( for money-lending ) 
when it says, ‘ O Agni ! whatever debt has not been paid back 
by me, the tribute that I owe to Yama, here do I make return 
of it ; may I be freed from that debt ! ’. The Sat. Br. XIII. 4. 3. 11 
associates ArMSJdm with black magic in the Pariplava. TheNirukta 
VI. 32 ) while commenting on Bg. HI. 53. 14 explains the word 
Pramaganda ’ occurring therein as ‘ one who is born of a family 
that is extremely usurious ’.®” Panini employs the technical 
word ‘ uttamarna ’ ( creditor ) in his sutra ‘ dharer-uttamarnah ’ 
( I. 4. 35 ), he speaks of ‘ adhamarnya ’ ( the position of a 
debtor) in II. 3. 70 and the word ‘pratibhu’ occurs in 
Panini II. 3. 39, the word ‘ vrddhi ’ ( interest ) in V. 1. 47, 
Panini (IV. 4. 31) derives the words ‘ kusidika ’ and ‘ kusidikin.* It 
is noteworthy that Panini does not derive or mention the word 
vdrdhusika, which is employed by even Ap. Dh. S. and Baud. 
Dh. S. and which is derived by Katyayana ( the grammarian ) 
in Vartika 3 on Panini IV. 4. 30, in which Panini refers to such 
words as ‘dvaigunika’ or ‘traigunika’ which were applied to people 
that carried on the condemned methods of money-lending viz. 
extorting twofold or threefold of the money lent ( the sutra 
is ‘ prayacchati garhyam ’ ). Brahmanaspati is spoken of as ‘ one 
who recovers a debt (rriam-adadih) in Bg. 11. 24. 13 and the Adityas 
as those ‘ who, themselves being the observers of ria ( the 
universal Law of Right ), collect®” debts’ (Bg. II. 27. 4). In Bg. 
VIII. 32. 16 it is said that those priests who extract ( and offer ) 
Soma juice do not indeed owe a debt ( to the gods ). Divodasa 
is said in Bg- VI. 61. 1 to have been the gift of Sarasvati to 
Vadhyrasva as a son to pay off debts ( rriac(/«/a/M ) ®’^ These 
passages certainly establish that in the remote ages of the 
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Bgveda it was a firm belief that men were under obligations to 
gods and pitrs, which could be fulfilled only by worship 
( yajna ) and by the birth of a son. These passages contain the 
germ of the doctrine of the three religious and spiritual debts 
that a man owed to gods, Manes ( jntrs ) and sages, which he paid 
off by sacrifices, by the birth of a son and by vedic study ( vide 
Tai. S. VI. 3. 10. 5, Sat. Br. L 7. 2. 11 and Ait. Br. 33. 1 quoted in 
H, of D'a. vol. II. pp.270, 560 notes 621 and 1302 and above n. 669). 
Gradually further universal obligations came to be added to 
this theory of spiritual debts. The Adiparva ( 120. 17-20 ) holds 
that men owe four debts, viz the three vedic ones and the fourth 
to humanity in general ( which is paid back by goodness to all ) 
and Anusisana 37. 17 raises them to five ( adding brahmapas 
and guests to the well-known three It appears to me that 
this theory of spiritual debts being already in the air, the same 
sanctity came gradually to be transferred to one’s promises to 
repay monetary debts and carry out other secular engagements. 
The word rna had been applied both to spiritual and secular 
debts. It is on account of this that the son was not only desir- 
ed for repaying the spiritual debt owed to one’s ancestors, but 
he was also expected to free his father ( if the father could not 
himself repay the monetary debt ) from the liability he incurred 
to his creditor. Nar. IV. 5-9 puts this clearly and most 
emphatically : “ fathers desire to have sons for their own benefit 
thinking in their heart ‘ he will release me from liability to 
creditors and debtors ’ ( or probably ‘ from high or low debts ' 
i, e. spiritual and earthly debts ). Three deceased ( ancestors ) 
must be honoured ( by a man ) and he must subsist on three 
( descendants ) that come after him. These ( the first three ) 
serie.s of ancestors rely { for repayment ) of their twofold debts 
( spiritual and secular ) on the fourth in descent. If a man 
fails to pay on demand a debt or promised gift, that sum ( by 
the addition of interest ) goes on growing till it amounts to a 
hundred crores and when a hundred crores are reached he is 
born again and again in the house of his creditor as a slave 
in order to repay the debt ( by bis labour ). If an ascetic or a 
brahmana perpetually keeping the sacred fire ( agnihotrin ) dies 
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without discharging his debts, the whole merit due to his 
austerities and the perpetual tending of fire belongs to his 
creditors”.*^® Kat. (551, 591) expresses the same idea but 
adds that a debtor who has not repaid money borrowed may be 
born as a slave, a servant, a woman or a beast in the house of 
his creditor. It was this belief that led to the doctrine of the 
pious obligation of the son to pay off his father’s debts even if 
he received no property from the father. 


Narada IV. 98 defines ‘ kusida ’ in a rather obscure verse 
as ‘ the receiving of money paid in conseciuence of the original 
( amount advanced ) and the profit ( agreed to be paid ) thereon 
and those are called kusidin who maintain themselves by this 
occupation ’. Brhaspati ( S. B. E. 33 p. 320 verse 2 ) derives*’* 
kusida as ‘ that is called kusida, which is taken fourfold 
or ( even ) eightfold without any qualm ( by a person ) from 
a wretched man who is sinking ( or distressed ) ’. Nar. IV. 110 
defines vardhusa as the interest ( in kind ) on grain, but 
Ap. Dh. S, I. 6. 18. 22 and Baud. Dh. S. employ the word 
‘ vardhusika ’ and Ap. Dh. S. I. 9. 27. 10 has a verse in which the 
word vrddhi occurs. V as. ( U. 41-42 = Baud. Dh. S. 1. 5. 93-94) quotes 
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two verses : ‘ a vardhusika ( usurer ) is one who taking cheap 
grain lends it on condition of receiving a quantity of grain of 
high price and is condemned among the brahniavadins ( students 
of the veda ). Brahmana murder and usury were weighed in a 
balance ; the murderer of a brahmana rose to the top while the 
usurer trembled Here usury of the type of the one described 
in Vas. 11.41 (and not all lending of money at interest ) is 
condeiiuitid as a great sin. (iaut. XII. Vas. II. 5u, Kaut. ill. 11, 
Mami Viii. liO-141 and others declare it righteous ( dharmya ) 
money lending when an 80th part is stipulated as the interest 
per mont.il. 

Megasthenes (fragment XXVU B p. 72) states ; ‘ The Indians 
neither put out money at usury nor know how to borrow ; ’ but 
he is under some misappreliension, for he again says ( p. 73 ) 
* one who is unable to recover a loan or deposit has no remedy 
at law. All the creditor can do is to blame himself for 
trusting a rogue 

Nar. rV, 1. states that the principal topics under the title 
of rriadam are seven : what debts must be paid and what nut ; 
by whom, where and in what manner ( they are to be paid ) ; 
and the rules about advancing the loan and receiving it back. 
The first five of these relate to the debtor and the last two to 
the creditor. Brhaspati ( S. B. E. 33 p. 320 v. 4 ) says that 
interest (i.ridin) is described to be of four kinds by some, of 
five kinds by others and of six kinds by still others. Nar. ( IV. 
102-104 ) names four kinds and defines them, viz. karitd 
( interest tb.ut is stipulated by the debtor himself ), kalika 
( interest accruing and payable every month ), kdytkCi ( interest 
of a pa7ia or quarter paya to be paid every day without the 
principal being liable to be reduced, whatever interest may 
have been recovered ), cukracrddhi ( interest on interest called 
compound interest ). Manu VIII. 153 mentions these four and 
commentator,? thereon give varying interpretations. Brhaspati 
( S, B. E. 33 p. 321 verse 6 ) and Vyasa ( q, by Sm. C. II. p. 154 ) 
define kuijikd as interest received from the body i. e. milk 
received from a cow pledged or the work put in by a slave or 
by a bull pledged. Br. ( S. B. E. vol. 33 p. 321 verses 7-8 ) 


<579. risr^:. i jfi. xn. 26 ; 

wwf 1%: -voisrafv I ni. ii. 



mi 


Diffprmt mriefies of infer<>fd 


419 


adds two more varieties viz. iikfiavrddhi^ ( hair- like interest 
i. e. interest payable every day and so growing every day, just 
as the top-knot on one’s head grows every day ) and bhogalabha 
( pro6t by enjoyment i. e. making use of a house or taking the 
produce of a field in lieu of interest in the case of a mortgage ). 
Gaut. ( Xn. 31-32 ) mentions the six, but instead of bhogalabha 
he uses the word ‘ adfubhcjga ’, which is defined by Kat. ( 501 ) as 
a transaction in which the complete enjoyment of the thing 
pledged or mortgaged is to be the interest. Kat. ( 498-500 ) 
defines karita, sikhavrddhi and bhogalabha. 

Br. ( S. B. E. 33 p. 319 verse 1 ) states that the creditor 
should always advance a loan after taking an adequate pledge 
or a deposit ( with a mutual friend ) or a reliable surety and 
after committing the transaction to writing or making the loan 
in the presence of witnesses. The interest may be either stipu- 
lated ( /crta) at the time of the loan or not stipulated ( akrfer ), 
as indicated in Visnu VI. 4. Yaj. II. 38 and Visnu Dh. S. VI. 3 
state the general rule that debtors of all castes may pay to 
creditors of all castes the interest settled by mutual agreement 
and the rate of interest stipulated may be with reference to an 
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article pledged or with reference to a surety given or with 
reference to a debt totally unsecured. Though this was the 
general rule, Manu VJJL 153 and Br. condemn taking even 
agreed interest if it exceeds the rates (to be specified below 
allowed by the smrtis or taking the agreed heavy interest for 
more than a year or taking compound interest or more than 
double the principal or the capitalization of interest. The 
smrtis lay down various rates of interest from different 
points of view. Gaut. XU. 26, Yaj. II. 37, Baud. Dh. S. I. 5. 
90-91, Manu Vni, 140 ( =Nar. IV. 99), Br. (S. B. E. vol. 33 
p. 320 V. 3 ), Vrddha-Harlta VII. 235 and others state the rule first 
laid down by Vasiatha that it is just and proper to take every 
month ^nth part of the principal lent, so that the principal is 
doubled in six years and eight months,*®^ and Vrddha-Harita adds 
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that the ancient sages were quite alive to the hardships of debtors and the 
evils of usurious interest. They condemned usury as a greater sin than 
even the murder of a learned brahmana. Vide Baud. Dh. S. I. 5. 93 and 
Vas. II. 40-42 quoted above on pp. 417-418. 
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be equal to 20 masas (i. e. 100 raktikas); while acc. to Baud, the pana 
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interest on 25 puranas (which were silver coins and each of which weighed 
32 raktikas) and that in 4 years and 2 months the interest on 25 puruas at 
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from foreign countries. 



mi 


Proper rates of interest 


421 


that double the interest stated above may be taken when there 
is nothing pledged to secure the debt. Yaj. and Vyasa provide 
that this rate is the proper one when some thing is pledged or 
mortgaged by way of security. Yaj. 11. 37, Manu VIII. 142 
( =Nar. IV. 100 ), Visuu Dh. S. VI. 2 provide an option that two, 
three, four or five per cent per month may be charged as inte- 
rest in the order of the varnas *** ( i. e. 2 per cent per month for 
a brahmana debtor and so on ). Yaj. II. 37 allows these rates 
only if there is nothing pledged by way of security. Vyasa *** 
( in Par. M. IIL p. 221 ) provided that the monthly rate of inte- 
rest was s^^th of the principal lent when a pledge or mortgage 
was given as against the loan, j^gth when only a surety was 
offered and two per cent per month when money was lent on 
personal security. The Anusiasanaparva 117.20 condemns to 
Hell those who take exorbitant interest. Kaut. prescribed 
( as stated in n. 688 ) fines for taking heavier interest than that 
allowed by him, Kat. ( 498 ) provides that if a debtor himself 
stipulates a higher rate of interest than is allowed by the sastra 
in times of difficulty ( in order to induce the creditor to part 
with his money ) that stipulated interest must be paid but a 
rate of interest imposed by the creditor otherwise ( by force &c. ) 
should not be enforced by the Court. *** It is probable that 
these rates are specified because of the economic conditions of 
those times which proved too much even for the ancient sages 
or different mercantile usages about interest prevailed in 
different countries at different times, as expressly stated by 
Nar. IV. 105-106 that*®^ these high rates ( including eight per 
cent per month ) had to be paid according to the law merchant 
in different countries. Manu VIII. 141 ( = Nar. IV. 100 ) holds 
that to take two per cent per month ( on unsecured debts ) is not 
improper. In medieval times also the rate of interest was 
rather high e. g. interest at 25 per cent is said to have been 
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charged on a deposit of six gadya^as kept with the mahujanas 
of Sivapura ( vide Yewur Ins. in E. I. XU. p. 273 ). Yaj. 11. 38 
provides that those debtors who carry on trade by traversing 
dense forests and those who are sea-faring traders should 
respectively pay 10 per cent and 20 per cent per month and 
tbe Mit. adds that these exorbitant rates are allowed because 
of the great danger of the loss of even the principal as the 
debtors may perish by ship-wreck or from the attacks of robbers 
and wild beasts. Manu VIII. 157 leaves the rate of interest in 
the case of seafaring merchants to those who are clever in 
these matters and who know the proper time and place. Kaut. 
{ III. 11 ) states**® that the prescribed ( dharviya) rate of interest 
is It pami per cent per month, but in transactions ( or in 
commercial u.sage ) it is five panas per cent per month ( as the 
highest, it appears ), that those who traverse forests and those 
who carry on maritime trade should pay respectively ten and 
twenty per cent per month, that those who exceed or induce 
creditors to exceed these rates should be punished with the first 
amercement, that each of the witnesses to such usurious transact- 
ions should be punished with half of the above fine. 

Other rules laid down in tbe smrtis relate to the maximum 
that can be recovered by a creditor from a debtor at one time. 
All are agreed that the creditor cannot recover at one time 
from the debtor for principal and interest more than double of 
the money lent. Vide Kaut. (HI. 11), Manu VlII. 151, Gaut. 
Xn. 28 , Yaj. n. 39, Visnu Dh. VL 11, Nar. \Y. 107, Kat. ( 509 ). 
This is called the rule of dirngumja^^ in the smrtis and of 
ddmdupat in modern times. It will be explained in detail a 
little below. As regards the interest in kind on articles lent 
there is some difference of opinion, which need not be gone into 
in great detail. Manu VIII. 151 and Gaut. XII. 33 state that on 
loans of grain, fruits, wool and beasts of burden, and products 
like ghee and milk had from cattle the total recoverable cannot 
exceed in any case five times of what is lent. Yaj. U. 39 states 
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that in the case of cattle and female slaves when loaned their 
progeny is the profit, in the case of liquids ( like oil and ghee ) 
when loaned the maximum recoverable is eightfold and in the 
case of clothes and grain it is respectively four and three times. 
Vas. n. 44-47 says the maximum recoverable at one time in 
the case of grain, flowers, roots, fruits and fluids ( like oil ) is 
three-fold and eight-fold in the case of things that can be 
weighed. Vide Visnu Dh. S. VI. 1;J-15. Visnu VI 17 i tinitktunam 
dciguna) provides that where no special rule is laid down the 
maximum recoverable is to be only double of wdiat is lent. Kat. 
( 570-572 ) states *** that the maximum recoverable in the case 
of precious stones, pearls, corals, gold, silver, fruits, silk, wool 
is double of what is loaned; of oih», liquors, ghee, raw-sugar and 
salt and land eight-fold, of baser metals five- fold. Vide Br. 
( S. B. E. vol. 33 p. 322 verses 13-16 ) and V. Nirnaya p. 229 
( quoting Bharadvaja ) for similar provisions. 


The rule of what is called duinclupal in modern times express- 
ed laconically by Manu VIJL 151 and Gaut. XII. 28 is this that 
‘ the amount of principal and interest recoverable at one time 
in a lump sum cannot be more than double of the money lent ’. 
As a debt w'as recoverable not only from a man himself but also 
from his three descendants and as therefore there w'as practi- 
cally no period of limitation for bringing a suit for money 
lent, creditors had great temptations to allow interest to go on 
increasing. Therefore the sages who condemned the profession 
of usury and particularly waiting long for the increase of 
interest laid down that whatever the length of time during 
which the principal wms at interest and whatever the rate of 
interest might have been, the creditor could recover by suit in a 
lump sum only double of the money lent. This acted as a great 
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check on the creditors’ rapacity. . Several propositions are laid 
down in the Mit.,**^ the Vyavahararaayukha and other digests 
that graft exceptions on the general rule, and that flow from 
the interpretation of Manu Vin. 151 in both readings. The 
first modification is that if interest is received every day, month 
or year and is not claimed in a lump sum at one time then the 
total interest received by a creditor may be even several times 
more than the principal lent. Br. provides ( S. B. E. vol. 33 
p. 321 verse 11 ) that every day interest or bodily interest and 
bhogal^ka may be taken by the creditor ( irrespective of the 
question of ) as long as the principal is not paid^”. 

(2) Further, if after the interest has accumulated for some time, 
there is a fresh agreement with the same debtor whereby the 
sum lent together with interest due is taken as the principal 
and interest is agreed to be paid on the amount so arrived at, 
then the total recoverable after this fresh agreement may exceed 
double the original sum lent. Manu ( VUI 154-155 ) and Br. 
( S. B. E. vol. 33 p. 331 verse 60 ) allow such a fresh agreement. 
But if the debtor does not make a fresh agreement then the rule 
of damdupat would apply. (3) If after the sum due to the 
creditor has become double of the principal lent, the creditor 
accepts another man as the debtor ( who takes the liability on 
himself ), then the creditor may recover from the substituted 
debtor after the lapse of years an amount which may be more 
than double of the sum originally lent. (4) If the debtor pays a 
part of the principal or if the creditor makes a concession ( called 
‘ reka ’ in the Mit. on Yaj. II. 39 ) and reduces the total recover- 
able or if the debtor receives an additional amount of money 
( called ‘ seka ' in the Mit. ) and it is added to the original 
amount borrowed and a fresh agreement is made between the 
parties to put the whole to interest, then the rule of damdupat 
would not apply. 
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The rule of damdupat has been acted upon by the courts in 
India in modern times®’*. Though under the Transfer of 
property Act before its amendment in 1939 there was a conflict 
of decisions, since 1929 it is settled that the rule of damdupat 
does not apply to mortgages governed by the Transfer of 
Property Act. But the rule is so reasonable and humane that 
the Deccan Agriculturists’ Relief Act ( XVII of 1879 ) has made 
(by sec. 13) the rule of damdupat applicable to all agriculturists 
as defined by the Act, whether Hindus or non-Hindus ; and the 
Bombay Agricultural Debtors Relief Act ( of 1939 ), sec. 43, 
the Madras Debt Conciliation Act ( XI of 1936, sec. 16 ) do 
the same. 

A loan has to be returned on demand if no time is fixed for 
repayment or on the expiry of the time ( if one has been fixed 
by the parties ) or when interest ceases on account of becoming 
equal to the principal ( Br. in S. B. E. vol. 33 p. 328 verse 47 ) 
Interest stops when on the debtor offering to pay the loan the 
creditor refuses to accept it and the debtor deposits the money 
in the hands of a third person ( Gaut. XU. 30, Yaj. H. 44 ). 
With Yaj. n. 44 section 84 of the Transfer of Property Act ( IV. 
of 1882 ) may be compared. Vas. n. 49 states the remarkable 
rule that interest stops the moment the king dies and begins 
to run only after the coronation of the successor. Nar. II. 39 


694. Vide Balkrishna v. Copal 1. L. R. 1 Bom. 73 ( where it was held 
that the rule of damdupat should not be extended to apply to the amount 
recoverable in execution of the decree of a civil court), Nanchand v. 
Bapusaheb I. L. R. 3 Bom. 131 (held that the rule of damdupat does not 
apply when the defendant is a non-Hindu), Copal v. Gangaram I. L. R. 20 
Bom. 721 F. B. ( the rule is excluded from mortgages the terms of which 
necessitate the existence of an account between the mortgagor and the mort- 
gagee in possession about the rents and profits), Siindarabai v. Jayawant 1 
Bom. L. R. 531 , 555 (rule applies between all Hindu debtors and creditors both 
in respect of simple as well as mortgage debts), Khimji v. Chunilal 21 Bom. 
L. R. 419 ( by agreement interest which does not exceed the principal may 
be capitalized ). It is interesting to find that in ancient Egypt the legal 
maximum rate of interest was thirty per cent and it was forbidden to allow 
interest to increase beyond the double of the principal. Vide Wilkinson’s 
• Manners and Customs of the ancient Egyptians' (First Series). 1842, vol. II 
p. 50. Usury was condemned in ancient Egypt, among the Jews (vide 
Psalm XV. 5, Ezek. XVIII. 8 and 17, Lev. XXV. 36-37 ) and by the , ancient 
smrtis (as more heinous than even the murder of a brahmana, H. of Dh. 
vol. II. p. 124 n. 269 ). 

695. ^ 

II n. 49, 
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(S. B. E. vol. 33 p. 33) provides that no interest runs on the price of 
commodities, on wages, on a deposit, on a fine, on what has been 
idly promised ( to bards and the like ) and on the stake won in 
gambling, unless there is a special or express agreement to pay 
interest. Kat. ( 508) has a similar verse, ^ but adds hides, 
crops, liquor, bride-price and suretyship debts to some of those 
mentioned by Nar. Kaut. ( HL 11 ) provides that no interest 
runs where the debtor is a person engaged in a Vedic sacrifice 
of long duration, or is suffering from a disease or is staying at 
his teacher’s house ( gurukiila ) for study or is a minor or is a 
man without any substance. As regards some cases where 
originally a thing is lent to a person out of friendship or 
because he asked a loan of it, Nar. ( IV. 108 ) and Kat. (502-505) 
lay down certain rules which are quoted in the Mit. ( on Yai 
IL 38 ) and other works. Nar. ( IV. 108 ) prescribes*’® that no 
interest ever attaches to things loaned through friendship, 
unless there is an express stipulation to that effect ; but even 
in the absence of a stipulation interest starts running after the 
expiry of six months. Nar. IV. 109 and Kat. (505) both lay 
down that a loan (of money or an article) made through friend- 
ship cannot begin to earn interest as long as no demand is 
made for its return. If the debtor refuses to return it after it 
is demanded interest begins to run at the rate of five per cent. 
Kat. ( 502-504 )*” lays down three propositions about yacitaka 
( a temporary loan of money or of an article ) : (1) When a 
person takes such a loan and goes to another country without 


^i9?TT: II n. 36; on ^rr. II. 38, VXT. WT- III. p. 224, W. p- 169 
read VSJ V?rf?<nr: i5. f%. p. 7 reads (what is appropriated 

by fraud or force), atWfTWl ‘s translated by Jolly as ’ what is abandoned 
by one and found by another’ (S. B. E. 33 p. 33). 

697. i ^ «rr- 

=5 II ^vi. ( 508 ) q. by H- P- 157, qvt Hr. HI. p. 225, i^. T. P- 20; 

C l HicyHHR vr HwngwsSr i 3^. Hi. li. 

698. H f %: sJTtH?xll-n ?VT?HI«TfrtTT I 

II HIT^ IV. 108, which II. p. 156 explains ‘ 3T H Tqiri ?H T ' 

sSlR^^tHf tit 'ff vi=H Hiirac{ i Hi%H H^»r^ -< i H ii 'Si j I ’■ g 

agucvt iiM aH I ii Hirg iv. i09. 

699. vii%sr«h«igTV HHgrvr fgsr HgcHTirr^v er^n fi ^w n ig- 

Hig II ^f^r^TTHg^i ^ Hma^rirr^v ^Qhic^- 

vrg II fisnfi v?g h • d 

^ grr^ II ^rifVI. ( 502-504 ) q. by ^«TT. on tn. n. 38, ft. f. pp. 15-16. 
II. p. 156. 
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returning it, that loan begins to acquire interest after a year 
from the date of the loan ( though no demand be made ) ; (2) if 
a person after taking a loan goes to another™* country without 
returning it even when pressed by the lender to return it that 
loan begins to acquire interest three months ( after demand ) ; 
(3) when the borrower of a thing does not return it even though 
he is pressed to return it, the king should make him pay 
interest from that day ( i. e. day of demand ), though it was not 
agreed upon, though he remained in the country and though 
he be unwilling to pay interest. The Madanaratna says that 
in these cases where no interest is settled beforehand and 
where the texts do not specify the rate ( as Kat. 505-506 do 
viz. what is lent through friendship, a deposit, balance of 
interest, unpaid purchase money, if not returned on demand, 
begin to carry interest at five per cent per month ), the rate of 
interest would be the one stated by Yaj. 11. 37 ( viz, l/80th 
per month ) and Visnu VL 4. ( akrtamapi mtsaratikrameva 
yathavihUdm ). 

Adhi’’’^ means pledge of a movable or mortgage of im- 
movable property. Nar. IV. 117 remarks that in lending 
money an adhi and surety are the two sources that inspire con- 
fidence ( in the creditor that his money will be safe ) and a 
document and witnesses are the two modes of proof that will 
establish ( the existence of a debt ). An ddhi is so called because 
the creditor is authorised to wield power over it or it is placed 
within his power (Nar. IV. 124 and Mit. on Yaj. IL 58 The 


700. Compare Visnu Dh. S. VI. 4 with the first proposition, Pinini 
{IV. 4. 21) derives yacitaka (in the sense ‘ yacitena nirvrttam’). In 
Saundanappa v. Shivbasawa 31 Bom, 354 Mr. Justice Chandavarkar 
translates (at p. 361 ) Nar. IV. 108 and Kat. ( 502-504 ). discusses the 
explanations of those passages by the Mit. on Yaj. II. 38 and holds that these 
incidents are even now applicable to contracts of debts by Hindu debtors 
and that neither the Interest Act ( XXXII of 1839 ) nor the Indian Contract 
Act affects the ancient Hindu Law. It should be noted that 31 Mad. 250 
and 53 Mad. 549 at p. 579 dissent from this view. 

701. For an illuminating discussion on pledges, vide Dr. Sen’s ‘ Hindu 
Jurisprudence ’ chap. VI. pp. 176-206. 

702. sraw ^ % swiw nn%- 

« smt? IV. 117. 

w yjvmi: I snvf on vi. ii. 58. 
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word adhi occurs in Ap. Dh. S. L 6. 18. 20 ( which includes 

among those who are unfit to be invited at a sraddha ‘ one who 
subsists on adhi ’ ). Gaut. XIL 29 also refers to adhi. Kaut. (HL 
12 ) briefly deals with adhi and after stating some rules extends 
the principles of upanidhi ( deposit ) and debt to it. Manu VUJ. 
165 employs the word ‘adhamana’ in the sense of ‘ mortgage ’. 
According to Br. ( S. B. E. vol. 33 p. 323 verse 17 ) an adhi is 
of four kinds viz. of movable property, of immovable property, 
gopya ( to be kept in custody of the pledgee only ), bhogya ( to 
be enjoyed). Nar. IV. 124 first divides adhi into two sorts, viz. 
one that is to be redeemed within a certain time fixed (by 
agreement at the time of contracting the debt ) or to be retained 
till the debt is paid off and Nar. IV. 125 again subdivides each 
of these two into gopija and bhogya. This latter division was 
known to Gaut. XII. 32 .Manu VIIL 143, Yaj. B. 59, Kat. ( 576 ), 
The subdivisions of adhi are made from several points of view 
viz, the nature of the property, the form of the pledge, the men- 
tion or non-mention of a period and the evidence to establish 
it. The Mit. on Yaj. n. 58 explains that the first kind of 
adhi mentioned in Nar. IV. 124 contains the conditions that the 
money will be repaid at a fixed time and that if the money be 
not so paid at the time fixed the thing pledged or mortgaged 
will belong to the creditor. Yaj. 11. 58 sets out three provisions 
viz. (1) when a time is fixed for ijayment, the thing pledged or 
mortgaged is lost to the debtor if the time fixed is allowed to 
pass without there being any repayment ( whether it be an adhi 
that is to be merely kept or whether it is one to be enjoyed ) ; 
(2) but if no time be fixed the thing given as security is not lost 


704. $ ^ i v t anv. «r. i. 6 . 18 . 

19-22. explains anfv here 'as rent of a house,' because occurs 

a little later. But that sense is very rare and besides hardly any smrtikara 
has condemned the letting out of one’s bouse for rent. It is better to take 
adhi as pledge or mortgage and hold that vardhusika refers only to those 
who lend corn in order to take Ij times as much (or more) after the rainy 
season as defined by Nar. IV. 110 quoted above (on p. 417). 
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to the debtor at all, when it is an adhi that is to be enjoyed; (3) if 
no time is fixed and the adhi is only to be kept {gopya) then it 
is lost to the debtor only if it is not redeemed even when the 
debt has grown to double of the principal by non-payment of 
the interest agreed upon. There is a period of fourteen days’ 
grace after this, as stated by Br. ( S. B. E. vol, 33 p, 324, 
verses 27-28) that when the principal has been doubled or the 
stipulated period in the case of a pledge delivered for a certain 
time only has expired, the creditor becomes the owner of the 
pledge, after waiting for a fortnight during which the debtor 
may repay the debt and redeem his property. Gaut. XU 29, 
Manu VTTT 143, Yaj. II. 58, Visnu Dh. S. VI. 5 provide that an 
adhi which is mortgaged with the condition that the fruit or 
profits are to be enjoyed bears no interest nor can the creditor, 
even after keeping such an adhi for a long time, make a gift of 
it or sell it. Medhatithi on Manu VH 143 holds that a mort- 
gagee with possession who is to enjoy the produce cannot, by 
virtue of the last quarter of Manu VIIL 143, make a sub-mortgage 
( called anvad/ii ). Kulluka on the other hand says that it is 
common practice in all countries for a mortgagee to execute a 
sub-mortgage of land and the like and that Manu VIII 143 does 
not forbid it. Prajapati ( q. by Par. M. HI. p. 242 ) defines a 
deed of sub-mortgage: ‘if the creditor pledges to another the thing 
already pledged to him for the same amount ( for which it was 
pledged to him ) ha should pass a fresh deed of pledge ( or 
mortgage ) and should hand over the former deed to his own 
creditor.’ It appears that sub-mortgages came to be recognized 
rather late. Bharadvaja states that if a sub-mortgage be 
effected without the mortgagor’s consent, the mortgagee would 
lose his money. 


707. frSTTU: I UsTt fg’HHit Slatw 

• f q- by {ij^r. on vi. II. 58. 
Compare the description of mortgage by conditional sale in sec. 58 (c) of 
the Transfer of Property Act (of 1882). 

708. am ?? ly fu i 

on ng. viii. 143 ; g w 

i 5 ^ 33 ? on jig. vin. 143 . 
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430 


History of Dharmaiastra 


[ Voi. 


The general rule was that an adhi ( whether of movable 
or immovable property ) that was bhogya carried no interest 
but the profits were to be taken in lieu of interest ( vide Kat 
516 ) and the debtor would in this case get back his property 
on paying the principal. Kaut. ( III. 12 ) states that immovable 
property mortgaged may be such that it can be enjoyed only by 
expending labour over it or without expending one’s own labour 
the creditor may enjoy the fruits or income thereof. But as 
noted by Vyasa and Bharadvaja the stipulation about a 
bhogya adhi may be that the income from the property is to be 
taken as in payment of the whole interest and part of the 
principal. This latter is called sapratyaya-bhogyadhi and the 
other variety where the income is taken in lieu of interest only 
is called apratyaya-bhogyadhi. The Mit. on Yaj. IL 64 after 
citing a text of Brhaspati refers to these two varieties ( though 
it does not use these terms ) and adds that if the income is not 
sufficient to meet the interest wholly then the debtor may have 
to pay the principal and the unpaid part of the debt before 
redeem ing his property. The Mit. ( on Yaj. H 64 ) states that 
the appropriate name ‘ ksayadhi ’ is given by the people to 
what is called ( above ) as sapratyaya-bhogyadhi. Bharadvaja 
states that on taking an account ( where there is an agreement 
to apply the income towards interest and reduction of the 
principal ) if the creditor has been overpaid he is to restore the 
overpaid amount to the debtor and that if a portion of the 
principal remains unpaid the debtor has to repay it. 

If a man first mortgaged his property and then sold it, the 
purchaser took it subject to the rights of the mortgagee (Vasistha 
quoted by Sm. C. H. p. 145). If a person executed a mortgage, 
a sale and a gift of the same thing on the same day, then the 


710. 
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donee would take one-third of the thing and the mortgagee and 
purchaser would share the remaining two-thirds in proportion 
to the money paid by each^^. If a person was liable to i)ay 
several debts, some secured by a pledge or mortgage and some 
taken on personal security, the latter were to be paid first and 
redemption of the mortgage was to be ordered afterwards, 
according to Bharadvaja ( q. by Vy. Nir. p. 245 ). 

The restriction that more money should not be taken from 
the sub-mortgagee than what was advanced to the mortgagor 
was for the benefit of the latter. The Par. M. ( III p. 242 ) 
provides that a sub-mortgage can be made only when the amount 
due has risen to double the principal, but that if the owner 
consents a sub-mortgage may be made even before that con- 
tingency arises. 

Kat. ( 522 ) requires that an adhi becomes valid when such 
X>articulars as the boundaries of the field or house and the 
village ( in which it is situated ) are specified Kat. ( 518 ) 
further provides that a writing of pledge or sale or gift is 
superior to a similar transaction made in the presence of 
witnesses only. If the same field or other thing is mortgaged 
or pledged to two persons separately, Visnu Dh. S. V. 185’^ and 
Br. ( S. B, E. 33 p. 326 verse 34 ) prescribe that the one who 
got possession first ( without force ) is entitled to preference. 
This shows that under ancient Hindu Law possession was nine 
points of law and that hypothecation without delivery of 
possession was known to Kat. and other smrti writers, even if 
earlier smrtis did not recognise an hypothecation without 
possession. Yaj. U. 60 and Nar. IV. 139 emphatically assert that 
a pledge or mortgage becomes perfect or effective only if there 

713. ^ a a 551: i 

I 3rsj aw • 

q. by P- ur. p. 238-239 ; Br quoted by both has 

similar verses. 

714. ^ arm vai aar %f%n- 

q. by p, 236. Compare sections 21 and 22 of the Indian 

Registration Act. 
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is enjoyment and not otherwise. This is to be taken along with 
Yaj. n. 23 and so the first in time shall prevail only if the first 
is accompanied with possession. If a sale or mortgage be made 
before witnesses to one man and in writing to another, the 
latter prevails over the former If a debtor were to pledge 
or mortgage the same thing to another after pledging it to one 
and without redeeming the first debt, Vispu Dh. S. ( V. 181-182 ) 
prescribed”® the drastic measure of corporal punishment 
( whipping or imprisonment ) if the land mortgaged was a goarrma 
or more in extent or a fine of 16 summas if it was less. Kat. 

( 517 ) in similar circumstances made the debtor liable to the 
fine imposed on a thief. Kat. ( 519-521 q. in Sm. C. H pp. 144- 
145 and V. P, pp. 240-241 ) states that in a competition between 
a document of pledge which does not give particulars of the 
thing pledged or which refers to a thing not existing at the time 
and a document in which the thing pledged is described with 
particulars or in which the thing existed at the time the deed 
was executed, the latter is entitled to preference; similarly the 
pledge of a thing specifically described is superior to a prior 
pledge of all the debtor’s property mentioned in general terms. 

If an adhi deteriorates”’ in value (i. e. becomes inadequate 
to meet principal and interest ) or if it be lost or destroyed 
though proper care be taken thereof by the creditor, then the 
debtor must either pledge another adequate thing ( in substitu- 
tion ) or the debtor should return the amount due ( Yaj. IT. 60, 
Kat. 524). The Mit. on Yaj. II. 60 remarks that it follows from 
this that it is the duty of the pledgee to take proper care of the 
thing pledged. Br. { S. B. E. 33 p. 323 verse 19 ) expressly says 

717. armm 3 tram* 

( 518 ) q. by HT. HI. 235, H. p. 144. ft. p. 237- 

Compare Kat. 518 with sec. 48 of the Registration Act which provides that 
a document relating to movable or immovable property shall prevail over an 
oral agreement or declaration unless the latter is accompanied or followed 
by delivery of possession. 
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that the pledge has to be kept carefully like a deposit, as other- 
wise interest is forfeited in case of its being damaged. If a 
pledge which is to be kept only is enjoyed by the creditor, then 
the interest stops and if it deteriorates or is lost the creditor 
has to restore it to its former condition or substitute another of 
equal value ; if a pledge to be enjoyed is lost or deteriorates 
by use then also the interest stops ; and the creditor has to 
restore it, otherwise he will lose his principal ( Yaj. 11. 59 and 
the Mit. thereon, Nar. IV. 125, 127 ). If a pledge is lost without 
any fault or negligence of the creditor, but through fate ( i. e. 
accidents like fire or flood ) or the action of the king, the debtor 
has to furnish another pledge or to pay the amount due (Kat. 523, 
Nar. IV. 126, 130, Yaj. U. 59, Vispu Dh. S. VI. 6, Gaut. XU. 39, Br., 
S. B. E. 33 p. 323 verse 21 ). From the time of Gautama’^ (about 
500 B. C. ) onwards the rule about the care required of a pledgee, 
bailee, depositee was the same viz. that he is to take of another’s 
property kept with him as much care as he would take of his 
own. Nar. ( niksepa 14 ) and Yaj. U. 67 lay down the same rule 
for all kinds of bailments. Manu VIU. 189 ( =Nar., niksepa, 
verse 12 ) illustrates what is meant by accidental loss. 

The debtor cannot redeem the pledge or mortgage before 
the time fixed by mutual agreement, but by mutual agreement 
he can redeem even before ( Br. S. B. E. p. 325 verses 32-33 ). 
If the creditor does not allow redemption when the debtor has 
a right to redeem and is ready to do so, the creditor may be 
liable to be fined as a thief ( Yaj. U. 62 ). Acc. to Kaut. (HI. 12) 
the fine is 12 papas’^. 

It has already been stated above (p.429) that in certain cases 
(i.e. when it is a gopija adlii) the ownership is lost to the mortgagor 
( i. e. in the language of modern law there is a foreclosure ), if 
the amount has risen to double of the money lent without 
payment ( even after the period of grace ) or if the period fixed 
has passed away without there being repayment (whether the 


xn. 
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amount has risen to double of that lent or not, acc. to Mit. on 
Yaj. IL 58). But if at the time of contracting the debt the 
.stipulation is to repay the sum lent with interest and there is 
no stipulation about loss of the ownership of the thing mortgaged 
( i. e, it is like a simple mortgage of modern times), then there 
is no loss of ownership. There is then only a power of sale in 
the mortgagee. So also in the case of a hhogyUdhi the mortgagor 
or his heirs can redeem the property at any time by paying the 
principal and there is no loss of ownership to the mortgagor- 
According to Yaj. II. 63 and Br. (S. B. E vol. 33 p. 325 
verse 29 ) the creditor can sell in the presence of ( the debtor’s 
relatives ) and witnesses the adhi, when the amount has grown 
to double of that lent or when the period fixed has passed, if 
the debtor has not redeemed and is absent or dead. After 
meeting his own dues the creditor has, as said by Kat. 529, to 
hand over the balance of the sale price to the king ( i. e. pro- 
bably to the court of the locality). Kaut . ^23 (m. 13 ) provides 
that if the debtor is present and the creditor is afraid of the 
loss of his money because it may exceed the market value of 
the adhi he may sell it with the permission of the judges 
(dharmastha) or he may demand a surety for assurance. It 
appears from these passages that a sale through court and a 
right of private sale were both recognised in the case of mort- 
gages in ancient India ( as in modern times under sections 65 
and 69 of the Transfer of Property Act ). 

There were two other special kinds of adhi described in 
Yaj. II. 61 viz. caritrabandhaka'’^* and saiijankara. The first 
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occurs either when the creditor being known to be very honest 
the debtor gives as security a property of very great value for 
a small debt or where a debtor being known to be very honest 
a property of very small value is accepted as security for a 
large debt. In such a case there is no forfeiture or foreclosure 
of the property in any case but the king (or judge) should 
award only double the principal lent. Another meaning is that 
in a caritrabandhaka it is the merit ( apurva or pumja ) arising 
from bathing in the Ganges or from performance of agnihotra 
that is given as security ( i. e. he will forfeit merit on non- 
payment ). In this case the creditor will receive double and 
there is no loss or forfeiture of adhi. A pledge made with 
acUgankara occurs when at the time of making a pledge the 
stipulation is ‘I am liable to pay only double but there will be 
no loss of the thing pledged’ or (a second meaning of) satyah- 
kara is that ‘ when an earnest ( a ring or the like ) is given at 
the time of a sale and the vendor breaks the promise he has to 
pay double of the earnest ’. 

If the mortgagee is dead or absent abroad, and the debtor 
wants to redeem he may take back the adhi after paying the 
amount due to the family i. e. to his sons and other agnatic 
relations or to his cognates and in the absence of these ( if the 
creditor be a brahmana ) to other brahmanas ( and if no brah- 
manas be available ) he may cast the money into water ( Yaj, 
n. 62 and Nar. IV. 112-1 13 ). The Kausika-sutra ( 46. 36-40 ) 
contains provisions about casting the debt in the cemeteTy 
or where four roads meet if the creditor is dead and there are no 
heirs. The Sahgraha says that it may he thrown into water with 
a palasa leaf to the accompaniment of Tai. S. III. 3. 4. 1-2 quoted 
above ( n. 671). Another alternative is that the debtor may have 
a valuation of the adhi made at the time when he wants to 
redeem ( and the creditor is absent ), and allow it to remain with 
the creditor but without interest { and redeem it at the valua- 
tion when the creditor comes or secure the price from the 
creditor if the adhi be afterwards lost or destroyed, acc. to 
Mit. on Yaj. II. 63 ). 

Prafibhu. A pratibhu or lagnaka (Br. quoted in n. 681 and 
Kat. 530 ) means ‘surety’. Pratibhavya (being a surety) was 
known to Gautama ( XII. 38 ) and pratibhu was known to Panini 


46 , 36 - 40 . 
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( II. 3. 39 ), Suretyship requires the concurrence of three persons 
viz. the creditor, the borrower ( called the principal debtor ) and 
the person who agrees, for inspiring confidence in the creditor^*, 
to pay or indemnify if the principal debtor commits default. 
Manu Vni. 160 speaks of surety for appearance and for repay- 
ment of debt. According to the purpose of the transaction a 
surety is of three kinds (Yaj. 11. 53 =Visnu Dh. S. VI. 41 and 
Nar. IV. 118 ) viz. for appearance, for payment and for honesty. 
The first undertakes to produce a person before a court and 
assures the court that the person concerned will not abscond 
from the country ; the surety for payment agrees that in case 
the debtor does not pay the principal and interest, he will him- 
self pay both ; the surety for honesty as.sures the employer or 
other person with whom another man deals that the latter is an 
honest and good man, that he would not deceive and that re- 
liance may be placed on him ( vide Mit. on Yaj. II. 53 and Sra. 
C. IL p. 148 for these explanations ), Br. ( S, B, E. vol. 33 
p, 327 verses 39-40) speaks of four ( including the three of Yaj. 
n. 53 ), his fourth being one who promises to deliver or restore 
the assets that are with the debtor { such as household furniture 
or ornaments). Yaj. and Nar. must be deemed to include this 
last under the surety for payment. Kat. (530) ’2* says that a 
surety ( lagmlca ) may be caused to be given for repayment ( of 
a debt), for appearance {upasthami), in lawsuits, for honesty 
and for taking oaths (or ordeals). Acc. to Harita a surety is 
taken for five purposes viz. for keeping the peace ( abhiya ), 

726. JiTra>Tn^ srm ^ i f^ari. on 7^.11.53, 

77J-. a. p. 247. 

727. urTTv 
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ff. q. by mrra p. 655, H. p. 148 and sv. J?. p. 247. 
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5ITF*fT- 530 q, by 3iqTI^ p. 655. qn. WT. III. 249. ?T. fl. p- 247. When a 
special oath or ordeal was to be taken or undergone at some future date, a 
surety was taken from the party. A surety was also to be taken from both parties 
to a litigation (Yaj. II. 10). q?qt I q^a^ qqrfts 

UTlif f? II ruffs q- 6y II. 148 and q. p. 248: ‘ rq^smmw 
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All the above kinds of sureties are taken in modern civil and criminal pro- 
ceedings. Vide see 145 of the Civil Pro. Code (for sureties for the perfor- 
mance of a decretal order or repayment of money ordered by a Court to be 
paid, for restitution of property taken in execution), sec. 55 (4), Order 25 
rule 1, Order 38 r. 5, Order 41 rules 6 and 10 of the Civil Pro.'code and 
Cr. Pro. Code, chap. VIII, sec. 426, 499 &c. in criminal matters. 
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for honesty, for repayment of debt, for delivering the debtor’s 
property to the creditor, for appearance. V. P. p. 248 quotes 
Vyasa (who mentions seven kinds of sureties) and remarks that 
all can ultimately be reduced to three varieties. 

If the surety for appearance cannot produce the person at 
the time and place agreed upon, he should in that case pay to 
the creditor what he has bound himself to pay CKcept where the 
debtor is prevented from appearing by act of God or of the 
king. But a period of a fortnight, a month or three fortnights 
at the most should be allowed to the surety to find out the 
absconding person’^. If he can produce him within that time 
the surety would be free from liability ( Kat. 531, 532, Br. in 
S. B. E. vol. 33 p. 327 verse 42). If the surety for appearance 
cannot ( even after time is given ) produce the debtor or the 
debtor dies then the surety has to pay from his own pocket the 
money due from the debtor (Manu VIII. 158 and Kat. 532-33). 
All this is subject to the proviso of the act of God or of 
the king. 

Sureties of all kinds are personally liable to make good 
the loss arising from the non-appearance of the debtor, or from 
his dishonesty or non-payment ( Yaj. IL 53, Visnu VI. 41, Br. in 
S. B. E. 33 p. 327 v. 41 ) ; but the sons of the surety for appea- 
rance or honesty were not liable, if the surety died Yet if the 
surety for appearance or honesty stood surety only after taking 
some security from the debtor for so doing, then even the son 
would be liable to reimburse from such security the person 
losing. The liability of sons and grandsons for the suretyship 
debt of the father or grandfather will be discussed a little later 
on. If there are several sureties, then each will have to pay a 
proportionate part of the debt; but if each of the sureties has 
undertaken the whole liability of the debtor ( i. e. if the liability 
of all is joint and several ) then the creditor may at his will 
recover the whole debt from any one of the several sureties 
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(Yaj. IL55, Nar. IV. 120). Kat. 538 states a special rule 
that whichever out of several sureties that have incurred joint 
and several liability is found present at the place (of the 
agreement ) should be made to pay the debt ; if such a surety 
has gone abroad his son may be made to pay the whole, but if 
the surety be dead the son should be made to pay only the share 
of his father ( there being several sureties ). If a ■surety being 
pressed or harassed by a creditor pays openly ( before all people) 
the debt (wholly or in part)^^^ then the debtor will be made to 
pay after three fortnights double of what the surety has to pay 
( Yaj. n. 56, Nar. IV. 121, Visnu Dh. S. VI 44, Kat. 539). But 
if the surety pays without being pressed he would get only 
what he paid and if the debtor reimburses the surety without 
loss of time then he has not to pay double. These rules apply 
to money lent ; but in the case of grain, clothes and liquids the 
debtor must pay to the surety three, four or eight times respec- 
tively ( Yaj. II. 57 ). Who could not be accepted as sureties has 
already been stated ( on pp. 291-292 ). 

Several were the modes of the recovery of debts. Manu 
( VUI. 47-48 ) requires the king to make the debtor repay his 
debt to the creditor in whatever way he can do it. There is a 
difference in the modes of recovery according as the liability is 
admitted by the debtor or not. If liability is denied then the 
only method is to file a suit for the recovery of the debt. But if the 
liability is admitted by the debtor, then Manu VIIL 49 (=Nar. IV. 
122 ), and Br. ( S. B. E. vol. 33 p. 329 v. 54 ) mention five means of 
recovery viz. dharma ( persuasion ), cyavahui-a ( legal proceed- 
ing ), chala or upadhi ( trick ), cai'ifa ( sitting down at his door ), 
or bala ( compulsion to do work or confinement ). It appears 
from Ap. Dh. S. ( I. 6. 19. 1 ) that the method of sitting at the 
door for recovery of debts was known to Ap. ( the creditor so 
doing is designated pratyupavista ). In a Marwad Inscription 
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dated samval 1198 (1141-42 A. D.) this practice is called kaya-vrato 
{yadi brahmanah kayavratam krtva mriyate). Vide E. L vol. XI. p. 37 
at p. 40. These modes of recovery except vyavahara are explained 
by Brhaspati as follows : ^ The method of dharma consists in 
sending messages ( to the debtor ) from his friends and rela- 
tives, in persuading him to pay with sweet words, by following 
the debtor (i. e. by persistent dunning) and by frequent requests. 
Trick consists in the creditor borrowing from the debtor some 
ornament or other article under the pretext of its being required 
in a festival and not returning it or in retaining what the 
debtor has handed over to the creditor for being delivered to 
another ; that is compulsion when the debtor is brought to the 
creditor’s house, is then confined or beaten and thus induced to 
repay the debt ; that is acarita where the creditor keeps tied 
his own wife or son or cattle at the debtor's house or sits down 
at his door ( fasting ). All these methods could not be employed 
in the case of all debtors. Kat. ( 477-480 ) has already been cited 
(on p. 383) to show how the king is to employ the various methods 
in the case of brahmanas, traders &c. If the creditor employs 
any one of the methods ( other than vyavahara ) and harasses 
a debtor when the latter claims judicial investigation and there 
is a doubt or dispute between the two as to the amount, the rate 
of interest, the liability to pay, the creditor would lose his 
claim and would have to pay a fine equal ( to the claim )^^. 
Kat. 589 and ( S. B. E. vol. 33, p. 331 verses 63-65 ) lay 
this down. But when the debtor admits his liability and yet 
does not pay and when the creditor therefore employs one of 
the means ( other than a suit ) appropriate to the caste and 
position of the debtor, then, if the debtor complains to the king 
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against the creditor, the debtor would be compelled by the king 
to pay the debt and a fine for unnecessary complaint ( Yaj. 
II. 40, Manu VIH. 176, Visnu Dh. S. VI 19 ). Kat. ( 580-584 ) 
provides that where it is the custom of the country, the 
creditor may hold the debtor in restraint openly before an 
assembly of people until he pays what is due, that when a man 
so restrained has an inclination to answer calls of nature, he 
should be followed behind by the creditor or he should be 
allowed to go alone but fettered, that he should be allowed to 
go home for his meals and at night if he furnishes a surety, 
and that the surety will have to remain in restraint ( while the 
debtor is absent ), that if the debtor cannot secure a surety or 
does not accept the proposal of lurnishing one he should be 
confined in jail or should be kept guarded by men ; but that a 
respectable man who is trust-worthy and pure in conduct should 
not be put in jail, that he should be allowed to go without fetters, 
or after being bound by an oath. Manu VIU. 177, Yaj. II. 43, 
Nar. IV. 131 lay down that if a debtor is unable to pay a debt 
then he should be made to do work suitable to his caste in the 
house of his creditor of the same or higher caste in order to 
gradually liquidate the debt ( but without detriment to his own 
family ) and a brahmana debtor should be made to pay by easy 
instalments’^. Kaut. IH. 11 provides’® that agriculturists 
and king’s servants should not be seized ( for debts ) at the 
time when it is the season for them to work, nor a woman for 
her husband’s debt unless she has promised to repay her 
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can be kept in civil jail under Order 21 rules 37-40 of the Civil Pro. 
Code, In most European countries imprisonment for debts was abolished 
only in the 2nd half of the 19th century. Even now in England under 
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husband’s debt, but wives of cowherds and those who take a lease 
of lands for half produce may be arrested for non-payment by the 
husband. As compared with the harsh legislation against debtors 
in most ancient and medieval systems of jurisprudence the rules 
laid down by the smrtis are very mild and humane’®. If there 
were several creditors there was priority among them i. e. the 
earlier debt prevailed over the later one ; a brahmana creditor 
however ( whatever the date of his advance ) was preferred to a 
ksatriya or other creditor (Yaj. II. 41, Kat. 514). Kaut.’^ states that 
the debts owed to the Crown and a srotriya take precedence over 
other debts and that unless the debtor is going to abscond 
several creditors should not simultaneously proceed against one 
debtor. Section 56 of the Bombay Land Revenue Code makes 
Government assessment a paramount charge on the land. But 
acc. to Kat. ( 513 ) if several debts were contracted in writing 
on the same date, they should all be treated as equal and paid 
off pro raki from the debtor’s assets if insufficient ; but, if a 
creditor established that a particular article belonging to a 
debtor was manufactured by the debtor with his money only, 
that creditor alone got the money recovered by sale of the 
article ( Kat. 515 ). Bharadvaja states that if a debtor has no 
cash then the creditor should be paid by sale of the debtor’s 
other property in order viz. grain, gold, iron, cattle, clothes, land, 
slaves, and conveyances, ( in the absence of fields ) his garden 
and lastly his house and in the absence of even a house time 
should be granted to debtors of the three higher castes. 

739. Under the law of the Twelve Tables in Rome a creditor could put 
the debtor to death or sell him to a stranger beyond the Tiber or, if there 
were several creditors, they could divide the body of the debtor among them- 
selves after the third market day (Table III in Ortolan’s Roman Law p. 106). 
Vide Sen’s 'Hindu Jurisprudence’ pp. 316-17 for later Roman and Irish 
rules. 
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In view of this passage the remark of Mr. Golap Chandra Sarkar in his 
•Hindu Law’ (7th ed. of 1933) p. 432 'Hindu Law nowhere contemplates 
a compulsory sale of immovable property in execution of decrees ' seems 
hardly correct. 
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When a debtor was not able to return the entire debt in a 
lump, he should write on the back of the document of debt the 
sums paid by him from time to time or the creditor may pass 
a receipt {upagala or pravesapatra, as the Mit. designates it) to 
the debtor signed by himself (Yaj. IL 93, Nar. IV. 114, Visnu 
Dh. S. VI. 26 ). If the creditor, though requested by the debtor, 
would not pass a receipt he was to lose the balance of his debt 
(Nar. IV. 114). Nar. IV. 115 and Br. (S. B. E. vol. 33 p. 332 
verse 66 ) further provide that if the creditor does not WTite 
down ( either on the bond itself or in a separate document ) 
the money recovered by dharma or some other method then the 
debtor himself will be entitled to interest on the amount paid 
by him. When the whole debt is paid off, the creditor 
should tear off the bond of debt or he may execute another 
document in order to show that the debtor is freed from the debt 
( if the original is lost or is not within easy reach ) and when a 
debt is borrowed in the presence of witnesses, it should be re- 
turned in the presence of the same or other witnesses ( Yaj. IL 
94, Visnu Dh. S. VI. 24-25). Nar. IV. 116 requires the creditor 
to return the document when the whole debt is paid off or to 
announce openly to others that it has been paid^^^ 

It has now to be seen who ( other the man himself ) are 
liable to pay a man’s debt. The liability to pay another’s debt 
may arise on three grounds, (1) religious, (2) equitable and 
moral, (3) legal, such as agency (express or implied) or 
authority. That the sons and grandsons of the original debtor 
are liable to pay on religious grounds the debt of the father is 
expressly stated by numerous writers such as Kaut. IIL 11, 
Yaj. II. 50, Nar. IV. 4, Br. ( S. B. E. vol. 33 p. 328 verse 49 ), 
Kat. (560), Vrddha-Harlta VH. 250-51, Visnu Dh. S. VI. 27. 
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The important question is whether the srartis declare the liabi- 
lity of the great-grandson. It is clear that smrtis like that of 
Br. expressly say that the great-grandson is not liable to pay 
his great-grandfather’s debt. The Visnu Dh. S. VI. 28 says 
that the descendants beyond the grandson need not pay if they 
are unwilling to pay. Others like Nar. IV. 4 and Kat. say that 
the obligation to return a debt ceases from the fourth. The 
question is what is meant by the fourth i. e. is it meant to 
exclude, in calculating, the original debtor or to include him ? 
It is possible to hold ( particularly because the great-grandson 
is not expressly mentioned in most smrtis ) that the fourth 
means ‘ inclusive of the original debtor But this appears to 
be in conflict with the rule in Manu IX. 137 ( which is the same 
as Baud. Dh. S. B. 9. 6, Vas. 17. 5, Visnu Dh. S. 15. 46) that the 
son, grandson, and great-grandson confer the greatest spiritual 
benefit on the ancestor, the rule (Manu IX. 186, Nar. IV. 6) 
thatjMJi^fos (in sraddha) are to be offered by three persons in 
descent and the general rule that whoever takes the inheritance 
must offer the pinda and pay the debts of the ancestor ( Gaut. 
XU. 37, Yaj. U. 5l’, Nar. IV. 23, Visnu Dh. S. XV. 40 and VI. 29). 
Therefore, following the canons, viz. the rights to property are 
co-extensive with the liability to perform sraddha and to pay 
off debts (which is quite logical and reasonable), that the 
texts relating to the same subject matter must be harmonized 
and reconciled as far as it is reasonably possible’*^ to do 
{ekavakyatd-nyaya), that apparently conflicting texts are to be 
assigned their appropriate spheres {visayavyavastha), and that a 
direct conflict ( and so an option ) is to be presumed only if no 
other recourse is open, the Mitaksara and other commentators 
put forward the interpretation that the texts stating that the 
great-grandson is not liable to pay the great-grandfather’s debt 
apply only to cases where the. great-grandson inherits no ances- 
tral property, but that he is liable if he takes ancestral proi)erty. 
Dr. Jolly in his note on Nar. IV. 6 (in S. B. E. vol. 33 p, 44) 
remarks : “ the doctrine, viz. the liability to pay debts contracted 
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by an ancestor extends to the great-grandson, is opposed to the 
teaching of such an eminent authority as Vijnamsvura, who 
maintains in the Mitakmra tiuxt the yreat-grandson''^^ is not liable 
for debts contracted by his great-grandfather, and conversely that 
he does not inherit his property’. He makes similar remarks in 
his Tagore Law Lectures for 1885 ( on ‘ adoption, partition ’ &c. 
p. 171 ). Dr. Jolly is under some misapprehension since the 
Mit. in two places deals with this matter and expressly states 
that the great-grandson is liable to pay debts contracted by his 
great-grandfather if he has taken ancestral estate but not other- 
wise. The following propositions are deducible from the smrti 
texts and authoritative commentaries like the Mit. and the 
Viramitrodaya ( Vyavaharaprakasa ). The^^ first proposition is 
that the debts of a man must be paid by his three descendants 
(son, grandson and great-grandson) if they have ancestral 
estate in their hands ( Mit. on Yaj. H. 51 quoted in note 745, 
Sm. C. IL p. 171, V. P. p, 264 ). The 2nd proposition is that 
even when no ancestral estate was taken by the descendants 
the son was liable to pay his father’s debts with interest, the 
grandson was liable to pay his grandfather’s debt but without 
interest and the great-grandson was not liable to pay even the 
principal, if he was unwilling to pay. This proposition is 
enunciated by Visnu Dh. S. VL 27-28, Br. ( S. B. E. vol. 33 p. 328 
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746. The first proposition is followed by modern decisions in British 
India. Vide Lachman Das v. Khunnu 19 All. 26 (F. B. ) which holds that 
the mortgagee of a man who had mortgaged joint ancestral property can 
enforce his mortgage against the grandson of the mortgagor for the realiza- 
tion of interest as well as principal, Ladu Narain v, Gobanlhan 4 Patna 
478, Masit IJllah v. Damodar Prasad 48 All. 518 (P. C. ) where the Privy 
Council held that the great-grandson is liable for the debts of his great- 
grandfather as much as he is liable for those of his father or grandfather. 
In all these cases passages from the smrtis of Yaj., Nar. and Br. and from 
the Mit. and the Viramitrodaya are quoted and discussed, . 



Liability of sons mid other descendants 


445 


ni] 


V. 49 referred to on p. 443) and Kat. 556’^^. In Narasimharav v. 
Antaji 3 Bom. H. C. R. 61 it was held ( probably following Brhas- 
pati, though not quoted in the judgment ) that the grandson was 
liable to pay the debt of his grandfather without interest even 
if there was no ancestral estate. This was felt to be a great 
hardship on heirs ( taking no ancestral estate ) and in order to 
remove it Bombay Act VII of 1866 ( the Hindu Heirs’ Relief 
Act ) was passed whereby it is provided that a son or grandson 
is not liable to be sued for the debts of his deceased ancestor 
merely by reason of his being such a son or grandson and that 
the son, grandson or other heir shall be liable only to the extent 
of the assets that come to his hands. The same is the law laid 
down in other parts of India by judicial decisions. Br. (S. B. E. 
vol. 33 p. 338 verse 48) recommends that the father’s debt must 
be paid first of all and after that one’s own debt ; but a debt of 
the grandfather must always be paid even before the prece- 
ding^** two kinds of debt. These two propositions of Hindu 
jurists are very lucidly, but succinctly, set forth by the Vlra- 
mitrodaya quoted below’*’. The third proposition (which is an 
exception to the above two ) is that even a son is not liable to 
pay certain illegal and immoral debts of his father. This pro- 
position will be discussed a little further on. A fourth proposi- 
tion is that even when the father is not dead, the son, grandson 
or great-grandson may be liable to pay the father’s or other 
ancestor’s debt under certain circumstances. Yaj. II. 50 pro- 
vides that sons ( and grandsons ) must pay the debt of the father 
when he is dead or has gone to a distant country or is afflicted 
with an incurable disease. Nar.’*® IV. 14, Yisnu VI. 27, Kat. 

747. g rmnii: 

iSn ?!. 556 q. by II. p. 170 and r. p. 48. 

748. I nm: q d i e f ^' ^ U 

q. by 5^r. n. p. 185, fq. T- p. 47, qxT. m. HI. p. 264. 

749. giw 

1 3139^ I g gwwfv 3 i vq. q. p. 264. 

750. ^ qOTsni qqrah qr i i^sui. 

VI. 27 ; q qg qtn qliqTlni qr i iil>iic4iqwitqg«i fqg^ gl: ii 

^tqqqrigqrg i q^q^qiN ^qamf q grqqg ii 
si'^sRui %q f^iRdH. • « 3:1531= 

548-550 q. by ajw^- P- 650, f5. x. pp. 50-51, qXT. UT. HI. 264, H. 

p. 169, ozix. fq. pp. 255-56. Some of these ascribe the last to gifxqfq. 
The first and third verses of Kat. are quoted in Peda Venkanna v. 
Sreenivasa 41 Mad. 136 at p. 149. The sqq. fq. (p. 256) remarks that 
these texts indicate that during the father’s lifetime only the sons are liable 
for the father’s debts and not the grandsons, but if no sons are alive 
then even grandsons will be liable. 
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548-550 state that when the father, though living and near, 
becomes an ascetic (acc. to Visnu), is afflicted with such diseases 
or calamities as blindness from birth or loss of caste ( due to 
grave sins ), lunacy, tuberculosis, leprosy and other ( incurable ) 
diseases or when he has left his country or has gone on a long 
journey or is very old ( above 80 ) the son will have to pay the 
debt of the father after the twentieth year ( from his going 
abroad ). Acc. to V. R. ( p. 50 ) if the father’s disease was incu- 
rable or if it was certain that he would not return from his 
journey then the son was bound to pay at once and was not 
entitled to wait for 20 years. Kat. ( 552-553 ) introduces a 
further restriction that even when the father is dead, if the son 
has not attained years of discretion { i. e. if he is a minor ) he 
need not pay the debt of his father during his minority ; but 
when the proper time to pay arrives he must pay the debt ; 
otherwise the ( ancestors ) may remain in hell. Thus the son’s 
liability during the father’s lifetime or absence was not abso- 
lute but limited according to the smrtis , and digests ; judicial 
decisions, however, have brushed all this aside and the son’s 
liability to pay his father’s debts during the latter’s lifetime is 
now as absolute as after his death. This will be discussed 
further on. 

According to all smrti writers even the son, though he may 
have taken the ancestral estate, is not liable to pay certain 
debts of the father which are compendiously described as 
‘ illegal or immoral ’ in the decisions of courts. Gaut. XU. 


552-553 q. by II. p. 164, j,. p. 263. The 2nd is 

HIT? IV. 31. 


752. 


i jtI. xii. 38; Jirft- 


III- 16; 'i I fur^R gat 

II gil: qi II 5? gqjgsigRR ftuH: II 

II. 47. 54 ; ^ ftiTT q4II^4n?ij=l4g I 

ftsn II snrg iv. lo ; ^ ^ ^ tUEdrira ^ i g ggw 

^ q. by finn. on VJ. II. 47 ; qnrqrR explains 

^ debts (mentioned in Nar. IV. 10 and Br, ) as follows; ‘ 

146115*1*1 tiH gwrg I ■ER ftw -MSirMM sBFUTf ftlfREI qr I 3 % g f g ifi t 
ft'aig I? tig II ^ilRT. q. by aivul; p. 648. II. p. 170, im. UT. 

III. p. 266, ft. Et. p. 58, R. q. p. 266; fUigR is explained as 
^ 1*514 I ^RiJKUl II q. by funT. on qy- H. 

II, p. 170. 
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38, Kaut. in. 16, Manu VIE. 159-160, Vas. 16. 31, Yaj. IL 47 
and 54, Nar. IV. 10, Br. (S. B. E. vol. 33 p. 329 verse 51), Kat. 
( 564-565 ), Usanas and Vyasa provide that the son is not bound 
to pay the following debts of his father viz. those incurred as a 
surety ( for honesty or appearance ), for drinking or in gamb- 
ling, those arising from idle promises ( to bards, wrestlers and 
the like ), debts for promises made under the influence of wrath 
or illicit love to women, the balance of a fine or toll and those 
that are not vydvahdnka. A debt arising from wrath is explai- 
ned by Kat. as one where the father causes physical injury to 
another or destroys another’s property through anger and then 
promises something to pacify the person wronged. As regards 
the suretyship debts of the father, Yaj. IL 54, Vyasa and Kat, 
( 561 ) provide that when the father was a surety for payment, 
then the son was bound to pay the principal of the debt for 
which the father stood surety, but the son of the son was not 
liable at all to pay the suretyship debt of his grandfather even 
when the latter was a surety for payment’®^. These verses 
about the debts which the son was not bound to pay have been 
quoted and explained in numerous decisions of the courts. But 
as this work does not profess to be a treatise on modern Hindu 
Law those cases are passed over here. What is meant by 
‘ debts that are not vyavaharika ’ has presented the greatest 
difficulty to the medieval commentaries and digests and also 
to modern courts as noted below Kat. 534 further notes that 


753. vrai: aTfauT«aT»ia ga: i wa qwtwfSar g a 

taajv: II svTO q- by the fJrai- on VT- II. 54 ; H t RtH i sqiiia qragfa^a a g a?aj- 
f^ I gawrfq aa aaa q>ian- q- by p- 656. ft. p, 44 . 

754. -jng a a -aiiqiacqa; • 311 x 1 % p. 658 ; ‘ > 

II. p. 170; a gx wiai i qH i aaH. ' a. p. 265: a 


araxa^ ; 


ft. f%. p. 17. Cole- 


brooke translates a as 'debt for a cause repugnant to good 


morals’ ; other renderings are ‘which as a decent and respectable man 
the father ought not to have incurred’ (32 Bom. 348 at p. 351); ’not 
lawful, usual or customary ’ (39 Cal. p. 862. at pp. 868-869); ’not suppor- 
table as valid by legal arguments and on which no right could be esta- 
blished in a court of justice in the creditor’s favour’ (37 Mad, 458 at 
p. 460); vide Bai Mani v. Vsafali 33 Bom. L. R. 130 (at p. 133) and 
Bal V. Maneklal 56 Bom. 36 where the various meanings of ’ avyavaharika ’ 
and the conflict of judicial decisions are set out (at pp. 50-53 ). In the 
latter case the wide meaning of the words given in 32 Bom. 348 has been 
disapproved of (at p. 53). In Govindprasad v. Raghunathprasad I. L. R. 
( 1939) Bom. 533 a Full Bench has dealt with the meaning of ’avyavaharika’. 
In Heniraj v. Khemchand I. L. R. (1943) All. 727 the Privy Council state 
the various renderings of avyavaharika given by different authors and judges 
and hold that Colebrooke’s rendering makes the nearest approach to the real 
meaning of the word as used in the smrtis and that it is the character of th? 
debt that is to be looked to and not the actions of the father. 
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where the father became a surety for appearance ( or honesty ) 
after receiving a pledge from the person whose surety he 
became, then the son of the surety may be made to pay the 
money due from that pledge in case the father is dead or has 
gone abroad 

The case law on the subject of the father’s debts and the 
son’s liability to pay them has assumed enormous proportions. 
This is not the place to discuss the case-law. But as the courts 
in India profess to follow the Hindu Law of the sages and 
medieval digests, it is necessary to examine some of the 
principles laid down by the latest decision of the Privy Council- 
In Brij Narain v. Mangla rnisaxi 51 L A. 129 ( = 46 All. 95) 
the following five propositions are laid down by the Privy 
Council ( at p. 139 ) : (1) the managing member of a joint 
undivided estate cannot alienate or burden the estate qua 
manager except for purposes of necessity ; (2) if he is the 
father and the other members are the sons, he may, by incurring 
debt, so long as it is not for an immoral purpose, lay the estate 
open to be taken in execution proceeding upon a decree for 
payment of that debt ; (3) if he purports to burden the estate 
by mortgage then, unless that mortgage is to discharge an 
antecedent debt, it would not bind the estate ; (4) antecedent 
debt means antecedent in fact as well as in time, that is to 
say, that the debt must be truly independent and not part of 
the transaction impeached ; (5) there is no rule that this 
result is affected by the question whether the father, who 
contracted the debt or burdened the estate, is alive or dead. It 


755. i 

534. q. by the Mit. on Yaj. 11. 54, 3ltTTl4 P- 656. 
Vide Choudhuri Govind Chandra v. Hayagriba 10 Patna 94, where it was 
held that when a father stood surety for the honesty or good behaviour of 
another as guardian for a minor's property, the son was not bound to pay 
the suretyship debt of the father. In Kottapalli v. Kanuparti 58 Mad. 
375, where the father executed a surety bond that a certain judgment debtor 
would file an insolvency petition within a specified period and the debtor 
failed to do so, it was held that the guarantee was one for confidence or 
honesty and that the sons were not liable on the father’s death. Similarly in 
Dhir Narain v. Shiva Sahay A. I. R. 1935 Patna 127 it was held that sons 
are not liable under Hindu Law where the father stood surety for appearance 
only. In Narayan v. Venkatacharya 6 Bom. L. R. 434 it was held that 
under the law of the Mitaksara a grandson is not liable to pay a debt which 
his grandfather contracted as a surety unless the latter in accepting the 
liability of a surety received some consideration for it. 
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is necessary to see how far these principles agree with or 
deviate from the law of the smrtis and the digests. The first 
proposition is in consonance with the law of the smrtis and of 
the commentaries like the Mit. Yaj. II. 45 provides”® that 
whatever debt is contracted by the head of the joint family for 
the necessities of the family has to be paid by the members 
who take the ancestral estate when the head is dead or goes to 
a foreign country. The Mit. on Yaj. II. 114 quotes and explains 
a smrti text “ Even one (the head or manager of a joint family) 
can make a mortgage, sale or gift of immovable property in a 
time of distress, for the necessities of the family and particular- 
ly for religious and charitable purposes ”. What is meant by 
‘ debts in times of distress ’ and ‘ kutumbarthe ’ is explained by 
Kat. ( 542-43 ) quoted in n. 756. This has been the foundation 
of numerous cases, the first and the most important of which is 
that of Hunoomanpersaud v. Mussurmt Babooee^^’’ 6 Moore’s 
Indian Appeals p. 393 ( P. C. ). The 2nd proposition laid down 


736. f fTtt I 5T 55 - 

nm. II. 45; ^ 

g II ii<T4i|iir ^ I '• 

q, by 3l<iri^ p. 647, cpCT' UT. HI. p. 268. Nar. IV. 3, Manu VIII. 166, 
ViMU Dh. S. VI. 39 contain similar provisions, all of them employing 
the word (fo'' purposes or benefit of the family). 

757. At pp. 423 and 424 of 6 Moore's Indian Appeals the Privy Council 
employ the following words that have become classical ; ‘ The power of the 

manager for an infant heir to charge an estate not his own is under the 
Hindu Law a limited and qualified power. It can only be exercised rightly 
in a case of need or for the benefit of the estate. The actual pressure on 
the estate, the danger to be averted or the benefit to be conferred upon it in 
the particular instance, is the thing to be regarded.... They think that if 
the lender does inquire and acts honestly, the real existence of an alleged 
sufiicient and reasonably credited necessity is not a condition precedent to 
the validity of his charge and they do not think that under such circum- 
stances, he is bound to see to the application of the money’. The words 
’ the actual pressure, the benefit to be conferred ’ and the remarks about 
inquiry by the lender are a prolific source of litigation and have given rise 
to a mass of case-law. In L.R. 51 I. A. 129 at p. 137 the Privy Council them- 
selves say that the distinction made between secured and unsecured debts 
of the father is anomalous. They give an instance. 'A father who is 
manager borrows a like sum from A and B. To A he gives a mortgage on 
the family estate containing a personal covenant. To B he gives a simple 
acknowledgment of loan. B sues and gets a decree ; on this decree execution 
can follow and the estate can be taken. A. suing on his mortgage, cannot 
recover’ (because the debt was not antecedent). 
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above also follows from several smrtis ( such as Yaj. H 50, 
Visnu Dh. S. VI. 35, Nar. IV, 2, 4, 6 ) and the rules about 
immoral debts cited above. But it is difficult to understand 
why the Privy CJouncil make a distinction between a simple 
personal money debt of the father and a debt secured by a 
mortgage ( as in propositions 2 and 3 ). The ancient texts and 
commentaries make no such distinction. Vide 42 Mad. 711 at 
p. 731, 26 Bom. 206 at pp. 217-219 (F. B.) and 60 Bom. 311 (F. B.) 
where this is pointed out. With the greatest respect it must 
be said that the distinction is not only without dharmasastra 
authority, but is also anomalous. The distinction between 
‘ antecedent debt ’ and a debt contracted at the time of execut- 
ing a mortgage is unknown to the smrtis or digests. The 
Privy Council had used for the first time in a very early case 
( viz. Suraj Bunsi v. Sheo Proshad 6 I. A. 88 at p. 106 = 5 Cal- 
148, 171) the words ‘antecedent debt’^^® for which there is 
nothing corresponding in the Sanskrit authorities and round 
which elaborate arguments came to be centred in numerous 
later cases. According to the Privy Council ( proposition 5 ) 
the son’s pious duty to pay his father’s debt is as absolute 
during the father’s lifetime as after his death. It has been 
shown above that the duty was not absolute but qualified and 
limited during the father’s life according to the smrtis. 

Yaj. n. 52, Kaut. (IIL 11) provide’^’ that husband and 
wife, father and son and brothers cannot, as long as they 
are undivided, stand sureties for each other or be debtors 
and creditors of each other or be witnesses for each other. 
The Mit. has a long note on Yaj. II. 52. It shows that a wife 
may be divided as to estate from the husband if the latter 
desires ( as laid down in Yaj. IL 114 ) and that in that case 
there may be the relation of debtor and creditor between them. 


758. The proposition laid down in 6 I. A. at p. 106 is ‘ where joint 
ancestral property has passed out of a joint family, either under a con- 
veyance executed by a father in consideration of an antecedent debt or in 
order to raise money for an antecedent debt or under a sale in execution of 
a decree for the father’s debt, his sons, by reason of their duty to pay their 
father's debts, cannot recover that property, unless they show that the debts 
were contracted for immoral purposes and that the purchasers had notice 
that they were so contracted ’. 


TH. If- 52 ; =5lf%vrBrT!rt 

^fSeUllI. 11. 
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The Mit. further explains the sutras of Apastamba’® ( Ap. Dh. 
S. n. 6. 14. 16-19 ) which lay down ‘ there can be no division 
between husband and wife, for since the day of marriage they 
have to perform religious rites together, they also participate 
together in the rewards of merit arising from religious rites 
and also in the wealth acquired ; for this reason when the 
husband has gone abroad if the wife spends on necessary 
occasions ( out of the family wealth ) it is not declared to be 
theft The Mit. explains that the absence of division between 
husband and wife is restricted to religious rites performed with 
irauta fires or smarta fire and in the rewards of meritorious acts 
and not in all actions or as to all property. Therefore in other 
charities where no sacred fire is required (jmrta acts such as 
constructing a well or a public park ) they have separate rights. 
Vide S. V. pp. 353 for various explanations of Bharuchi and 
others on Ap. Dh. S. and V. P. pp. 255-56. 

The father is not bound to pay his son’s personal debt ; the 
husband is not liable to pay the wife’s debt, nor the wife her 
husband’s or son’s. But in all these cases if the debt is incurred 
for the benefit or purposes of the family by the son, the wife or 
the husband then the father, husband or wife respectively would 
be liable (Yaj. H. 47, Nar. IV. 10-11, Kat. 545, 579)^“. If the 
father promised to pay his son’s individual debt or if he appro- 
ved or acquiesced in it he was liable to pay it. Manu VUL 167 , 
Yaj. n. 45, Nar. IV. 12, Br. ( S. B. E. 33 p. 329 v. 50 ), Kat. ( 545 ) 
provide that a debt incurred for the purposes of the family by 
any one such as the son, brother, uncle, the wife, the mother, 
the pupil or a servant or a slave even without the consent of 
the head of the family when he has gone abroad, should be paid 
by the head of the family. This liability and the liability when 
the manager of a family contracts a debt for the benefit or neces- 
sities of the family arise from agency ( imjiied ) or authority. 
Kaut. ( ni. 11 ) holds that the husband may be seized ( for work ) 

760. Rvrnft • < n F) n ff qrT % • cisjt 

^ I i au'i. u. % ii- 

6. 14. 16-19. 

761. ft 

M (545) q. by ainnii P- 648, <m. WT- p. 268, r. f. 56. 

reads amt^’T would mean agnates residing in the house. 

This verse is quoted in Virasvami v. Appasvami 1 Mad. H. C. R. p. 
375. 379n. ' vg ^ 

H f?. q. by n. p. 174. 
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if he starts to go abroad without providing for the return of 
the debt contracted by his wife.'^“ 

The general rule that the husband was not liable to pay the 
wife’s debt had an exception viz. the husband was liable for the 
debts of the wife in the case of cowherds, vintners, actors, 
washermen and hunters ( and the like ) whose income depends 
on their wives and whose household expenses are defrayed by 
their wives ( Yaj. II. 48, Visnu Dh. S. VI. 37, Nar. IV. 19 ). 
Similarly the rule that the wife was not liable for the husband’s 
debt had certain exceptions, viz. a debt of the husband which she 
promised to pay because he was dying or going abroad or which 
was contracted jointly with her husband’*^ ( Yaj. n. 49, Nar. 
IV. 16-17 ). The Mit. on Yaj. II. 49 answers the objection raised 
by some that, as according to Manu VIII. 416 ( =Udyogaparva 
33. 64) the wife, son and slave are without property and whatever 
they earn is acquired for him to whom they belong, the wife 
would not be able to pay anything at all. The reply is that 
this verse of Manu does not mean that a wife or son can own no 
property at all, but all that it declares is that they have no 
independent power to dispose of their property. 

Tlie order in which persons are liable to pay a man’s debts 
after his death is declared by Yaj. II. 51, Nar. IV. 23, Br. ( S.B.E. 
vol. 33 p. 329 verse 52 ), Kat. ( 562, 577 ), Visnu VL 29-30. 


762. vTwa t HI. II. 

763. ^ ^ rrai < ^ a? ^ n 

IV. 16 ; uitT VT I ^ 

fInTT n vt vH»fi gvfa i srotremv ar Rnre” 


546, 547 q. by II p 176, ev- pp. 273-274, In I. L. R. 1 Bom 

121 at p. 124 Kat. 546 is cited. In Narotam v. Nanka 6 Bom. 473 it was 
held that a married woman who contracted a debt jointly with her husband 
was liable to the extent of her strJdhana only and not personally. 
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Whoever takes the wealth of the deceased ( whether a son or a 
collateral heir ) is primarily responsible to pay the debts of the 
deceased ; but if the deceased died without leaving any property, 
then he who takes his wife has to pay the deceased’s debts ; 
if there be no wealth or taker of the deceased’s widow, 
then the son even if he succeeds to no wealth has to pay. 
This liability may be said to be based on the equitable 
and moral principle that whoever takes the wealth of 
the deceased or his widow ( over whom the deceased had 
a sort of dominion ) was bound to pay his ^debts. There 
appears to be some conflict between the texts ; but it is more 
apparent than real. Verses ( like Kat. 577 ) where the son 
is placed after the taker of wealth and before the taker of the 
widow refer to a son who has separate and independent wealth 
of his own and is more wealthy than the taker of the widow 
( though he himself being disqualified did not succeed to, 
ancestral wealth). When there is no wealth and there are 
several sons one of whom is congenitally blind or otherwise 
incompetent to succeed then the other sons are liable. From 
the fact that the taker of the widow is made liable for the debts of 
the first husband it should not be supposed that the ancient sages 
approved of widow-remarriage. On the contrary they condemned 
it ( vide Manu V. 162), but, as the Mit. { on Yaj, H. 51 ) remarks 
remarriages took place by custom among certain castes and 
nothing could prevent persons from taking widows as kept 
mistresses. Therefore as the wife was half of the husband 
( acc. to Vedic and other passages q. in H. of Dh. vol. H. pp. 428, 
584 n. ) she was practically the husband’s wealth ( Nar. IV. 
22 expressly says so )’*5 and so the taker of the widow was 
saddled with the obligation to pay the debts of the deceased. 
This sentiment continued to modern times and in the Bombay 
Presidency the Legislature had to declare ( by Bombay Act VII 
of 1866, sec. 4 ) that ‘ no person who has married a widow shall 
merely by reason of such marriage, be liable for any of the 
debts of any prior husband of such widow ’. The Vaijayanti 
on Visnu Dh. S. VI. 30 quotes Yaj. H. 51 and Nar. IV. 23 and 
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explains them differently. According to it the word ‘ putra ’ 
( in Yaj, II. 51 ) is qualified by all the three adjectives viz 
‘ rikthagraha ‘ yosidgraha ’ ( one who is married ) and ‘ ananya- 
sritadravya ’ ( one who has no wife nor child and one who has 
taken no ancestral wealth, either because he does not desire it 
or because none exists ). Therefore according to it among sons, 
the son that takes ancestral wealth has to pay the debts of the 
father, on failure of such a son when some of the sons are 
married and some are not, the married ones have to repay 
ancestral debts and lastly when there are no married sons the 
one that is wifeless, childless and also without wealth has to 
pay them. 

Niksepa ( deposit ). The words niksepa, upanidhi and nydsa 
are sometimes said to be synonyms (as done byAmara)’®’, 
though several ancient works define them separately. According 
to Yaj. IL 65 upanidhi is the deposit of an article enclosed in a 
box or the like made with another without telling him of the 
contents of the box. Yaj. H. 67 holds nyasa and niksepa to be 
different from upanidhi Narada’*’ as quoted in the Mit. on 
Yaj. II. 65 defines upanidhi as the deposit of an article in a 
sealed receptacle without counting it in the presence of the 
person to whom it is entrusted and without telling him what 
the receptacle contains, while a niksepa is a deposit entrusted 
to a man after counting the articles in his presence. Manu 
V TTT 149 (=Vas. 16. 18), Kaut. III. 12 hold niksepa and upa- 
nidhi to be distinct. A verse quoted by Ksirasvamin on Amara 
defines nyasa as an open deposit and niksepa as the delivery 
of some goods to an artist or craftsman for being worked up or 
manufactured. Nar. ( V. 1 and 5 ) defines niksepa as the 
deposit of one’s articles with another through confidence, while 
upanidhi is defined in the same way as Yaj. IL 65. Visvarupa^® 
defines nyasa as an open deposit for safe custody and niksepa 
as delivery of one’s article to another for handing over to a 
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third. Kat. (592) makes upanidhi a generic term for all bail- 
ments such as a sold article remaining in the hands of the 
vendor, a deposit, a pledge, bailment to one for delivery to 
another, loan of article for temporary use, goods handed over 
for sale to an agent. I’he Mit. on Yaj. n. 67 defines nyasa as 
handing over to some member in the house an article in the 
absence of the head of the house for delivery to the head of the 
house and niksepa as a deposit in the presence of the depositee 
himself. The V. P. p. 280 briefly distinguishes the three as 
noted below. 

Niksepa or upanidhi was a bailment made in trust and 
differed from an ddhi in this that the former was not given by 
way of security for a debt or for collecting interest but in 
confidence for safe custody. Br. ( SBE vol. 33 p. 332 verse 2 ) 
says that such a deposit is made with another when one is 
leaving one’s home, or through fear of the king or for depriving 
one’s kinsmen.”^ Manu VIII. 179 (=Nar. V. 2) says that one 
should entrust a deposit to a person who is born of a good 
family, is well-conducted, knows dharrna, speaks the truth, has 
a large family, is wealthy and straightforward. The person 
with whom a deposit is made generally receives no personal 
benefit from it ; hence the smrtis ( such as Br. in SBE 33 p, 333 
verses 6-8 ) extol the holder of a deposit made in trust to be 
as meritorious as one who makes gifts of gold or other inferior 


II 5IRVT. 592 q. by II. p. 3, aiqrra P- 662, (P- 27, 

reads gjv; )■ 

770. i 

i n. p. 280. 


772. ^ wgqni I 

tnn? {m[ll ff. q. by II. p. 178 ; 

^5^ TVRT: H II I?, as q. by sv. n- p. 279. 
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q. by II. p. 178, art. wt. m. p. 28I, n. p. 28i, 3mt4 p. 662 

(first two only). 
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metals or clothes and condemn the misappropriation of a 
deposit or the losing of it through negligence as very sinful. The 
idea is that no one is bound to accept a deposit, but when a 
person accepts it, his primary duty is to preserve it with care 
and the next duty is to return it at the time agreed or on 
demand. The obligation arises from the trust reposed in a 
person. The rights of the bailee are limited as compared to 
those of the mortgagee or pledgee, but the very fact of his 
custody in trust clothes him with certain rights. The amount of 
care required of the depositee is the same as in the case of an 
adhi, viz. he is to take the same care of it as he takes of his own 
goods and is not liable if the deposit is lost { along with his own 
property ) through act of God or the king or is stolen by thieves 
( Manu Vni. 189, Yaj. II. 66, Nar. V. 9 and 12, Br. in S.B.E. 33 
p. 333, verse 10, Kat. 593 ). In the Mrcchakatika Carudatta 
accepts liability for the loss of the ornaments deposited with 
him by Vasantasena, though they were stolen, because of his 
high sense of chivalry and of his idea that proper care was not 
taken by him or his friend. But Nar. V. 9 is careful to add 
that the loss through vis major or through theft must be real and 
not fraudulently brought about.”® Nar. V. 6 and Br. (in 
SBE 33 p. 334 verse 14 ) state that a deposit may be made in the 
presence of witnesses or without them, that it should be returned 
in the same way and condition in which it was made and that 
if there is a dispute, it may be settled by ordeal ( when there 
are no witnesses ). The article deposited must be returned 
in the same condition ( as regards seal &c, ) in which it was 
handed over ( Yaj. IL 65 ). It must also be returned to the man 
himself who made the deposit and not to his co-owners ( Manu 
VIII. 185, Br. in SBE 33 p. 333 verse 9).’” He is estopped 


1 ?. q. by n. p. 179 : f5|f^ I 

•• q- by II. p. 179, q. p. 282. 

775. XI? uir XX agqr ^ 

V. 9. 


776. x?x X5T«^ xqxxqx^: qqjxqu t x^*xiq*’ frxx f^f»qg*rqiTxq ^ ii 

q. by p. 664, sq. q. p. 284. 

777. xuxf^ qq ^ q^ qqxftxu I fX^ qxq fjtq q %q qxqqqx^ II 

^ q.^y x^xq^. ii. p. isi, qxi. ux- w. p. 28 i. ‘ xqxq^xxxxq qxq xuxf^xrs®^ 
xqx*q*lftq XT qxqqqxx I ’ n. p. ISl. sq. q. 286 remarks on 

5RqsmTxq§^5 ... qxqqqxt ^q^ i ii^ ^ xxqq?qq*qx- 
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from recognising the title of any one except the depositor, as 
in section 116 of the Indian Evidence Act. But if the bailor 
be dead the bailee can return it of his own accord without 
demand to the co-owners ( Manu VIIl. 186 = Nar. V. 10 ). In 
doing so however he must not return it to one of several heirs, 
hut to all or in the presence of all. The loss of a deposit may 
be due to the fact that the bailee consumes it by using it, or to 
the bailee’s negligence or to his ignorance. In these cases the 
bailee was made to reimburse the bailor for the loss. But Kat. 
( 597 ) makes a difference, viz. when a bailee consumes the 
deposit by use he should be made to pay the price with interest, 
when he loses it through negligence he is to pay only the price 
( but without interest ) and if he loses through ignorance, then 
he is to pay a little less ( i. e. less by one-fourth ) than the price. 
Vide Br. ( S B E vol. 33 p. 333 verse 11 ) and Nar. V. 8. If a 
bailor knowing the proposed bailee to be a careless man deposits 
his goods with him, the bailee is not liable even if the goods 
are lost from any cause whatever ( Kat. 599 ). If immediately 
on demand by the depositor the bailee does not return the thing 
deposited or it is lost after demand from any cause whatever 
( including act of God or king ), the bailee has to return the 
thing or the price of the thing ( when lost ) and also is liable 
to be fined by the king in the same amount ( Ysj. EL 66, Nar. 
V. 7 ). If the bailee makes use of the article bailed without 
the permission of the bailor, he should be fined by the king and 
should be made to return the thing bailed with interest ( Yaj. 
II. 67, Nar. V. 8 ). In the Raj. T. ( VIEL 124-157 ) occurs the 
story of a person who had deposited one lakh of dinaras with a 
merchant and had withdrawn some money from time to time. 
It further states that, when the balance was demanded, the 
merchant furnished a statement of accounts giving a list of 


tnj II wd 

II 596-597. quoted by WT- HI. P- 283 (ascribes 597 to 

srr. 5. p. 282 (ascribes 597 to both and ftm- on ^ II. 67 (597 

only). '5^. q* by P* and sq. tj. p. 282 bas a similar verse 

Jtwhn rr ii. 

‘ fhm. Compare Sec. 161 of the Indian 

Contract Act. 


779. g giwi ' 

II qnnrr. q. by ii. p- 179, q^T. >tt. 

srf. n. p, 282. 


III. p. 283, fq. X. 89, 
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fictitious items of withdrawals for many years with interest 
and showing that very little of the deposit was left. The king 
brought home the fraud to the merchant and ordered that 
the original deposit being used by the merchant should bear 
interest. 

Kat. ( 506 ) provides that when a deposit, a balance of 
interest, purchase price ( not paid though the article be delivered 
to vendee ), or sale price ( article sold being retained by vendor 
though price is paid) is not returned or paid when demand is made, 
it carries interest at 5 per cent ( from the date of demand).^®" 
Manu Vin. 191 (which is almost the same as Nar. V. 13) provides 
that where a bailee does not return the deposit though demand- 
ed or where a person without making a deposit claims it from a 
person, both are to be punished as a thief by the king and to 
be made to pay a fine equal in amount to the price of the bailed 
article ( claimed ), The deposit has to be taken back at the 
proper time by the depositor and the bailee has to avoid returning 
it at an improper time ; if the latter returns at an improper 
time he should be made to pay a fine double of the value of the 
thing 781 ( Kat. 601 ). 

Yaj. n. 67, Nar. V. 14, Br.782 ( S. B. E. vol. 33 p. 334 verse 
15 ) extend these rules about rUksepa to other kinds of bail- 
ments viz. to yacitaka ( an article such as an ornament borrowed 
from a man on a festive occasion ), anvahita ( what is handed 
over to a third man and is the property of another and 
has been pledged with a man), nyasa, upanidhi, iilpinyasa 
( giving an article such as gold to an artisan like a goldsmith 
for preparing an ear-ring or the like ), pratinyasa { mutual 
deposit ). Some of the rules about yacitaka are stated above 


780. ^ ^ ^ I vrsvwnr h 

q- by on ttt. h. 67. im. m. in. p, 224 , 15 . ‘ ^ 

iWnrafq ^ ^ afiwi ^ 

fr% ’ fit. x. p. I5. 


781. 3 1 33 ^ ^05 Qg of ^ 

n qmvr- 601 q. by P. 663, n, p. I 8 I, nr Hi- 

p. 286, !l. p. 285 which remarks (following Sm. C.). 

airS irrei ' 

giK: • Compare sec. 159-160 of the Indian 

Contract Act. 
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( pp. 426-427 ). Kaut. ni. 12 states that a yacitaka or avakrita 
( lent on hire ) article should be returned in the same condition 
in which it was received. If lost through act of God or king or 
through theft ( after taking proper care ) the depositee would 
not be liable. Kat. ( 610 ) provides’®^ that he who having taken 
the loan of an article for use does not deliver it even on demand 
should be restrained ( by the owner ) and forcibly made to 
return it and fined by the king if he does not return it; he 
should be made to pay the price with interest ( if the thing be 
lost after demand ). If the loan of an article was taken for a 
specified period or for a particular occasion or purpose and a 
demand for return be made in the middle and the article is 
not returned when demanded, the person taking the loan 
would not be made to pay the price : but if a person who has 
taken on loan an article does not return it after the period 
fixed has expired or the purpose is served, the borrower must 
offer to the owner the price if the article be destroyed or 
lost and if he does not return even after demand (when 
the period has ended ) the borrower would have to pay the price 
with interest. 

Kat, ( 609 ) states a reasonable counter-exception to the 
rule in 606 viz. ‘ when the owner of an article borrowed by 
another is likely to sustain loss if the article borrowed were not 
returned on demand, then the borrower should be made to 
deliver it even though the time fixed has not ended or the pur- 
pose of the loan was only half fulfilled 

There are some special rules about iilpinyasa also. Kat. 

( 603-604 ) provides that if an artisan or craftsman retains an 
article delivered to him beyond the time that was settled ( or 


783. ^ ^ g;: i s'Trvrit'iTtTnvt 

%5ran?T<irif^ ^ ^ in. 
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This shows that he could at once resort to the remedy of stj?. 




460 


History of Dharmaiadra 


I Voi 


agreed ) for finishing the work he should be made to pay ( its 
price ) even if the article was lost through act of God, but the 
artisan shall not be liable to pay the price if the article were 
to be lost through defects in the article itself ; if ( however ) 
what is delivered for being worked or polished is destroyed 
through the fault of the artisan he should be made to pay the 
price 

From the fact that Kat. 596 (quoted above in n. 778) employs 
the expression ‘ dapyah sa era tat' {he alone who misappro- 
priates or causes loss of a deposit by negligence ), the words of 
Gaut. Xn. 39 ( quoted above under adki ) and the fact that 
niksepa is a title distinct from ryaduna ( under which alone 
the liability of sons, grandsons, and great-grandsons is expressly 
declared ) it follows that sons are not liable for the misappro- 
priation or loss of a deposit or article bailed to their father 
or other ancestor provided they have not themselves joined 
or helped in the embezzlement or loss. This is made clear 
by Haradatta on Gaut. XIL 39, the Vivadacintamani and the 
Vivadacandra quoted below 

It is interesting to note that Nar. V. 15 places on the 
same level ( as to liability for loss ) with the depositee and the 
like the man who takes in his charge a minor that has a good 
deal of wealth i. e. the person undertaking the position of the 
guardian of a minor’s property has to take as much care of it 
as of his own and is liable in the same circumstances as a 


785. <TfTf5rr«rw: i fTftf 

Eui II fnsr i 

I ^nrm- 603-604 q. by n. p. 183, vtt- in. p. 288, %. 

p. 98. The example of 604 given in Sm. C. and others is old clothes 
delivered to a washerman and torn in the process of cleaning. Compare 
Sec, 161 of the Contract Act with verse 604. 


786. SI fil tl^ ^ ff^lVl 
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5Tir^ V. 15. siinq IV. 35 defines imros as a synonym of wra (a minor up to 
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Ill 1 LiabUitif of guardian 461 

depositee would be for loss of the minor’s property. Vide 
section 27 of the Guardian and Wards Act ( VIII of 1890 ) for 
the care required of a guardian 


788. The British India Courts have been very much exercised over 
the question of the liability of ancestral property in the bands of the son for 
the obligations incurred by the father by his misconduct or embezzlement 
either as agent or manager for another or as guardian of a minor’s property. 
It would follow from the passages quoted in n. 786 that ancestral property 
in the hands of the sons is not liable, acc. to some of our digests, if the father 
used or lost a deposit or loaned article by bis negligence or mismanaged a 
minor’s property. It is firmly established that the son is not liable for a debt 
incurred by the father in circumstances which would render the father liable 
to a criminal prosecution. Vide Toshanpal Singh v. District Judge of 
Agra 61 I. A. 350. In the latest case on the point, Govindprasad v, 
Raghunathprasad 41 Bom. L. R. 589 (F. B.) the exemption is carried 
further and it is recognized that as to the exemption of the son for ‘ avydv- 
aharika ’ debts of the father, there are many cases which cannot be recon- 
ciled, that it is repugnant to good sense to construe ancient texts in the 
light of a system of criminal Jurisprudence developed long after and that 
the correct rule is to hold that ' the son can claim immunity when he proves 
that the debt of the father was of a character which was illegal, dishonest or 
immoral (p. 602) ’ though difficult cases may arise in the application of this 
rule. It would be far beyond the scope of this work to cite or discuss the 
other numerous decisions. 



CHAPTER XVII 

ASVAMIVIKRAYA ( sale by one not the owner )• 

The different modes of the sources of ownership have 
already been referred to ( H. of Dh. vol. II. pp. 130 ff ) and will 
be referred to again under duyablidga. According to Nar. VII. 1 
and Br. ( SBE vol. 33 p. 335 verse 2 ) when’®’ a person, who 
holds an open deposit, a sealed deposit, an article bailed for 
delivery to another, stolen property, an article borrowed for 
some festival, a pledge, or property lost by a stranger and 
found ( by him ), sells it in secret ( or behind the back of the 
owner ) it is to be considered as a sale by one who is not the 
rightful owner. Vyasa has a similar verse. The word ‘ sells ’ 
is only illustrative and includes gifts and pledges. Similarly 
as most sales by one not the owner are clandestinely brought 
about, Br. employs the words ‘ in secret ’ but even if the sale is 
effected openly the same consequences may follow. The same 
rules will apply to an article lost by the owner and found by a 
stranger. Kat. ( 612 ) provides”® that a sale, gift, or pledge, 
made by one who is not the owner, should be rescinded ( by the 
king or judge ), Manu VUI. 199 and Nar. ( q. by Sm. C. IL 
p. 213, V. P. p. 291 ) and others say the same thing. Yaj. IL 168, 
Nar. VII. 2 provide that the owner is entitled to recover his 
property from the person that purchases from one who is not 
the owner. If the buyer purchases an article not in the open 
market, then he is liable for punishment ; if he purchases from 
one who could have no means of possessing the thing sold 
( such as a slave without the master’s consent ) or for a very 
inadequate price or at a very unusual hour ( at midnight or 

789. ^ ^ 

q. by II p. 213 s?I. V. p. 290 ; 

I ^ I q. by w. 

p. 195, !(. p. 290. 

790. ^ l cBirvt. 612 q. by the fSRTT* 0“ 

Tit. II. 168. qtl. m. p. 291, X- P. 104. The sri. xt. p. 291 takes 3i^f5t- 

as one word ‘ ^ t 

Tgqt H ’ ; while sTf. jt. p. 195 says is a separate word and an adverb. 

The latter had to explain in this way in order to directly connect the absence 
of ownership with ail the three kinds of transactions. 



Purchase from om not the owner 


463 


m] 

the like ) or from bad characters then he is to be punished as a 
thief ( Yaj. II. 168, Visnu Dh. S. V. 166, Nar. VII. 3, Manu 
VIII. 202, Br. in SBE vol. 33 p. 336 verse 11 ). Such a sale is a 
fraudulent one. If the buyer purchases ( through ignorance ) 
in market overt from one who is not the owner, he incurs no 
blame ( no punishment), but he may have to hand over the article 
to the real owner ( Visnu Dh. S. V 164-166 ). The purchaser 
from one not the real owner can free himself by producing the 
vendor ( called mula in Manu VIII. 202, Br. and Kat. ) and 
should not attempt to conceal from whom he came by the 
thing, otherwise he would be liable to be punished equally 
with the vendor as a thief ( Nar. VII. 4 ). Br. ( SBE 33 p. 335 
verse 3 ), Manu VIII. 201 and Yaj. II. 170 say that when the 
vendor has been produced by the vendee, then the latter is not 
to be proceeded against, but the vendor has to litigate with the 
real owner who has lost his property and when the vendor 
loses the suit he has to pay the price to the buyer and a fine to 
the king and the owner gets his property back. ’’2 jf 
vendor has gone abroad adequate time should be granted to 
the purchaser to produce him ( Kat. 615 ). The purchaser in 
order to escape blame ( punishment ) has to produce the vendor 
and if that cannot be done owing to the vendor’s absence he 
has to prove that he purchased^^^ openly ( Br. in SBE 33 
p. 335 V. 4, Manu VIII. 202, Kat. 615, 618-619 ). If he cannot 
do any of these two, then the purchaser would be liable to pay 
the price to the real owner as claimed and a fine to the king, 
Manu Vin. 198 prescribes that one who sells without being the 
owner but being a member of the owner’s family should be fined 
600 panas, while a vendor unconnected with the real owner’s family 
should be dealt with as a thief. The same rule applies to a 


791. sraUST V: gSroffVIfl 

I ^ au'ifnTT^T Sun ^ 

V. 164-166; ^^mnnir^iTviBtwwf spmj 1 ^ %^nn- 

It If. q. by 51. p. 291, R x. 107, qu- Uf. HI. 293. 

792. nuifh sumvlrq: I qr^ •Uiaqi'tq fq#- 

II !?• q. by raar. on qr II- 170, while qqT.ur. in. 295 and Ii p. 21 S 

attribute it to njrw. fqAar qqr #qq ^ qqf tqq; i ^ q# q^- 

qmqqrftq qqull ff. q. by qqr. Ill- P- 295, II. p. 215. 

793. qqiRi qt ^ qxfq qmq^ • qj?TqqqqiTc54g ^qnr- 

qpyqqx II qfpqi- q- byfjRTf. on qr. II. 170 ( reads ^qtnmqqpgqqr ), amra 
p. 776, q. p. 101 ; aiqrqiiTqiiJ?^ ^pq^ i ^ a 
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^ ^ qr: II qiiqqr. 6I8-6I9 q. by f^. on qi. II. 170, fl. q. pp. 106, 108, sq. q. 
pp. 196-197. 
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vendor selling another’s article through ignorance or mistake 
and one doing so with full knowledge. The person who has lost 
a chattel and claims it from the finder is described as nasti/M 
in Kaut. III. 16, Manu VIII. 202, Kat, ( 614 ) and elsewhere, the 
word being derived from wasto ( what is lost ). The idea is that 
openly purchasing an article in the presence of a number of 
people for an adequate price negatives fraudulent intent and leads 
to the inference of a purchase in good faith and such a purchaser 
even though he may have to part with the chattel to the real 
owner when the latter proves his title, incurs no blame and is 
entitled to recover from the vendor, if he has to surrender the 
article, the price paid by him. When a person claims a lost 
article as his he has first to prove his title and possession by 
evidence ( such as that of his kinsmen or a document &c. ) and 
that he had not sold or donated or abandoned it ; after he has 
proved his title the purchaser is called upon to prove his 
purchase as honest by evidence i. e. by producing the vendor or 
by showing that he purchased openly and for adequate price 
( Kat. 613, Yaj. II. 170 ). When this is done the purchaser escapes 
blame but has to surrender the article to .the true owner. Kat. 
( 616 ) adds ^ that in the case of ‘ asvami-vikraya ’ no other 
means of proof whether divine or human (except the evidence of 
witnesses such as kinsmen ) is declared to be proper. Acc, to 
the V. P. p. 293 other evidence and even ordeals may be admissi- 
ble in sale without ownership, but the Sm. C. p. 216 and the 
Madanaratna say that on account of the express words of Kat. 
this is not possible. If the owner who alleges the loss of an article 
fails to prove his title and prior possession he has to pay a fine 
to the king equal to Ith of the price of the article. Kat. ( 620 ) 
and Kaut. ( III. 16 ) state that on failure to prove his title the 
person claiming the article as his should be fined as a thief, 
in order to deter ( others ) from taking undue advantage ( i. e, 
preferring false claims ). Kaut. III. 16 and Yaj. II. 169 


^ l Jhn® oa VIII. 202. The sutras referred to are 


V. 2. 115, V. 4. 38 and V. 1. 109. 
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provide that when the real owner finds his lost article in the 
hands of a stranger he should get him apprehended by the royal 
officers ( such as chauroddharanika, acc. to Mit. ), but that if the 
owner thinks that much time will he lost or distance will have 
to be traversed ( for going to officers ) he should himself seize 
the person and bring him before the court. The Mit. explains 
that the buyer should have the seller arrested and, if the seller 
is dead or gone abroad, that he should hand over the article to 
the real owner. Where a purchase has been made in the midst 
of a row of traders to the knowledge of the king’s officers, but 
from a vendor whose habitation was unknown or where ( after 
the purchase ) the vendor dies, the real owner ( of the thing 
sold by one not the owner ) will recover his own property after 
paying half the price to the purchaser, since the rule of justice 
in such a case so requires, because to purchase from one ( whose 
habitation is ) not known is a fault ( in the purchaser ) and not 
taking proper care ( of one’s goods ) is also a fault in the real 
owner ( Br. in S. B. E. vol. 33 pp. 335-36 verses 7-9 or Eat. 
621-623)’^. Marici ( q. by Apararka p. 775, Sm. C. 11. p. 217 ) 
has similar provisions. Br. ( S. B. E. vol, 33 p. 335 verse 
6 ) provides that in a suit where there is no evidence the king 
shall take into consideration the character of the litigants and 
give a decision according as the credibility of the parties is 
equal, greater or less. 

As regards articles lost and found by the king’s officers, 
vide above ( pp. 175-176 ). 


799. figna’ i mu raiKur ur lu: i 

mil i sv ^cc, to 

aurnui p. 775, on Jig. VIII. 202 (the first two only) ; and ^nrtlT. 

acc. to II. pp. 216-217, ut- HI- PP- 297 and 300, sv. H- 

pp, 295-296. Law helps the vigilant. The rules under ‘ asvamivikraya ’ 
are based on the doctrine that no one can confer a better title to the goods 
sold than he himself has (vide section 27 of the Indian Sale of Goods Act IX 
of 1930). The verses recognise an e.xception in cases where both purchaser 
and the real owner are equally at fault. 
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f?-. q. by n. p. 216, f^. x. p. 108. 

59 



CHAPTER XVIII 


SAMBHUYA-SAMUTTHAXA 
(A joint undei'taking, partnership). 

Where traders or others (like actors, musicians or artisans) 
carry on a business jointly it is termed a partnership ( Nar. VI. 
1 and Kat. 624 Br. ( SBE vol. 33 p. 336 verses 1-2 ) says 
that a man should carry on a joint business with other persons 
of ,good family, that are clever, active, intelligent (or educated), 
familiar with coins, skilled in ( controlling ) expenditure and 
income, honest and valiant ( or enterprising ) and that joint 
undertakings like trade should not be carried on by prudent 
men with persons ( partners ) who are weak or lazy or afflicted 
with disease or are unlucky or destitute ( of money ). The 
meaning is not that all the above qualities must exist in all 
partners, but that according to the nature of the undertaking 
some of the.se qualities will be absolutely necessary. Nar. 
VI. 2-3, Yaj. n. 259, Br. (SBE vol. 33 pp. 336-337 verses 
3 and 4 ) prescribe that the expenses, loss, profit or work of 
those who jointly lend gold, grain or liquids shall be according 
to the capital put in by each. The duty of each is to act 
honestly towards the others, whether they are present or absent. 


801. is the indeclinable past participle of the root ^ with and 

means ‘ having formed together or come together’ and means ' under- 

taking So the two words mean ‘ undertaking in which are joined together ' 
(labour, capital or both). 


802, ^ gr ' vru irsr to 

wmr II 624 q. by anpuif P- 832. iixt. WI- HI. p. 304. 
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II. p. 184. 
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Q- by. II. p. 185, S 1 I. 31. p. 298. 3iqTra P- 832 ascribes the first to 
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in sales or purchases of various commodities. Br. ( SBE 
vol. 33 p. 337 verses 5-7 ) provides that whatever property 
one partner may give ( or transfer ), being authorised to do so 
by the rest, or whatever document ( or transaction ) he may 
cause to be executed, all that is to be deemed as done by all 
partners ; the partners themselves are declared to be the judges 
( the deciding persons ) or witnesses among themselves in a 
doubtful case and in case of fraud, provided they are not 
already at feud among themselves. It follows from this that 
by entering into an agreement of partnership, each partner 
agrees that he submits to the decision of the other partners in 
cases of doubt. If any one from them is found out to have 
practised fraud on the others in sales or purchases he should 
clear himself by special oaths or ordeals. Yaj. 11. 260, Nar. 
VI. 5, Br. ( SBE vol. 33 p. 337 verse 9 ) provide that each 
partner is responsible to make good what has been lost through 
his negligence or in consequence of his acting against the 
instructions of the others or of his acting without their authority 
or consent. If any one of the partners saves partnership 
property from act of God or the king or thieves ( or similar 
calamity ) by his own exertions he is to be awarded ( as his 
special share ) one tenth of the property saved ( Yaj. II. 260, 
Kat. 631,®°^ Nar. VI. 6 ). If any partner is crooked or fraudu- 
lent the rest may expel him without giving him any profit ; a 
partner who is incompetent to work ( personally ) should get 
the partnership business done through another ( Yaj. II. 265 ). 
Yaj. II. 264 and Nar. VI. 7 and 17-18 state that if one partner 


=srRT q. by II. p. 185, sjqrraJ P- 832. Compare sec. 9 of the Indian 

Partnership Act (IX of 1932 ) about the duty to be just and faithful. 

806. <f€rr?*r usi ht: i gjxoi ^ n 

^iT^st'=^'bG<vr Tq^riu: annvarv • wnq iwry: ii 

q. by sv. W. p. 200. R PP. 113. 123. sv. V- p. 299^31tTTra p. 832 has 
all these, ascribes the first to ^JPVT. and reads ^ 9(>T^=- What is meant 
is that when one partner raises an objection they have to decide what is 
to be done by a majority (and so they are judges in their business ). Vide 
sections 12 and 18 of the Indian Partnership Act as to the decision by the 
view of majority and as to agency of partners. 


TTPr: II 531^ VI. 5. 

808. tv: 

II ^trVt. 631 q. by <m. HT. HI. 305. fv. X- P. H-*' 
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goes to a foreign country and dies, his share should be taken 
by his heirs ( son &c. ) or by his agnates or cognates ; in default 
of these the other partners may take it and in default of them the 
king may take it after waiting for ten years to see whether any 
heir or claimant turns up. Katyayana ^ states that in the case 
of artisans who together carry out some work, those among them 
who are directors of new methods get four shares, those who 
are adepts in the craft three shares, those who have studied the 
craft two shares and the apprentices only one share. Whatever 
is given to strangers by all together ( i. e. by the partnership 
firm ) should be claimed back by the firm as such ; any single 
partner should not claim it ; if he does so he will lose his share 
of the profit Some rules are prescribed by Br. that among 
dancers, singers and musicians, the singers get equal shares ; 
while those who beat the tune only get half share each; 
similarly in the joint comstruction of a mansion or a temple 
the head of the artisans gets two shares. An artisan®” (iiljw) 
is one who manufactures or works upon gold, silver, yarn, wood, 
stone and hides or one who has mastered one of the ( 64 ) arts. 
If a king has ordered a band of adventurers from among his 
subjects to make a plundering expedition in enemy country, Br. 
( in V. R. p. 1^5 ) and Kat. ( 633-635 )®'^ prescribe that the king 
gets one tenth ( J acc. to Br. ), the leader gets four shares in the 
remainder, the valiant among his followers three [shares, the 
more capable two .shares and the rest one each and that if any 
one of them is caught the money for his ransom should be 
contributed by all according to their shares. When no agree- 
ment is made as to shares in property by traders, husbandmen, 
thieves and artisans similar rules apply ®’®. 


II 632, q. by rrt. u. p, 201, auiui; p. 838, i%. p. 124. 

810. jnsbitv i ^ ^ i' 

ff. q. by amra? P' 833, R. T. p. 123, 3j. p. 300. 

811. I ^ ^TPSTf^: f^ l g i f r 
II fW. q. by R. X- P- 124, Tq. jj. p. 304 ( reads ) 

812. I 

qr II ^ ^ 4TUqTtgqiH I qiUTqnmS VHtT VSIT^RT: II 

qfTrVT. q. by II. p. 189, sTjq. Rr. p. 286, im. WI- m. 311, 

sq. q. p. 305. 

813. qfnrsTT ^qqrrwf ^ rTSU I 31 Hq4qi»ldidU | i 

II qilcVT. q. by sq. q. p. 305, qqi. UT. HI. p. 312, fq. x. p. 126. 
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It is interesting to note that the ancient Dharmasutras of 
Gautama, Apastamha and Baudhayana are silent about partner- 
ships, that Manu ( VIU. 206-210 ) lays down rules about the 
distribution of fees among the priests at a sacrifice and that in 
one verse ( VIII. 211 ) he remarks that the same principles are 
to be applied in all matters where men work conjointly ( i. e. 
each is to be paid according to the importance and volume of the 
work he does ). The rules about sacrificial priests in Manu 
are : If a priest chosen to do work in a sacrifice abandons his 
work a share only of the fee in proportion to the work ( done ) 
shall he given to him by those conjointly working with him ; if 
a priest leaves after the fees are distributed ( as at the time 
of midday extraction of Soma in the great sacrifices like 
Jyotistoma ) then he keeps the whole of it and shall cause the 
remaining work to be performed by another ( who will be paid 
by the sacrificer, acc. to Medhatithi ). When specific fees are 
prescribed to be paid to individual priests at the performance 
of the several parts in a complicated sacrifice, the individual 
priests are to receive them and all are not to participate ; as 
for example, the adhvaryu takes the chariot, the brahma priest 
takes the horse in AgnyadhSna, the hotr also takes the horse 
and the udgatr the cart used in purchasing the soma plant. 
The four chief priests are entitled to one half of the fees, the 
first group of their assistants will get half of what the chief 
ones get, the 2nd group J and the fourth Nar. VI. 10 and 
Br. ( in V. R. p. 120 ) state that sacrificial priests are of three 
kinds viz. one hereditary and honoured by the ancestors of the 
sacrificer, one appointed by the sacrificer himself and one who 
performs the functions of his own accord through friendship 
and that ( VI, 9 and 11 ) if an officiating priest forsakes a 
sacrificer who is free from any fault and who has caused no 
harm or if a sacrificer abandons a priest who is faultless, they 
both shall be punished but this does not apply to the third kind 
of priest. Sankha-Likhita, as quoted in V. R, pp. 117 and 
120-121 and Sm. C. II. p. 188, give elaborate rules about sacri- 
ficial priests dying or leaving work and the fines to he imposed 
on them. Kaut. III. 14 lays down rules for the receipt of fees by 
priests when they leave off at different stages of such solemn 
sacrifices as the Agnistoma and also when the sacrificer dies 
without completing the sacrifice. The Vy. Nir. (pp. 284-285 ) 
quotes a few sentences from Kaut. DI. 14. 

The above shows that in the times of the ancient sutras, 
secular partnerships had not attained sufficient importance and 
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even in the times of the Manusmrti almost the same was the 
case. While Manu extends the rule about the distribution of 
fees at a sacrifice®* to secular joint undertakings, Yaj. ( II. 265 ) 
extends the general rules about the partnerships of traders to 
sacrificial priests, husbandmen, craftsmen ( like carpenters , 
dancers &c. ). That shows that complicated sacrifices requiring 
a large number of priests had become rare in Yaj’navalkya’s 
days and partnerships of traders and artisans had assumed 
great importance. 


814. In solemn sacrifices like the there are four principal 

priests (gfg, argr^ ) and each of the four has three assistants. 

If 100 cows in all are to be distributed as daksina the four principal 
priests get 48 in all (i. e. 12 each), the first group of four assistants called 
'ardhinah’ in the Vedic passages to be quoted below and in Manu VIII- 
210 (viz. S=(Wt|U|, ) receive one-half of 48 

( i. e. 24, 6 for each ), the next group of four called ' one-thirders ' ( ) 
in both get 16 (4 to each of ^ 31lfrg, j ), the last group of 

four called ' one-fourth holders ’ ( ) get 12 in all (3 to each of , 

Vide Mit. on Yaj. II. 265, Kulluka on Manu. VIII. 210, 
V. R. p. 119, V. P. p. 301. The X. 2. 25 says ‘ gT?5T 

?T?5nilwT: tT i) «rRtr*r iwy I ’. The question 

of distribution is agitated in Jai. X. 3. 53-55, the prima facie (purvapaksa) 
view being that the cows should be equally divided among all the priests 
or according to the work done, while the conclusion is that since the OTti 
employs the words gtfipf ?: and as if it was a well-known 

matter (anuvdda), the cows are to be distributed as in Kat. S. sutra 
above. The Vedic passage is WgrTW HIT 
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DATTANAPAKARMA ( resumption of gift ). 

This title is also called dattapradanika ( lit. that which 
is concerned with the non-delivery or resumption of a gift ). 
Nar. VII. 1 defines it as that title where a man desires to resume 
what has been given by him because it has been improperly ( in a 
manner opposed to law ) given by him. Nar. (VII. 2 ) divides this 
title into four topics viz. what may not be given, what may be 
given, what are valid gifts and what are invalid gifts. Nar. VII. 
3-5 and Br. (SBE vol. 33 p. 342 verse 2) state that there are eight 
things that cannot be given ( adeija ) viz. an anvdhita, a deposit, 
ydcitaka, a pledge, property jointly owned with others, a deposit, 
son and wife, the entire property in the case of one who has 
offspring, and what has been already promised to another. 
Vide Kaut. III. 16, Yaj. II. 175 *** for a similar but more com- 
pendious statement, and Kat. 638. These cannot be given 
either because they are not one’s absolute property or because 
the gift of them is forbidden by the sages. In the case of even 
those who hold that one has ownership over one’s son or wife, 
the gift of them is not possible because it is forbidden, just as 
though one owns rice, tjavas and mam beans, one cannot make 
offerings of masa because the veda prohibits their use in the 
words ‘ ayajniya vai masah ’ ( q. by Sahara on Jai. VI. 3. 20 ). 
So son and wife cannot be given on account of the prohibition 
in the smrtis. The general rule of what may be given is stated 


815. ^vnm^onng. VIII. 214 explains it as 3t q(a ; tn farvmv; 

Ulff W 5r|fT aithvT • nara Wif VW ^ I. 

So acc. to this means ‘ not improper abstraction of what is 

given or promised to be given.’ The iitm. oa ’H- H. 175 explains both 
and as follows : fT? 

' ••• 

. Acc. to this t » Tt l >i q[ ^W means ' that in which what is donated 
cannot be taken back because the gift is according to law ' ( also injpliedly 
the converse of it ). 

816. q^ t q i a^ l f^t T: qtredw • STOqiW HI. 16. 44ltmq- 

m f?. q by 

4 *1 id -g H- g P. ^0® i similar verses of Nar. VII, 4-5 and Daksa III. 

19-20 have been quoted in (H. of Dh. vol. H. p. 850 n. 2005). 
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by Yaj. H 175, Nar. VII. 6 and Br. ( SBE 33 p. 342 verse 3 ), 
Kat. 640 viz. whatever is absolutely one’s own excepting that 
required for the maintenance of one’s family may be given. 
Manu ( XL 9-10 ), Nar. VII. 6 and Br. ( quoted in H. of Dh. vol- 
II pp. 850-851 n. 2007 ) condemn those who stint their family 
or servants in order to be charitable to others and say that he 
who does so would incur sin. Manu XI. 7 ( = Nar. VII. 7), Vas. 
VTTT 10, Yaj. I. 124, Visnu Dh. S. 59.8 prescribe that he alone 
who has property sutRcient to provide for three years’ mainten- 
ance for those whom he is bound to maintain or has more 
wealth than that may drink somn i. e. may engage in a soma 
sacrifice ( which costs much ). 

Nar. Vn. 8 states that there are seven kinds of dallu gifts, 
i. e. gifts or transfers that cannot be resumed because they are 
made by a person in full possession of his faculties and ot 
things that belong to him absolutely and are not forbidden- 
They are : the price paid for goods bought, wages, what is paid 
for pleasure ( derived from dancing, singing, wrestling ), a gift 
through affection, a gift made in gratitude, money paid to a 
bride’s kinsmen, and gifts for spiritual or charitable purposes. 
Acc. to Br. ( SBE vol, 33 p. 343 verse 8 ) there are eight 
kinds of valid gifts. Nar. VII- 9-11 mentions sixteen kinds 
of invalid gifts, which have already been set out ( in H. of Dh. 
vol. IL p. 887 where Gaut. V. 22 that specifies some invalid gifts 
has also been cited ). Vide Kat. 647. 'Tlie difference between 
gifts of adeya and adatta gifts is this. In the first class of cases, 
the gifts being forbidden are entirely null and void, while 
adatta gifts are those that are voidable and may be set aside 
by the court on the application of the donor himself, because, 
of the incapacity of the donor due to intoxication, lunacy, old 
age, minority, mistake etc. Kat. 646 and Kaut. ( HI. 13 ) state 


817. •H'lW g ''*1 nU-**! • V? tsiqrti- 

II grnvT- 640 q. by <m. nr- m. 214, r. x - p- 129, 4T- f§. p- 283. 

Kat. prohibits the gift of a house if a man owns only one. 

818. 1 ificVT qTiHSfW 

j^; II q. by II. p- 193. 644-645 explain ^f^and 

occurring in and the first being a reward for finding out a lost 

article or an unknown offender and the second being a reward for protec- 

ting a man from danger or for guarding the donor’s property when he 
was a minor or effecting some object desired by the donor (such as his 
marriage &c. ) 
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that if a man is in danger of life and promises the gift of all 
his property to whomsoever may save him, he may resile from 
the promise and pay only what an expert or arbitrator may 
award. Kat. ( 650-651 ) defines utkoca ( bribe as what is 
obtained in these ways viz. by giving (or threatening to give false) 
information about a person as a thief or a felon, or as one who 
breaks the rules of decent conduct, or as an adulterous person, 
or by pointing out those who are of bad character or by 
spreading false reports about a person. He further provides 
that a person offering the bribe should not be fined, but the 
intermediary may be fined and if the person accepting the 
bribe has been appointed to an office by the king he should be 
made to return the bribe and pay a fine eleven times as much to 
the king. But Kat. adds that where a person not holding a 
public appointment obtains some gratification for work done, 
he would not be held guilty and would not have to return what 
he received as a reward or in gratitude. Harlta holds out 
other-worldly evil consequences for not actually delivering 
what is promised or for resuming what has been already 
delivered' as a gift viz. the person doing so falls into Hell and 
is born as one of the lower animals and adds that what is 
promised as a gift for a religious purpose in so many words 
but is not actually delivered becomes a debt in this world and 
the next i. e. the king should make the promisor give the 


819. sm'RRnmt'usr VT ^ rT»n 

n 646 q. by p. 781, fq. %. p. 134, II. p. 193 ; 

WtPT I ^ H III. 13. 




1^41^ II 650-653 q. by 286. 782, q^. wi III. 320, Fq. q. 

p. 312, sq. IT. p. 205. The Indian Penal Code, section 116 (illustration a) 
read with sec. 161, makes one who offers a bribe to a public servant punish- 
able as an abettor. The ancient Indian law exempting the offerer from 
punishment would appear to be more reasonable from certain points 
of view. 


821. ^ • i^i^siiviicriin. qil^ ^ 

II qtnidqiid ifiHuu q^q qr ii 

5 TO<T q. by sq. q. p. 310, p. 36, II. p. 192 which remarks 

‘ qpiraflvqfqqi^ ^pcqt ’ ■ 4T. p. 285 ascribes 

the first verse to qmqr. and reads ‘ tuqffhtfrqt^o >. 
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promised gift and should inflict a fine. Kat. ( 642 ) provides®^ 
that a man who having voluntarily promised a gift to a 
brahmana does not deliver it should be made to render it as a 
debt and should be awarded the lowest amercement and further 
( verse 566 ) that if a man promises a gift for a religious 
purpose whether in good health or in disease, his son ( or other 
heir ) should be made to pay it if the promisor died without 
actually delivering it. These verses show that in two cases 
gifts though not completed by delivery of possession were 
enforced by ancient Indian courts viz. when the gift was 
promised to a hrShmana or when the gift was declared to be 
made for a religious and charitable purpose. The last verse 
contains the beginnings of the idea of a will, since the mere 
declaration of the intention of a man to give for a religious 
purpose is made enforceable after his death against his son 
or heir. But this germ could not evolve into a full-fledged law of 
testamentary succession on account of the practice of adoption, 
the requirement that a gift must be accompanied by present 
possession and the incidents of the joint family on account of 
which no single member could alienate family property except 
for legal necessity and which involved the doctrine that on the 
death of a member his rights ended and passed by survivorship to 
other members. Br. expressly states this. But a gift though 
promised need not be paid or carried out if the promisee turns 
out to be an irreligious man ( Gaut. V. 21 ). Nar. VII. 12 and Br. 
provide that he who enjoys an invalid gift and he who makes a 
forbidden gift are both to he punished by the king. 

In H. of Dh. vol. IL p. 841 it has been stated that gift consists 
in the cessation of the ownership of the donor in a thing and 
creating ownership in another. This latter is effected by accep- 
tance ( svtkara ) by the donee. Acceptance may he made men- 
tally, vocally or physically. For the formalities accompanying 
a gift such as sprinkling water on the thing donated and the 

822. v: wTgnnnf i ^ 

11 q. by II- P 192. W. P- 285, U. p. 310 ; 

q. by f%. p. 16. cTi. V. p. 313, w. f%- P- 287. p. 37 ; Jiragnn- 

qg RTit 227. 8 q. by q. p. 3io ; 

q gqng i v. 21 . 

S23, »T t 

f?. q. by^^rq. fq. p. 298. 

824. eig Hdii i Tti i gogq: fqTTT»n%qqgrjq>: I f?. q. by g. f%. p. 288. 
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offering of a dakmvS. to the donee, vide H, of Dh. vol, n. p. 855. 
Some writers like Jimutavahana dispute the statement that 
acceptance is necessary to constitute a gift. The Dayabhaga 
states that by the mere relinquishment of a thing by the donor 
( i. e. by the activity of the donor himself ) the ownership of 
the thing passes to the person intended as the donee, that the 
ownership of the other man does not arise by acceptance, that 
though ownership in the donee does arise by the mere activity 
of the donor, yet acceptance ( svlkara ) which is an activity of 
the donee makes the thing donated capable of being disposed 
off by the donee as he likes on account of his idea ‘ this is mine 
The Ifeyahhaga indulges in casuistical reasoning in support of 
its view, which it is not necessary to set out here. But the 
remarks of the Dayahhaga are not satisfactory, since it does 
not adequately explain what is to happen if the intended donee 
refuses the gift. On its hypothesis ownership has passed to 
the donee without acceptance being necessary. If the donee 
refuses, or dies without accepting, who is the owner ? Can it 
be said that the thing becomes the property of whosoever first 
takes it up and that the donor cannot prevent a third person 
taking it up ? The V. P. pp. 426-428 severely criticizes the 
Dayabhaga for its views. 


825. igc ^ it 
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I. 21-24 pp. 13-15. 



CHAPTER XX 


VETANASYANAPAKARMA, ABHYUPETYASUSRUSA 
AND SVAMIPALAVIVADA 

( Xon-payinejit of wages, iioii-rendition of servnce, dispute 
between master and lierdsman ). 

The question about the payment or non-payment of wages 
to those whose services are hired for work is dealt with under 
this title ( Nar. IX. 1 ). According to Br, there are three titles 
of law in which tlie question of hiring enters, viz. abhyupetya- 
susi'usa, vetanasyampakarma and svarnipulauivadfi. Manu and 
Kaut. do not treat of the first of these three. Here retaimsya- 
napakarmri will be first dealt with, then abhyupetyuiuirusa and 
svamipaUunmda will be separately treated of. All these three 
topics are concerned with masters and servants or employers 
and employees. The rules are different according as the 
contract of service is for a fixed term or for an indefinite period 
or is for executing a definite piece of work and according as 
the rate of wages or the hire is fixed beforehand or is not fixed. 
We have further to remember that the rules are spread over a 
large period i. e. from about 6th century B. u. to about 500 A. D. 
( from Gaut. and Ap. to Br. and Kat. ). The rules deal with the 
liabilities of both masters and servants. Nar. IX. Estates that the 
wages agreed upon may be paid at the beginning, in the middle 
or at the end of the work undertaken. But when no wages are 
settled beforehand Nar. IX. 3, Yaj. U. 194, Kaut. III. ^ 13 provide 
that the ( agent of a ) trader, the cowherd, the husbandman 
should receive a tenth part respectively of the profit, of the 
milk and of the crops. This latter according to the Sm. C, II 
p. 201 holds good where the crops are raised easily. But Br. 


p. 139, f|. f^. p. 41. 

I H i 5?^ II HI. 13 ; ^dWp>- 

fijmvt 5 i awiWnmfvnrt « sin?' ix* 3. 

This is ascribed to ^rrfVT. by f^. p. 298. 
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( S. B. E. vol. 33 p. 345 verse 13 ) lays down the rule that if 
the employer supplies food and clothing to the servant, the 
latter should get a fifth part of the crops ( if no wages are 
settled ) or a third part if the servant is given no food nor 
clothing by the employer. When no wages are settled Vrddha- 
Manu prescribes that proper wages will be determined by 
experts in carrying maritime trade ( and other traders ) who 
take into consideration the time, the place and the purpose. Even 
when the wages were settled the employer could give less or 
more according to his pleasure in certain cases viz. when a 
servant or agent acts against the restrictions of time and 
place prescribed by his employer and consequently the profit 
is much less, the employer may give less than what is agreed 
but if the agent brings more profit ( than expected ) he may 
give more ( Yaj. H. 195 ). When two or more employees under- 
take to finish a work but cannot finish it ( owing to ill-health 
or similar obstacle ) each of them should be given the wages 
appropriate to the portion done by each ( as settled by an 
arbitrator), but if the whole work is finished by them the 
agreed wages must be paid to all of them together { Yaj. II. 196 ). 
Yaj. II. 193, Nar. IX 4 and Br. state that it is the duty of the 
employed or servant to take as much care of the utensils 
supplied by the employer as he would take of his own, and 
that he should not act in that respect wantonly ( or crookedly ) 
and that if he did so his wages would become less. If a hired 
servant, after receiving his wages, does not do the work agreed 
to be done though able to do so, he should be made to repay 
to the employer the wages received and a fine equal to double 
of the wages and if he had not received wages but left the 
work without cause he should be made to pay to the employer 


sn’ST! H If. q. by ii. p. 202, sr. p. 324, ft. p. 298. 
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an amount equal to the wages ( Yaj. IL 193, Nar. IX. 5, Br. in 
S. B. E. vol. 33 p. 345 verse 15 ). Kaut. ( m. 14 ) prescribes a 
fine of 12 panas for a hired servant who does not do the work 
undertaken even after receiving the wages and that he should 
be compelled to do the work. Nar. IX. 5 and Kat. 657 provide 
that that the king should compel him to do the work and then 
the agreed wages may be paid to him ; but if he does not do it 
he should be fined. The fine in such cases acc. to Vrddha- 
Manu was 200 panas. Manu VDl 215 and Br. ( S. B. E. 33 
p. 345 verse 16 ) and Matsya 227. 9 provide that a hired servant, 
who though not ill, does not arrogantly do the work agreed 
should be fined eight krsmlas and would not get wages at all. 
This applies where a substantial portion is left undone, but 
where only a little of the work undertaken is left undone then 
the servant is not to be fined, but he would lose all the wages 
( Manu VIII. 217 ). But if a servant falls ill, then he may do 
the work after he becomes well and would get the agreed wages 
even if a long time may have elapsed ( Manu VIIL 216 ), 
Kaut. ( m. 14 ) also provides that if the servant suffers from 
illness or is overwhelmed by a calamity, concession may be 
given to him or he may offer a substitute. The Ap. Db. S. ( 11. 
11. 28. 2-4 ) prescribes that if a husbandman who is not a slave 
but is hired for work ) gives up the work or a cowherd acts 
similarly he should be punished with dogging and the animals 
handed over to the cowherd should be taken back from him. 
This may have been the ancient law, but it was modified in 
later ages. Kaut. ( HI. 13 ) states that if the employer does 
not pay the wages he should be fined six panas or a tenth part 
of the proper wag es or the wages agreed upon and if the hired 
person denies the receipt of wages ( though he really received 
them ) he should be fined twelve panas or a fifth part of the 
wages. Kaut. ( III. 14 ) further provides that in the contract 
of service it may be provided that the master is not to employ 
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another servant or that the servant is not to work for another 
master during the period fixed. 

Yaj. IL 197, Nar. IX. 9, Kat. 659, Visnu Dh. V. 155-156 
provide that if through the fault of a carrier ( and not through 
act of God or the king ) goods entrusted to him for carrying are 
lost or become deteriorated, he should be made to pay for the 
loss. Vrddha-Manu specifies that if the goods are lost through 
the negligence of the servant he has to pay only the price, 
but if through spite then he should be made to pay double the 
price. If a hired servant ( such as a palanquin-bearer or an 
armed guard ) causes obstruction |( by refusing to work ) at the 
time of starting for an auspicious matter ( such as a marriage ), 
he should he made to pay double the amount of the wages 
agreed upon and another servant may be engaged ( Yaj. II. 197, 
Nar. IX. 8, Kat. 658, Vrddha-Manu in V, E. p. 163 ). Yaj. 11. 198, 
Nar. IX. 7 provide that if a servant abandons his work ( as a 
bearer or guard ) after a start is made ( when not seized by 
illness ) he should be made to pay i or the whole of the 
wages according to the distance traversed and a master 
abandoning a servant in similar circumstances should be made 
to pay similarly. 

If a servant agrees to take a lump sum for some work to be 
done for a certain period and leaves the work before the period 
elapses he would lose all the wages, but if he leaves in the 
middle of the period through the fault of the employer ( such as 
scolding without any fault of the servant ) he would be entitled 
to receive a proportionate part of the wages ( Nar. q. by V. R. 
p. 161 Visnu Dh. S. V. 153-154 and 157-158 provide that 
in the same circumstances the servant would have to pay a fine 
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of 100 panap and that if the employer abandons the servant 
before the period fixed has expired he would have to pay the 
whole of the wages to the servant and a fine of one hundred 
panas ( except in the case of act of God and the king ). Kat. 
( 660 ) provides that a master deserting on a journey his servant 
that is tired or falls ill should be fined the first amercement if 
he does not wait for three days in the village. If a trader after 
engaging a vehicle nr draught animals for carrying his 
merchandise for hire, does not employ them to carry his goods 
he should be made to pay a fourth of the hire settled and the 
whole of it if he discharges them when only a part of the 
journey has been made ( Nar. IX. 7 ). If the merchandise be 
attached ( by the king’s officers for toll &c. ) or be stolen 
the servant engaged to carry the goods w ill receive a propor- 
tionate amount ( out of the lump sum agreed to be paid for a 
certain journey ) according to the distance travelled ( Kat. 661 ) 
If the employer does not pay the wages of a servant even 
though the latter has done his work the king should make him 
pay the wages and also a proper fine ( Br. in S. B. E. vol. 33 
p. 346 verse 18 ). If a man having hired elephants, horses, 
bulls, asses or camels does not return them even though the 
work ( for which he hired them ) is finished be should be made 
to restore them together with the hire ( up to the day of return )• 
The same rule applies to a man taking on rent a house or 
water ( reservior ) or a market and not giving it up at the time 
fixed ( Kat. 663-663 ). Nar. ( IX. 20-21 ) provides that if a 
person builds a house on another’s land by paying rent ( stoma ) 
for the land, he may take away when vacating the land the 
bricks, the timber and grass ( thatch ) of the bouse built by 
him, but if a man builds a house on another’s land without 
paying rent and against the owner’s wish then he has to leave 
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the materials of his house to the owner of the land when he 
has to give up the land. An important rule is stated by Br. 
(S. B. E, vol. 33 p. 346 verse 17) that when a servant employ- 
ed by an employer does soine improper act ( such as a theft ) to 
another for the benefit of his master, the latter would be held 
responsible for the loss. The Matsyapurana says that if a 
teacher having agreed to teach a lore or craft for money which 
he receives fails to do so, he should be fined the whole of the 
amount of the fee. 

From the above it will be clear that contracts of service 
and letting on hire are lumped together under one head by 
the smrtis. 

Kaut. UI. 14 provides that persons may be paid wages by a 
guild or corporation of workers of which they are members. 
The earnings of such guilds may be divided equally among all 
workers or as agreed upon among themselves. Yaj. II. 265 also 
refers to the fact that rules similar to those of partnerships 
may apply to guilds of husbandmen and artisans. 

Certain rules are laid down in Nar. IX. 18, Yaj. II, 292 and 
Matsyapurana 227. 144-146 about the monetary liabilities of 
prostitutes and persons visiting them. Vide H. of Dh. vol. II. 
pp. 638-39 above. The Matsyapurana ( 227. 144-146 ) states 
that a brahmana who visits a prostitute should be fined as 
many panas as he paid to her, that if a prostitute after receiv- 
ing her fee does not receive the visitor and goes elsewhere she 
should be made to pay to the visitor double of the fee and a 
similar sum as fine to the king, and that if one, after telling a 
prostitute that she is to visit a certain person, takes her to a 
different person, he should be fined one gold masaka. 

The Matsyapurana ( 227. 147 ) further states that a visitor 
who has had sexual intercourse with a prostitute and yet has 
not paid her fee should be made to pay double the (agreed) fee to 
her and a similar sum as fine to the king. Narada provides that 
the chief prostitutes and the voluptuaries that stay with them 
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should help in deciding monetary disputes in which prostitutes 
are concerned ( q. in Sm. C. II. p. 206 and others ). Nar. 
( IX. 18-1!) ) prescribes the payment of eight times tlie fee and 
a similar fine in the case contemplated in Matsya 227. 147. 

Ablitiii])etiiasiisrasa ( non-rendition of service after making 
a contract to serve or obey Nar. VIIl. 1 defines it as the 
title in wliich after luiving undertaken to serve or obey one 
does not act up to it. The ancient dbarmasutras mention only 
two kinds of servants viz. agricultural labourers and herdsmen. 
Vide Ap. Dh. S. II. 11.28. 2-3 and Gaut. XII. 16 - 17 Acc. 
to Nar. VIII. 2 and 3 there are live kinds of servers ( or atten- 
dants ) viz. four that are called hintrihant ( performers of 
labour ) and the fifth cla.ss comprehends slaves of fifteen kinds ; 
and the four konnaknnis arc pupil (iisyu), apprentice (antei asin), 
a hired servant ( bhrlaka ) and one who supervises hired 
servants ( adlnkarrnakrt ). Not being free to do as they like is 
the common attribute of these five kinds of attendants, but there 
is a distinction among them due to their castes, their peculiar 
actions and their mode of maintaining themselves (Nar. VIIL 4). 
A sisya ( pupil ) is one who desires ( from his teacher ) instruc- 
tion in Vedic learning, an antevasin is one who receives instruc- 
tion in some craft such as goldsmith’s work or dancing, a hired 
servant is one that does some work for wages, an adhikarmakrt 
is one who supervises hired servants. Work is of two kinds, 
subha ( i. e. pure, done by the four kinds of karmakaras ) and 
aiiibha i. e. impure ( done only by slaves ). Asubha acts corn- 
prise®^^ ( Nar. VUI. 6-7 and Kat. 720 ) sweeping the doors of 
houses, pits in which leavings of food are thrown, roads, rubbish 
heaps; scratching or shampooing the private parts (of the 
masters ) ; collecting and throwing away leavings of food, 
ordure and urine and making use of one’s limbs ( hand &c. ) at 
the master’s desire for w'iping off the master’s private parts ; all 
other actions are pure. Karmakaras do work for securing Vedic 
learning or djnana ( art or craft ), some desire or money. The 
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duties of a vedic student are described by Nar. VIII. 8-15 and 
have been set out above in H. of Dh. vol. 11. pp. 305-312 viz. to 
wait upon the teacher, his wife and son, to beg for food, to sleep 
on the ground, to do the bidding of the teacher, to learn the 
vedas, to offer fee to the teacher at the end of vedic study. An 
apprentice is distinguished in his actions and mode of 
maintenance from a sisya. The antevasin, acc. to Yaj. II. 184, 
Nar. VIII. 16-21, Br. ( S. B. E. vol. 33 p. 344 verse 6 ) and Kat. 
713, resides with a master craftsman to learn some®*^ art or 
craft ( such as goldsmith’s work, singing, dancing, house- 
building ), agreeing to work under him for a stated period, 
the master craftsman gives him food and teaches him in his 
own house, does not put him to any other work ; if the apprentice 
leaves the teacher even though the latter is willing to teach 
him, he ( the pupil ) should be made to stay with the teacher and 
may be whipped or confined; the pupil even though he may have 
become an adept has to stay with the master till the end of the 
agreed period and the teacher appropriates the fruits of the 
apprentice’s labour. If the master does not instruct the appren- 
tice in the craft and makes him do other work, he would 
be liable to pay the first amercement and the pupil may 
leave him 

Hired servants have different grades among them arising 
from the work they do, the wages they receive and the period 
for which they are employed and they are distinguished from 
apprentices in these respects and not as regards caste or mode of 
maintenance. According to Nar. VIII. 22-23 and Br. ( S. B. E. 
vol. 33, p. 344 verse 8 ) a hired servant is of three kinds and his 
wages depend on the work he does and his ability to do it. The 
three kinds are the highest ( viz. a soldier ), middling ( an 
agriculturist ), the lowest ( a porter ). A hired servant may 
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be engaged for a day, a fortnight, a month or for longer periods, 
should perform the work undertaken and gei the wages agreed 
upon. He may be paid in cash or by giving him a share of 
crops or a share in the milk of the cattle he tends 

A person who is employed and given authority over all 
servants and also one who looks to the affairs ( expenditure &c. ) 
of the household is called ‘ adhikarmakrta ( or-krt ), acc. to Nar. 
V Tl i . 24. All these four are called workers in clean occupa- 
tions, while the fifteen kinds of slaves are employed in the 
lowest and dirtiest work ( Nar. VIII. 25 ). The difference 
between the hired servants and slaves is this that the latter 
surrender all their freedom and themselves entirely to another, 
while the former, though dependent to some extent, do retain 
some freedom ( Kat. 715 ), but a bifihmana was not to be a 
slave In very ancient times the master’s liability for the 
acts of his servant does not seem to have been recognized. For 
example, Gaut. XII. 17 states that if cattle entrusted to a 
herdsman cause loss to crops, then the herdsman is to be held 
responsible ( and not the owner who employs the herdsman ). 
But Manu VIH. 243, Yaj. II. 161, Nar, XIV. 29 appear to 
hold the master liable to make good the loss caused by the 
herdsman’s default. Vide Br. quoted above under vetanasyU- 
tuipakarma. 

The kinds of slaves and the incidents of slavery have been 
already dealt with in H. of Dh. vol. II, pp. 180-189. A few 
matters not referred to there may be dealt with here. ‘ Buddhist 
India ’ p. 55 ( by Rhys Davids ) shows how slavery in the 
Buddhist period was not as miserable as under the Greeks. The 
Rajatarangini IV. 39 states that king Vajraditya of Kashmir 
( in the 8th Century A. D. ) sold many men as slaves to 
Mlecchas. One cannot help blaming the British Indian Govern- 
ment for the Assam Labour and Emigration Act ( VI of 1901 ) 
whereby a modified form of serfdom or slavery was legalised for 
the benefit of the tea planters of Assam, Bengal and other 
provinces and by sections 168-169 of which poor indentured 
labourers who were induced to labour on the sumptuous monthly 
wages of five rupees were liable to be sentenced to fine or in 
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default to imprisonment, if they left off the work to which by 
agreement they were tied down in unhealthy districts and 
unhealthier surroundings. 

Kat. ( 725 ) provides that®*^ if a woman who is not a slave 
marries a slave she becomes a slave since her husband is her 
lord and is dependent on his master. If a person buys or sells 
a brahmana woman as a slave the king should annul that 
transaction and all persons ( concerned in it ) should be fined 
by him and the same holds good in the case of a woman of a 
respectable family who took shelter with a person and was 
made a slave by him or transferred by him to another as a 
slave ( Kat. 726-727 ). The punishment of first amercement is 
prescribed for a person who has sexual intercourse with the 
nurse of his child or with another woman who is not a slave 
and the wife of his attendant as if she were a slave ; and a fine 
of two hundred panas is provided in case a master who is not in 
difficulties and is well-off desires to sell a female slave who is 
faithful and weeps bitterly ( being unwfilling to leave him ). 
Nar. Vni. 40 provides that if a slave leaves his master and goes 
over to another saying ‘ I am your slave ’ that would not help 
the slave, as his former owner would be entitled to claim him 
back. Usanas states that a guru ( elderly person ), a sapinda, 
a brahmana and persons of the lowest castes ( candalas &c. ) 
cannot be made slaves, nor can any one ( of the higher castes ) 
who is superior in learning be the .slave of one of the same 
caste. 
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SAM \ ID-VYATIK RAMA AXD OTHER, TITLES 

( A'iolation ol compacts or couventioiis ) 

Nar. ( XIII. 1 ) employs the expression mnncajasyuiiapakarmn. 
Manu VIII. 5 employs the first expression. Mann (VIIL 218-219) 
has both names in view, when he says ‘ I shall now declare the 
rules applicable to those who violate .sumiijas ( conventions ). 
He who having entered into a compact ( .‘id/hi'id ) under ( the 
sanction of ) an oath with the inhabitants of a village or a 
district or with a group of traders or other persons breaks 
it through greed should be banished from the kingdom by 
the king.’ In Ap. Dh. S. 1. 1. 1. 2 and II. 4, 8. 13 the word 
‘ saraaya ’ is employed in the sense of ‘ convention or accept- 
ed doctrine ’. The same word is also used in the sense of 
‘ agreement ’ as in Yaj. I. 61 ( gand/uirmth samayaundthah ). In 
this title it means ‘ the acceptance of a certain rule or convent- 
ion arrived at by many as explained by Medhatithi on 
Manu VIII, 219. It signifies a local or caste usage or convent- 
ion made by groups of people ( such as guilds and corporations ) 
binding on all members that form or join the several groups. 
The Ainarakosa holds that dcara and aatiiidd are among the 
several meanings of scanaya. Medhatithi explains that, if the 
inhabitants of a village come to a decision that they would 
oppose the inhabitants of a neighbouring village who were 
indulging in grazing their cattle in the pastures of the former 
village or diverting the watercourses and tliat if in doing so 
there was a riot or a suit were filed before the king, all should 
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be of one mind, that any one of those who encouraged this 
decision would be liable to be punished if he backed out of it 
through some inducement offered by the headman of the other 
village. Nar. XIII. 1 explains that sarnaiju means the rules ( or 
conventions ) settled among heretics, naigaittas^^'^ and the like. 
Yaj. II. 193 and Nar. XIII. 3 provide that the conventions of 
guilds, nniriauias, heretics, srenis, pugas, ganas and in towns 
and districts should be enforced by the king and their traditional 
mode of conducting their business should bo protected. Some 
remarks liave already been made on guilds and corporations 
al)ove (pp. 156-57 notes 196-198). Vide also H. of Dh. vol. 
II. pp. 66-69 for the guilds and corporations and the meanings 
of words like srerii, pTtga, ganii etc. Some further informa- 
tion is added here. The Sm. C. (II. p. 323 ) has a very interes- 
ting note illustrating the various conventions of several groups 
and its remarks are copied verbatim by the V. P. pp. 333-333. 
It says : ‘ Even heretics have certain rules made for the benefit 
of their monasteries. Among naigamas there is a practice that 
those who disregard messages brought by servants wearing a 
specific jacket ( as a uniform ) should be fined. Srepis are 
guilds of craftsmen such as weavers. They have rules that 
certain articles are to be sold only by a certain guild and by no 
other. Pugas are groups of elephant riders and horse riders.’ 
Vrata is defined by Kat. as a body of persons armed with various 
weapons, while the Mahabhasya on Panini V. 3. 31 ( rratena 
jivati) explains it as a ‘group of men of several castes and several 
occupations w'ho make a living by relying on their formidable 
bodies ’. Acc. to the Mit. heretics are those like the Bauddhas 
who do not regard the Veda as authoritative. Gana means, acc. 


854. is defined by as follows: ^ qmrnj 

’nuW’T ? ) % I ^ HilURcqi II q. by =qq. m. p. 13. 

But this sense is not appropriate here. The same work (p. 14) quotes 
definition which is more appropriate ‘ 

Jt^ftracT: I > 


855. 51131% unr r iuc<j 1^: wpon: I >rar f 

315% 3701$^; 3353 ^33«rR{<reiT wuif: I < roitt % ii 33 l i%» l »% 3 
hnwhi: I 33 S3^%Drr?i3iTTir%i unnfni i jif g 6n53Ti%3i 

31^^ 3R3in 3 Him: i 333% g 

<4ii 4 ^t3iig37i4rqH3ii33: wmi: • 3133% agrq-g iron?r5%tsg- 

■iiisl(U3i35in{7-ii I H »ri3r^mui% 43nT53mr3 ||%37t1>d 111% ^013: I 

3m4iTai3^53iHi3n n gog g^ i:3 r i%3»~ > Ra ninr: i il. p. 223 

on 3irg XIII. 2 ‘ 3i3f353witst<ffr5iigirTii3iri%g 1 Huii rrm 

31513% asu II ’. 





488 


History of Dharmasastra 


[ Vol. 


to Mit. ‘ an assemblage of armed persons subsisting by follow- 
ing one occupation while Kat. ( 680 ) says it is a corporation 
of bralimanas. In the Rajat. II. 132 reference is made to corpora- 
tions of purohitas at temples and tirthas ( sacred places ). The 
Sm. C. states that among pugas and vratas there is a convention 
that they must go to battle all together and not separately. 
Among ganas there is a usage that the lobes of the ear (of a child) 
are to be pierced on the 5th day or in the fifth year from birth. 
Among mnliujanas in a settlement of brahmanas there is a 
convention that a brahniana repairing to them for collecting 
fees to be paid to his teacher ( at the close of Vedic study ) should 
be honoured ( i. e, should be paid some contribution ). In 
certain districts there is a usage that either the seller or the 
buyer should keep in his hand 15 of the price ( probably for 
finding out whether the article is useful for the purpose in hand 
and resiling from the bargain if it is not ). In forts or capitals 
there is a rule that corn taken out of it by a person with him 
when going out elsewhere should not be sold by him. In villages 
there is a rule that in pastures no digging would be allowed. In 
the hamlets inhabited by abhiras there is a convention that for 
adultery by a male or female there is to be no fine. It does 
credit to the ancient writers on dharmasastra that they were 
tolerant enough to require the king, whatever his own religious 
persuasion might be, to honour and enforce the usages of even 
heretics among themselves. The only requirement was that the 
enforcement of their usages must not be opposed to the interest 
of the country or the capital and must not cause commotion 
and must not be plainly immoral ( Nar. XIII. 4-5 and 7 
and Medhatithi on Manu VIII. 220). Yaj. (II. 188-192) lays 
down the following rules : there should be a committee ( of two, 
three or five, acc. to Br. ) to look after the business of the 
guilds &c. ( called karijacintaka ) who should be religious, pure, 
not covetous and all members should carry out what they decide 
upon ; when the committee members approach the king on some 
business of their guild he should bestow on them gifts and 
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honour them. Whatever is obtained by any one sent on the 
business of the group must be handed over by him to the heads 
of the group ( also Br. in S. B. E. vol. 33 p. 349 verse 22 ) and 
if he does not do so he should be fined eleven times as much. 
Whoever goes against the heads of the group that are working 
for its benefit should be punished in the first amercement ( by the 
group itself, acc. to Sm. C. II. p. 224 ). Kat. (677) states the general 
rule that whatever is obtained ( by the committee or advisers of 
the group ) or is saved by them or whatever debts are incurred 
by them for their group and whatever they obtain through the 
king’s favour should be shared equally by all ( members of the 
group). Kat. ( 674-675) provides that whatever debt was 
professedly incurred by the committee for the group but was 
misappropriated by them or applied to their individual purposes 
must be paid by them and that those who subsequently join the 
groups already formed become equally entitled to the property 
and liable for the debts previously acquired or incurred. Manu 
VIII. 220 and Br. ( S. B. E. vol. 33 p. 348 v. 14 ) provide a fine of 
six niskas of four suvarnas eacli (or six niskas and four suvarpas) 
for him who falls out with his associates. Kat. ( 671 ) provides 
that that member ( of a group ) who opposes what is reasonable, 
who gives no scope to ( L e. obstructs or persistently interrupts ) 
a speaker ( in a meeting of the group ) or who speaks absurdly 
should be made to pay the first amercement. Yaj. II. 187 
prescribes forfeiture of all property and banishment for him 
who misappropriates the property of the group or corporation or 
who violates the conventions made by the group ( or the king ). 
As stated by the Mit. this and other sentences depended upon 
the nature and gravity of the offence and the capacity of the 
offender 

Krayavikraydnusaya ( repentance after purchase or sale ). 
Manu Vm. 222 and Kaut. HL 15 regard this as one title of 
law. But Nar. ( XI and XII) splits this into two titles viz. 
mkriydsampruddna ( non-delivery of a thing after it is sold 
for a price ) and kritvduusayu (repentance after buying). Manu 
states the general rule that whenever a person after buying 
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or selling anything repents of having done so, he may return 
or take back that thing within ten days. Nar. XI. 2 states 
that property is of two kinds in this wurld viz. movable and 
immovable and that all property is designated as ‘panija 
( saleable ) in rules about purchase and sale. According to 
Yaj. II. 254, Nar. XL 4-5, Visnu Dh. S. V'. 127 if a man sells 
property and does not deliver it to the purchaser, he should be 
made to deliver it to the purchaser together with profits 
( between the time of sale and delivery ) and if it is movable 
together with the price of profits arising from it ( such as 
milk in the case of a cow ). Visnu Dh. S. V. 138 prescribes a 
fine of 100 panas against the vendor. Kaut. HI. 15 prescribes 
a fine of 12 panas against the vendor who after selling a thing 
does not deliver it and also again.st a buyer who having pur- 
chased does not take delivery of it, except when the thing 
itself is defective or is lost by act of king or theft or by fire or 
flood or unless the transaction was for inadequate price or 
brought about in distress ”*2 If the article sold is not deliver- 
ed by the vendor after demand by the vendee and it is injured, 
destroyed by fire or stolen, the loss will fall on the vendor 
(Nar. XL 6, Visnu Dh. S. V. 129, Yaj. II. 256). These 
rules apply when the vendor does not feel repentance for 
having sold the thing, but if he feels repentance then Manu 
VIII. 222 will apply and the vendor may pay back the price and 
recover the article within ten days®*^ from the sale. Kat. (684) 
provides the same rule. No one, either buyer or vendor, can 
rescind the sale after ten days and if any one uses force in 


4 . The mm. on m. n. 254, (p- 50). p. 342 

and others read and explain ‘ STTW 

sj. ) and ‘f%vi I p- 50). 

861. ‘ Udaya ' in Nar, and Yaj. may mean either the profits from the 
property that the vendor enjoyed or the difference in price between the 
date of sale and the date of delivery if the property became less in value. 
This applies when both parties are inhabitants of the same place ; but if 
the purchaser is one who comes from another country then he may be 
awarded the profit that he would have made in the other country by selling 
it if it had been delivered to him at once. 
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recovering the article sold or bought after that period the 
king should fine him 600 panas. Manu VIII. 228 extends these 
rules about repentance and recovery within ten days to all 
transactions whatever. Kat. ( 685 ) prescribes that the period 
of ten days for repentance is allowed to vendors and vendees 
only in the case of land, and that the period is 12 days when 
the parties to sale of land are sapindas of one another and 
that in other cases the period is even shorter. Yaj. II. 257, 
Nar. XI. 7-8, Br. ( S. B. E. vol. 33 p. 350 verse 4 ) provide that 
when a vendor having sold a thing to one man for a price 
received sells it to another or having concealed the defects of 
an article sells it as free from defects he should be made to 
return double the price to the purchaser and a fine equal to 
double the price to the king. The above rules apply where 
the purchaser has paid the price, but if there is a mere agree- 
ment and no price is paid, then the vendor or vendee is guilty 
of no wrong if he resiles from the bare agreement to sell or buy 
unless they have made an express stipulation that the agree- 
ment cannot be rescinded ( Nar. XI. 10 ). When at the time of the 
agreement for sale, the vendee pays something by way of ear- 
nest, then if the sale goes off through the fault of the vendor, 
the latter has to return to the vendee double of the earnest ; 
but if the purchaser does not finally take it he loses the thing 
and also the earnest. Nar. XII. 1 prescribes that when a vendee 
after having purchased a thing for a price repents of the pur- 
chase that is the title of law called ' rescission of purchase,’ 
Nar. XII. 2 prescribes that if the purchaser thinks that he has 
made a bad bargain he may return the thing purchased to the 
vendor on the same day in an undamaged condition ( and may 
receive back the price paid ) ; but if he returns it on the 2nd 
or 3rd day after the purchase (including the day of purchase) 
he will have to lose respectively one-thirtieth or one-fifteenth of 
the price and after the third day he cannot return the thing at 
all ( Nar. XU. 3 ). But Yaj. B. 177 and Nar. XU. 5-6 lay down 
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the following periods for examination of things purchased, viz. 
one, three, five, seven, ten days, half a month and one month 
respectively in the case of iron (and clothes), milch cattle, 
beasts of burden, jewels (precious stones, pearls and corals), all 
sorts of grain, a male slave and a female slave. It must be 
supposed that these verses contain exceptions to the general 
rule in Manu VIII. 222 cited above. Kaut. (HI. 15) allows only 
one night, three nights, five nights and seven nights for repentance 
to traders, husbandmen, cowherds, the mixed castes and higher 
castes and provides that where the articles sold are perishable a 
very short time only may be allowed. The above rules apply 
only when the purchaser made no examination at the time of 
purchase. Nar. XII. 4 and Br. ( S. B. E. vol. 33 p. 350 verse 
3 ) recommend that a purchaser .should himself closely examine 
an article before buying it and also show it to others in order 
to find out its defects and good qualities and provide that when 
he has approved of an article after close examination he cannot 
return it to the vendor. Vyasa provides that hides, fuel, bricks, 
yarn, grain, intoxicants, fluids, gold, inferior metals ( like lead 
and tin) and other wealth should be carefully examined then 
and there i. e. when once bought after close examination none 
of these can be returned even if some defect is found therein. 
Nar. (X3I. 5-6) cited above contains exceptions to this. Nar. 
XII. 7 gives an example of a purchase being not liable to be 
rescinded when a defective article is purchased with open eyes 
viz, a worn garment which is soiled with dirt and is in ragged 
condition cannot be returned to the vendor if it was in that 
state at the time of the purchase i. e. the maxim ‘ caveat emptor ’ 
applies. If a purchaser does not take delivery of the thing 
sold to him, the vendor may sell it again to another and if 
the thing is lost through act of God or the king the loss falls 
on the buyer alone ( Yaj. 11 255, Nar. XI. 9 ). Kat. { 692 ) pro- 
vides that what has been sold by a lunatic or an intoxicated 

867. ^ I sr ii 

If. q. by II. p. 220, R X. p. 198. 

868. f • vggvTfRr'vrqt rjw h 
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869. Compare section 46 of the Indian Sale of Goods Act (III of 
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to bear the loss of goods. 
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persoa or through intimidation or for an inadequate price or by 
one who is dependent or by an idiot should be relinquished by 
the purchaser ; it still belongs to the seller. Kat. (705-706) 
lays down a novel rule to find out what is adequate or inade- 
quate price. What is decided by the neighbours assembled 
together, who know ( the land &c. and its value ) and who are 
afraid of committing sin, as the price of fields, gardens, houses 
and the like, of bipeds and quadrupeds, is declared to be the 
proper price ; a price which is less or more than it by one-eighth 
is declared to be improper; what is sold for an improper 
price may be annulled even after a hundred years. Kat. 
( 704 ) states that when the owner of a field absconds to- 
gether with the surety for the payment of the land tax, the 
.judges of the court may order a sale for recovery of the tax and 
that such a sale may be set aside up to ten years and a com- 
promise or exchange up to three generations, if it is inequitable. 
Bharadvaja provides that when taxes are not paid both by the 
tax-payer and his surety even when called upon to do so, then 
the king may order a charge on the land or sale of the land. 

Uktalabha is defined as a conditional sale, where a man 
borrows only a portion of the proper price of a land and 
stipulates that he would return the money on a certain day and 
that if he did not do so his ownership over the land would 
come to an end. Kat. (711) adds that a sale of the uktalabha 
kind will be valid if it is for more than half ( the proper price 
of the land ), provided more than ten years have elapsed ( after 
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the period fixed for repayment ). An avakrai/u^'’* becomes valid 
after possession for over three generations and a ( regular ) 
purchase by mutual agreement becomes valid at once. Kai. 
(712) further prescribes that the unpaid purchase money 
carries compound interest after demand if no time is fixed for 
payment, but, if a time is fixed, then only the balance has to 
be paid up to the end of that period. Br. provides that in all 
sales, tlie sale deed should mention the wells and trees ( on the 
land ), the water and ways and that the crops, trees and fruits, 
wells, tanks and house standing on the land sold would belong 
to the vendor if they are not put down in the deed of sale. 
According to Harita the rules of sales are to be extended 
to exchanges.®^ 

From the Rajataranginl VI. 41 it appears that a fraudulent 
purchaser, who, by means of the heavy bribe of 1000 Jindnia, 
induced the officially autiiorized scribe to include a well in the 
sale of a house when it was intended to be excluded from it, 
was banished from the country by the king, his property 
being confiscated and given over to the cheated vendor. 


874. 

(711) q. by syg. fSr. p. 349 (which reads ^ - u r O R y t at the end, that makes 
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ways. The Mit. on Yaj. II. 238 defines it as a transaction whereby a 
bailee ( e. g. a washerman ) transfers an article bailed to him (for washing 
&c. ) to another for hire. Panini IV. 4. 50 employs the word ' avakraya ' , 
but the Siddhantakauraudi explains it as the due to be recovered by a king 
from a market (or the like). Gaut. XII. 39 employs the word "avakrita* 
which is explained by Haradatta as meaning 'what is purchased, but the 
price of which is unpaid or only partly paid '. This last seems to be the 
sense intended by Kat. who provides that a sale of land, the price being 
wholly or partly unpaid, would become indefeasible only after enjoyment 
for three generations. 5*^5 as quoted in S. V. p. 321 defines aiyyry as 
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The Vyavabaranirnaya, after quoting Br. and Vyasa, very 
lucidly explains what is meant by sale, purchase, exchange &c. 
Gold and the like which a man desires to render or pay is called 
price, while land, house and the like are said tobe'panya’ 
( saleable thing ). Purchase means acceptance of a thing pre- 
ceded by the offering of a price ( either paid or agreed to be 
paid ) ; sale is the acceptance of a price preceded by the offering 
of a saleable thing. Pariertti or parimrlana is the acceptance 
of an article for an article of the same kind ; if there is a 
disparity in vahxe between the two articles exchanged the 
exchange is called ‘ when there is an exchange of 

two articles of different kinds but of the same value it is called 
nnimiya.^^ The Vyavaharanirnaya makes elaborate provi- 
sions for sale of land at the order of the king for non-payment 
of land tax. It quotes Prajapati ( p. 350 ) to the effect that the 
purchaser at such a sale must offer half or at least one-fourth 
of the real price of the field and that the original owner could 
get hack his property sold for the royal dues by paying the 
full price to the purchaser up to three generations. Other 
elaborate rules on the same subject are passed over here for 
reasons of space. These provisions indicate that ownership in 
cultivated fields belonged to individuals and that the State had 
only the right to levy taxes. Vide H. of Dh. vol. U. pp. 865-869 
and Kat. quoted above ( on p. 196 ) for a discussion of the theory 
of the State’s ownership of all lands. Taking into consideration 
the Purvamimarhsa texts, the Vyavaharamaynkha and the verses 
of Kat. and others it appears that the State was deemed to be 
the owner of all lands as a general proposition, but that where 
individuals or bodies of persons had been in long possession of 
lands that they cultivated, the ownership of the State was 
qualified and restricted only to the. recovery of a tax or share 
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of crops and that individuals and groups that had cultivated 
lands in their possession were regarded practically as owners of 
the land subject to the liability to pay land tax and to the right 
of the State to sell the land for non-payment of tax. The 
Vyavaharanirnaya quotes Br. and another smrti text that sudras, 
persons excommunicated for grave sins (patita), candalas and 
desperate characters cannot be allowed to possess the lands of a 
brahmana by sale, partition or in lieu of wages; the same work 
further quotes Vyasa, Bharadvaja and Br. that when land is sold 
there is a right of pre-emption in favour of full brothers, 
sapindas, saraanodakas, sagotras, neighbours, creditors and 
one’s co-villagers in order. 

Gifts of immovables were looked upon in very ancient 
times with disfavour, though they were made even in the times 
of the Upanisads. Vide H. of Dh. vol. II. pp. 740-41. But sales 
of land must have been rarer still in ancient times owing to the 
patriarchal and joint family systems. The Mit. on Yaj. II. 114 
quotes a verse forbidding the sale of immovable property;*®^ 
but sales of lands are mentioned in many copperplate grants. 
Vide Paharpur plate grant of Gupta year 159 i. e. 478-79 A. D. 
in E. I. vol. 20 p. 59 ( where one kulyavapa of land is stated to 
have been sold for two dinaras to a brahmana and his wife 
named Rami by the city council for the provision of the 
worship with sandal-wood paste &c. of the divine arhats at 
a vihdra ), E, I. vol. 17 p. 345 ( grant of the time of Kumara- 
gupta I in Gupta year 113), the Damodarpur plates ( E. I. vol. 
15 p. 113 ), Faridpur plates (Ind. Ant, vol. 39 p. 193 ), E. I. vol, 
18 p. 74. From these records of the 5th and 6th centuries A. D. 
it appears that land was owned by private individuals or by 
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q. by fst. p. 354. With these provisions prescribed at least 1500 
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joint families or by the village community or by the king and 
there was a fixed procedure when land was to be sold, that 
the purchaser approached the District Officers who consulted 
the pustapdlas that kept a record of titles and that the villa- 
gers and headmen were consulted and asked to mark off the 
land to be sold. It appears that the smrtis recommended that 
sales should be clothed in the formalities of gifts, probably 
because gifts were frequent and sales were not. A smrti quoted 
by the Mit. ( on Yaj. II. 114 ) states ‘ land passes ( i. e. is trans- 
ferred ) with the assent of the villagers, the agnatic relations, the 
neighbours, the co-sharers and with the offering of gold and 
water.’ The Mit. explains that these are not absolutely neces- 
sary formalities of a sale, but that they are recommended for the 
sake of greater caution and convenience, that the assent of the 
villagers is to be secured for the publication of the transaction 
of sale, as a text says that acceptance, particularly of im- 
movables, should be made openly, that the neighbours’ assent 
should be secured for preventing boundary disputes, that the 
assent of agnates and co-sharers is desired for making it easy to 
complete the transaction, that it does not follow that without 
the assent of these the sale of land is not valid or complete. 
Water and gold are to be offered because gifts being highly 
commended, a sale should be clothed outwardly with the same 
formalities. Vide Dr. P. N. Sen’s ‘Hindu Jurisprudence’ 
pp. 76-78 for the opposite procedure of the ancient Roman Law 
that gifts were to be clothed with the formalities of sale. For 
water and gold in the case of gifts vide above under 
daUdpradanika. 

Svamipalaurada ( disputes between the owner of cattle 
and herdsman who is engaged to look after them ). In ancient 
times this must have been a prominent source of litigation 
in a predominantly agricultural country like India, Nar. 
appears to have included this title under vetanasydnapa- 
karma. Yaj. H. 164, Nar. IX. 11 provide that the cowherd 
has to bring back to the owner in the evening the cows ( and 
other domestic animals ) handed over to him in the morning by 
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the owner, after grazing them in the pastures and making them 
drink water. Manu VIH. 230 says that during the day the 
responsibility for the safety of the cattle rests on the herdsman 
and during the night on the owner provided they are in the 
latter’s house. When there is no express agreement as to wages 
Nar. JX. 10 and Br. ( S. B. E. 33 p. 346 verse 19 ) prescribe that a 
cowherd will get as his wages all the milk of the cow's 
tended by him on every eighth day plus a heifer ( two years old) 
every year out of every one hundred cows tended by him or a 
milch cow with her calf every year for every two hundred cows 
looked after by him. Manu Vlll. 231 provides another method 
when no wages are fixed by agreement viz. a hired herd.smau, 
who is paid with milk, may milk as hire the best cow out of ten 
with the consent of the owner. It is the duty of the cowherd 
to struggle as much as in him lies to protect the cows from 
accidents and if he is unable to do so he must quickly inform 
the owner (Nar. IX. 12). Br. (S. B. E. 33 p. 346 verse 20) 
states that the cowherd shall save cattle from the danger of 
worms ( or reptiles ), robbers, tigers and from caverns and pits 
and that he should try to protect them to the best of his ability, 
should call out for help or inform his master. If the herdsman 
does not struggle to protect the cows, nor raise a hue and cry 
nor inform his master he must make good the value of the cow 
lost and must pay a fine to the king ( Nar. IX. 13 ). Manu VIII. 
232 and 235, Yaj. II. 164-165, Visnu Dh. S. V.8«5 137-138, Nar. 
( IX. 14-15 ) provide that if a cow or other domestic animal 
strays or is killed by worms (or reptiles) or slain by dogs (and 
wild animals) or dies by falling into a pit or by any negligent 
act of the herdsman, he himself shall make good the loss, if he 
did not exert himself to prevent this happening or if goats 
and sheep are surrounded by wolves and carried away while the 
herdsman does not hasten to their help he shall bear the res- 
ponsibility for the loss. In these cases the herdsman has also 
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to pay a tine of 12 J panag®^ to the king ( Yaj. II. 165 ). Ap. Dh. 
S. n. 11. 28. 6 makes®**’ the herdsman liable to pay the price if 
an animal in his charge dies or is lost ( by theft &c. ). Mann 
Vnr. 233, 236, Nar. IX. 16, Vyasa state exceptions to the above 
viz. where an animal is carried away ®®® by robbers though the 
herdsman raised a cry, he would not be liable to make good the 
loss provided he gave information to his master at the proper 
time ( immediately after the animal is carried away ) and 
proper place ; or when the herdsman himself is seized or the 
village is attacked or the country is invaded, the herdsman 
would not be liable for loss or seizure of any animal under his 
(iharge ; and also where, while the herd is grazing in a proper 
order near a forest, a wolf suddenly kills an animal. Manu 
Vin. 234, Nar. IX. 17 state that when cattle die through act of 
God or king or die without any fault of his while in charge of a 
herdsman, he has to free himself from liability or from the 
suspicion of himself having®®’ carried away surreptitiously the 
animal by producing before his master their ears, skin, tails, 
bladders, tendons and yellow bile or by showing their limbs 
( viz. their characteristic marks ). Vyasa states that if a 
herdsman, who has received his wages, abandons cattle in an 
untenanted forest and moves about in the village he should be 
fined by the king. ®’® 

Yaj. n. 166 provides that a portion of land should be set 
apart at the discretion of the villagers or that of the king as 
pasture for cows. Manu VIII. 237, Yaj. II. 167 prescribe 
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that OD all sides round a village, a kharm^ and a town 
an uncultivated space for pastures ( between it and the 
fields ) shall be kept respectively of 100, 200, 400 dhanus^ in 
extent. Kat. ( 666 ) prescribes that the owner of a field 
( which is near a forest ) should construct a high paling 
before the crops have grown ; for animals ( or deer ) when they 
have once tasted the sweet ^ ( crops ) can be warded off with 
difficulty. Manu VIH. 239 = ( Matsya 227. 25 ), Nar. XIV. 41 
prescribe that a hedge should be constructed for a field that 
is near a public way so high that a camel cannot look inside 
over it or a horse or cattle cannot jump over or so thick that 
a dog or boar should not be able to thrust its head inside it 
through holes. Manu VUL 238 ( = Matsyapurana 227. 26 ), 
Yaj. II. 162, Nar. XIV. 40 provide that if a field situated near a 
village or a pasture or near a public road is not protected by a 
hedge and cattle straying into it cause loss, the herdsman is not 
to be held guilty. It is provided by Ap. Dh. S. II. 11. 28. 5, Manu 
Vni. 240, Nar. XIV. 28, Kat. 664-665 that if cattle enter into 
fields, parks or pastures that are situated near a vUlage or 
a public road and are enclosed by a hedge, they may be seized 
or beaten off, the herdsman is to be fined ( a Imndred panas ). 
Yaj. n. 159-161, Manu VUI. 241, Nar. XIV. 28-29, Kat. 667 and 
others lay down that where cattle enter fields ( not near a 
village or road ) and cause loss, the herdsman is to be fined or 
whipped, the owner of the cattle is to make good the loss and 


891. A is 4 cubits (or about 6 feet). Manu VIII. 237 ordains 
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pay the fine prescribed and the fines vary e. g. Yaj. n. 159 
prescribes fines of 2, 4 and 8 masas respectively when a goat 
or a cow or a she-buffalo strays ^d causes loss of crops, while 
Kat. ( 667 ) prescribes only ^ pana in the case of cows and 
sheep and f in the case of she-bufifaloes. Vide Gaut. XII. 19-22 
and Kaut. in. 10 also. Those w'ho purposely set cattle to eat 
or destroy crops were to be punished as thieves (Nar. XIV. 34 ). 

Ancient India entertained tender feelings for certain 
animals and in certain circumstances. Nar. XIV. 30, Yaj. H. 163, 
Manu Vin. 242, Kaut. HI. 10®^ and Usanas provide that cows 
within ten days after calving, a stud bull, a horse, an elephant, 
animals let loose in honour of ancestors or deities, and cattle 
that have strayed from the herd or that have no herdsman to 
look after them and have met with an accident are to be 
warded off when causing harm to crops, but the owner is not 
to be fined. Usanas®® states that the reason for this leniency is 
that horses and elephants are protectors of people. Apararka 
( p. 771 ) explains that this exemption applies only to the king’s 
horses and elephants. Usanas adds that ( owners of ) cows 
should not be fined when they cause some loss at the time of 
festivals and ^raddhas. The great veneration for cows led 
Usanas to lay down that he who requires the owner of a cow 
to re-imburse the loss of crops that are eaten up or destroyed 
by a cow will find that his pitrs and the gods do not receive the 
offerings made by him. This is explained by the Par. M. III. 
p. 385 as referring to crops in fields near a village not enclosed 
by a hedge and by the Madanaratna to crops eaten at the time 
of sraddha. Br., Yaj. IL 161 and Nar. XIV. 38 require the owner 
of the cow to re-imburse the owner of the crops for the loss as 
settled by the neighbours. Vide under ‘ steya ’ for cases in 
which there is no offence of theft even if a person takes certain 
things belonging to another without his permission. 
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CHAPTER XXII 


SIMAVIVADA ( boundary disputes). 

This is called ksetrajavivada^^ ( disputes relating to fields ) 
by Narada XIV. 1, who defines it as ‘ dispute with regard to 
land in which questions about dikes or embankments, the 
boundaries of fields, ploughed land and fallow land have to he 
decided.’ Narada’s idea appears to be that the word ‘simavivada’ 
in Manu is only illustrative and is a compendious way of 
mentioning disputes about land in general. According to Kat. 
( 732 ) there are six causes** of land disputes viz. claiming 
more land, claim that a person is entitled to less than he 
possesses, claim to a share, denial of a share, seizing possession 
when previously there was none, boundary. In all these cases 
boundaries have directly or indirectly to be settled and there- 
fore all these are included under the topic of simavivada. A 
boundary dispute may relate to the boundaries of a district 
( janapada ), a village, a field and a house. Boundaries, acc, to 
Nar., may be of five kinds.** They are described as follows : 
drhajini is what is indicated by trees which are like a flag- 
staff. Manu ( VIII, 246-247 ) prescribes that trees such as 
asvattha, the silk cotton, sala, tala ( palmyra palm ), that have 
milky juice ( like udurabara ) should be planted to indicate 
boundaries and also bamboo clumps, bushes, reeds &c. A 
maisyini (lit. having fish) boundary is provided by rivers flowing 
naturally and full of fish and tortoises or by tanks and 
reservoirs of water ( Manu VIII. 248 ). A naidhanl boundary is 
one indicated by concealed signs (just as nidhana i. e. treasure 
is concealed in the earth ), such as pots filled with chaff, coal, 
bricks, bones and similar things that the earth does not corrode 
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and are buried inside the eartli. Manu ( VIII. 250-251 ) enume- 
rates those objects that should be buried in the earth, which 
would serve to indicate the boundaries of a village or field and 
which are therefore called concealed (upacchanna) hj him. A 
bhaijamrjita (free from danger) boundary is settled by the 
agreement of the parties. The fifth kind is the one that is laid 
down by order of the king. Br. ( S. B. E. 33 p. 351 verse 2 ) 
prescribes’’* that at the time of founding a village definite 
boundaries should be erected or constructed by means of visible 
or patent {prakasa) and concealed ( upaihsu or upucchanna ) 
signs and the Sm. C. II. 228 explains that a row of big stones 
should be employed to indicate the boundary. Brhaspati (S. B. 
E. vol. 33 p. 351 verses 3-7 ) states what patent and concealed 
boundary marks should be and requires elderly persons to 
point them out to youths and children who in their turn when 
old are to point out the boundaries to other youths and in this 
way traditional knowledge of boundaries may be kept up. Manu 
(VUI. 252-253) states that in disputes boundaries should be 
settled in accordance with the visible and concealed signs des- 
cribed above, by reliance on long former enjoyment and by the 
constant flow of water and that if there be doubt even after 
observing the signs then the dispute has to be decided on the evi- 
dence of witnesses. Witnesses could either depose to the marks 
of boundaries or to the boundaries themselves. Those who 
could not point out the marks but were to define the boundaries 
themselves were to follow a certain procedure. Manu VIII. 254 
states that the witnesse.s should be asked about the marks 
of boundaries in the presence of the litigating parties and 
groups ( or families ) of the villagers. The witnesses on being 
asked were to trace, point out and settle the boundary unani- 
mously, being clad in red garments, wearing red chaplets and 
being exhorted to depose truly by their spiritual merit”” and 
carrying clods of earth on their heads, by reference to mounds 
or depressions, coals, bones and chaff ( buried underground, 
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in a vessel ), embankments, anthills, platforms of stones or 
bricks ( Manu Vni. 255, 256, Yaj. H. 151, Nar. XIV. 4-6)- 
Vas. 16. 13, Kant. HI. 9, Yaj. IL 150, Manu \aiL 258, 260, 
Nar. ( XIV. 2-3 ) prescribe that on failure of witnesses of the 
adjoining villages, neighbours (samanta), ^ old men, cowherds 
husbandmen who plough the fields near the one in dispute, 
hunters, fowlers, fishermen, snake catchers and foresters should 
settle the disputed boundary in the presence of the king. The 
Mit. on Yaj. ^ IL 153 quotes Kat. (743-745, 51 ) to show that 
witnesses were divided into samatila, matila, unUtka and mkihrta, 
each preceding group being superior to the succeeding. The 
Mit. further says that the neighbours as witnesses are to be 
arranged in the form of the layers of the petals of a lotus viz. 
the nearest ones ( sathsaktaku ) are those most preferred, ( but if 
this group has faults ) then a second but a more removed group 
and then a third group still more remote may be examined. 
Sankha-Likhita and Vas.’®* 16.13-15 prescribe that in boundary 
disputes the decision depends on neighbours, in the case of 
conflict of witnesses on documents and then on the old men in 
the town or village and the guilds. Yaj. II. 152 and Manu VTH, 
258 require that the neighbours who are to settle the boundary 
should be four, eight or ten ( even in number ) and inhabitants 
of the same village ( if possible ). Br. ( S. B. E. 33 p. 352 
verse 14 ) requires that the witnesses’®* should know the source 
of title ( to the disputed land ), the measurement ( in mrartanas, 
(tandas &c. ), the length of enjoyment or possession, the names 
of persons ( in possession ) and the characteristic geography or 
lie of the land. The general rule was (as stated by Nar. XIV. 9) 
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that a single witness however confident he might he ( or how- 
ever reliable ) should not take upon himself to point out and 
settle the boundary, since this ( boundary ) dispute being a very 
important ( difficult ) matter, its decision should rest with many. 
The Mit. ( on Yaj. IL 152 ) explains that this prohibition holds 
good only if the single witness is one not accepted by both sides 
as reliable. But Nar. ( XIV. 10 ) and Br. ( S. B. 33 p. 352 
verse 11 ) hold that where a single witness accepted by both 
sides has to settle the boundary ( in the absence of more 
witnesses and in the absence of reliable patent or concealed 
signs ) he should do so after placing a clod of earth on his head, 
after being dressed in red robes and wearing red flowers and 
after observing a fast. If it was a sudra who was to trace or 
lay down a boundary Visvarupa’®’ on Yaj. n. 156 quotes a prose 
passage of Brhaspati that he was to be decked in red pieces of 
cloth, his face was to be smeared with ashes from a cemetery, a 
mark was to be made on his chest with five fingers dipped in 
the blood of a goat and the entrails of the sacrificed goat were 
to be tied round his neck and he was to hold a clod of earth 
in the right hand. All this was to impress upon him the gravity 
of the work and the necessity of doing his best impartially. If 
no knowing witness or no patent or concealed signs are available 
the king has himself to settle the boundary between the two 
villages at his own discretion (Yaj. 11. 153, Nar. XIV. 11, Manu VUI. 
265). He may divide the land between the two Villages equally 
and construct new marks of boundaries, but if the disputed land 
will be of greater benefit to one village than to the other 
the king may assign the whole of the disputed land to the 
former. Manu VIII. 245 prescribes that when there is a 
boundary dispute between two villages the king should decide 
it in the month of Jyestha when the embankment (marks) become 
quite clear ( owing to water being dried up in summer ). The 
decision made by the witnesses or neighbours became final 
only after the lapse of three weeks if no calamity ( from act 
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of God or king) befell the witnesses { Kat. 751).*® Manu 
prescribes ( VIII. 261 ) that the boundary settled by witnesses 
should be fixed by the king ( or recorded in a document 
containing the names of witnesses ). An ancient instance of 
the fixing of boundaries by two feudatory chiefs is recorded 
in the Bhumara stone Pillar inscription of the Parivrajaka 
Maharaja Hastin and Maharaja Sarvanatha, who erected a 
pillar at Ambloda to show the boundary between their 
territories about 510 A. D. ( vide Fleet’s Gupta Inscriptions No. 24 
p. 110). Vide also E. I. vol. 24 pp. 32-34 for inscriptional 
evidence about the carrying out of all the details laid down in 
dharmasastra works on the settlement of boundaries. Manu 
Vm, 263, Yaj. 11. 153, Nar, XIV. 7 prescribe the middle amer- 
cement for each one of the sanuintas that falsely settle the 
boundaries, while Manu ( VIU. 257 ) and Nar. XIV. 8 prescribe 
the first amercement only for other witnesses such as members 
of corporations and elderly villagers. If through friendship, 
greed or fear the witnesses who know the facts do not come 
forward to settle the boundary they are each to be fined in the 
highest amercement (Kat.*^ 750). 

Br. (S. B. E. 33 p, 353 verses 19-21) lays down certain 
interesting rules about alluvion and diluvion. Where a river 
is the boundary between two villages and the river carries away 
soil from one village and attaches it to another, the accretion 
belongs to the village to which it becomes attached, but this is 
so when the soil carried away has no crops growing on it ; if 
however soil with growing crops is separated from a village and 
joined to another by a river in flood, the former owner can reap 
only the crops and the land will belong to the village or field 
to which it has become attached 
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Manu VUL 262, Yaj. H. 154, Nar. XIV. 12, Kat. 749 pres- 
cribe that the decision of disputes about the boundaries of fields, 
wells, tanks, groves and parks, palaces, houses, cottages, temples 
and channels carrying rain water is to be similarly arrived at by 
the testimony of witnesses ( sainantas and others ). 

Several rules are laid down by Nar., Br. and Kat. about 
easements and water-courses. 

Br. (S. B. E. 33 p. 354 verse 24) prescribes that no’^' inter- 
ference should be caused to the manner of the enjoyment of 
houses ( as regards doors, compounds &c. ), to the enjoyment of 
water and markets in the way in which they had been enjoyed 
from the time the village or house was established or built. 
This means, acc. to the Sm. 0. II. p. 234 and V. P, p. 363 that if 
a new mode of enjoyment is started in the case of these after 
the village was established or the house was built then inter- 
ference may be allowed. Br. (S. B. E. 33 p. 354 verse 25) 
further says that ancient windows, watercourses, balconies 
(pegs?), raised platforms on the borders of streets, waterspouts 
carrying rainwater from a square of houses ( and cottages ) en- 
joyed from former days should not be allowed to be interfered 
with, even if they might cause some inconvenience to the neigh- 
bouring house. Kat. (752-753) similarly provides ‘one should 
not interfere with the base of the wall, a drain ( or waterspout ), 
a balcony, window, watercourse and dwelling house of another. 
These are not to be added to one’s house after the first building 
of it ( so as to cause obstruction or annoyance to another ), one 
should not open a window ^ ( so as to command a view ) in the 
interior of another’s house or open a spout ( that will drain off 
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water) on to another’s house. One should construct places 
( pits ) for depositing ordure, urine and filthy water, a fireplace 
and a pit at a distance of at least two cubits from the walls 
of other people ( his neighbours ) and should not construct these 
very near to another’s house ’ ( vide also Br. S. B. E. vol. 33 
p. 354 verses 25-26 ). 

Br. ( S. B. E. 33 p. 354 verse 27 ) defines a smisaramf^'^ as the 
road by which men and beasts pass to and fro without let ‘or 
hindrance. Kat. (755) calls it caluspallia and defines raja- 
marga as the road by which people are allowed to pass at 
certain times ( and not at all times ). Several rules are 
prescribed by Kautilya and others for obviating nuisances 
on public roads or near private houses. Br. ( S. B. E. 33 p. 354 
verse 28) and Kat. (756) provide that roads should not be 
obstructed by parking carts and the like thereon, that no 
one should plant anything on a public road, that a man who puts 
obstruction on the public road, makes pits or plants trees or 
wilfully voids excrement thereon should be fined a masaka, and 
one who does not give’’* precedence on the road to his guru, 
preceptor or the king should be fined. Manu IX. 282 prescribes 
the fine of two kdrsapanas for voiding or dropping ordure on 
the public road in the absence of distress and requires the 
wrongdoer to clean the road, but Manu ( IX. 283 ) makes an 
exception in the case of persons diseased, very old men, a 
pregnant woman and a child, who are not to be fined but 
only reproved for voiding ordure on the road. Vide Matsya 
227. 175-76 for the same two verses. Kaut. II. 36 pres- 
cribes the fine of f of a pana for throwing dust on a cart-road 
and J for obstructing it with mud and a fine double of these 
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for doing the same on a royal road ; prescribes a fine of one, 
two, three or four papas respectively for voiding ordure on or 
near a holy place, or a place whence water is taken, or a temple 
or the king’s buildings and exempts from fine such persons as 
those mentioned in Manu IX. 283. Kat. ( 758-759 ) provides’*® 
that he who defiles a tank, a garden or holy water ( or glmts ) 
by throwing filthy matter ( ordure &c. ) therein should be made 
to remove the filth and fined the first amercement and also one 
who pollutes by washing soiled clothes in holy and purifying 
sacred places {ghals &c.) established by great or saintly persons. 
Yaj. n. 155 prescribes the first, the highest and middling 
amercements respectively for making breaches in the boundary 
( between two or more fields ), for ploughing a field beyond the 
boundary of one’s field and for depriving a man of his field 
by intimidation and the like. Vide also Visnu Dh. S. V. 172 
and Sankha-Likhita’*’ who prescribe a fine of 1008 papas for 
transgressing ( the whole of ) the boundary { of a field ). Manu 
Vin. 264 ( = Matsya 227. 30 ) provides a fine of 200 papas 
for seizing another’s field, garden or house through inadver- 
tance, but 500 for seizing any one of these by intimidation. 
Nar. XIV. 13-14 and Kat. ( 760-761 ) state that the fruits and 
flowers of those trees that grow on the boundary between two 
fields should be declared ( by the Judge ) as joint between the 
owners of the two fields and that if the branches of trees grow- 
ing in one man’s field spread over another man’s field that man 
should be understood to be the owner of the trees and branches 
( together with fruit &c. ) in whose field the trees are born ( have 
taken root ). The first proposition implies that if one owner 


q. by P- 765, ^ 1 3 ^. II. 235, n. p. 365. 


q- by II. p. 236, sv. V. 

P. 366 ; 

V. 172, which II. p. 236 explains as 

?f*tT tnrr < 1 33 1 3 SH: K The text in Mr. Gharpure’s 

ed. is corrupt. 


920. g 1 ikw 

I g srnrRT i <ari «3 3 ^5 

#Vfcrr: « *lc<)I. 760-61 q. by atqTTSR PP- 766-767, II. p. 236, fw. X. 

223. snr? Xrv. 13-14 are almost the same, reading ^||h343l i 



510 Histoi'y of Dharimsastra [ Vol. 

alone takes all the fruits he is liable to be fined for taking half 
the fruits. 

A setu ( watercourse ) is said by Nar. ( XIV. 18 ) to be of 
two kinds, viz. that which is dug ( khfija ) into the soil in order 
to drain off excessive water and that which is constructed 
( bandlnja ) as an embankment to prevent water from flowing 
away. Yaj. II. 156 and Nar. XIV. 17 provide that a setu made 
by the owner of one field in the neighbouring field should not 
be forbidden by the owner of that field, if the loss of soil it 
causes ( to the latter ) is small as compared with the great 
benefit that it may confer. Nar. ( XIV. 20-21 ) and Yaj. II. 157 
prescribe that one should make a dike or watercourse on an- 
other’s land with the permission of that man or with the permis- 
sion of the king as otherwise he cannot reap the benefit thereof. 
Kat. ( 762-63 ) provides a similar rule about the repairs to a 
house or garden or tank made by a stranger without the owner’s 
or the king’s permission. It is stated by Nar. ( XIV. 23-25 ) that 
when the owner of a field is unable ( to cultivate it ) or is 
dead or is not heard of, if a stranger cultivates the field 
without objection from any body, the stranger shall enjoy 
the produce of the field, that if the owner ( or his son ) 
returns while the field is being tilled by a stranger, he can 
get his field back on repayment to the stranger of all the 
money expended on making the land ( ready for crops ). If 
the owner is unable to return the expenses, the stranger may 
retain | th of the produce every year for eight years giving 
Ith to the owner every year and should hand over the field to 
the owner when the 8th year arrives. Yaj. II. 158 and Vyasa 
provide that if a person takes a field from the owner on rent 
for cultivation, but gives up the cultivation after slightly 
ploughing it and does not employ someone else to complete the 
cultivation, then he should be made to pay the produce that 
would have been recovered from the field if properly cultivated 
and also should be fined and the field may be taken from him 
and given to another tenant ’2’. 
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VAKPAKFSYA AND DANDAPAKUSYA 
(Abuse and defamation; assault) 

Vakpamsya, danilaparusya, steya, strlsangrahana, sahasa 
are five titles out of 18 that are concerned with what may be 
called criminal matters or crimes in modern nomenclature. 
Vide under sahasa below. 

Nar. XVni. 1 defines vakpamsya as ‘ abusive words that 
loudly proclaim censure of another’s country, caste, family and 
the like and that cause mental pain or offence to that man. ’ 
Kat. (768) defines it as’^ consisting in making the sound ‘hum’ 
(of defiance) before another or coughing before him, of imitating 
or uttering before another whatever is censurable according to 
popular notions. Nar. (XVIIL 2-3) says that abuse is of three 
kinds, nisthura ( reproachful such as calling a man a fool or a 
rogue), ai^i/a (obscene or insulting), (mercilessly severe such 
as charging a man with such grave sins as brahmana-murder or 
drinking liquor ) and that the punishment for each later one is 
more severe than for each preceding one. Examples of the 
abuse of country, caste and family are respectively ‘ the Gaudas 
are quarrelsome ’, ‘ brahmanas are extremely greedy ’, ‘ persons of 
the Visvamitra gotra commit cruel deeds’. Br. ( S. B. E. vol, 33 
p. 355 verses 2-4 ) divided vakparusya into three kinds viz, 
lowest ( when the country, caste or family of a person is abused 
or sinfulness is ascribed without specifying any definite act ), 
middling (speaking that the abuser will have sexual inter- 
course with the mother or sister of the abused or ascribing the 
commission of upapatakas^ or minor sins to the abused), 
highest ( charging him with taking forbidden food or drink or 
mercilessly exposing or ascribing the grave sins to a person )• 
Various fines are prescribed in the smrtis that depend upon the 
above distinctions and also on the castes of the abuser and the 
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abused. For example, Manu Vni. 367 (=Nar. XVIII. 15 = Matsya 
327. 66) prescribes the punishments of 100 panas, 150 or 200 
papas, corporal punishment respectively against a ksatriya or 
a vaisya or a sudra abusing a brahmapa and conversely Manu 
VUL 268 ( = Nar. XVIH. 16 ) provides that a brahmapa calum- 
niating a ksatriya, vaisya or sudra should respectively be 
fined 50, 25 or 12 papas. In the case of the abuser and the 
abused being of the same varna the fine for ordinary abuse 
is 12 papas, but double of this if the abuse is, according to 
Manu VUL 269 ( = Nar. XVIII. 17 ), foul ( relating to mother, 
sister &c. ). Vide Yaj. II. 206-207, Vispudharmasutra V. 35. 
From the remarks of the Sm. C. and the Madanaratna it appears 
that these discriminating provisions ^ based on the caste and 
the ascription of minor or grave sins had become a dead letter 
and were not being enforced by the kings in India by the 
12th century A. D. at least. One or two matters, however, may 
be noted. Manu VIIL 268-272 and 274 are the same as Nar. 
XVIII. 16-17, 22-24. Even the truth of an imputation^* 
afforded no complete exemption e. g. if a person angrily 
calls a man a thief ( who was once convicted of it ) or 
speaks of him as blind or cripple, the former would 
be fined at least one kar^pana ( Manu VUI. 374 — Nar. 
XVHL 18 ). Kaut. ( in. 18 ) provides in this case three papas’^ 
as fine and Vispudharmasutra ( V, 37 ) two papas. When the 
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imputation is false all provide for a fine double of that pro- 
vided in case the imputation is true. Ironic praise of a man 
( such as describing one who is blind of one eye as one endowed 
with a beautiful eye ) is made punishable by Kaut. ( HI. 18 ). 
To warn’® a man against associating with a person who is 
guilty of a grave sin or of theft does not entail punishment if 
the truth of the imputation be established (Kat. 776). Acc. to 
Kaut. and Kat. (775) the king was to award only half the fine 
prescribed if the accused said ‘ what I uttered in abuse was done 
through ignorance, carelessness, rivalry or friendship ; I shall 
not again do so ’ ’®. A person who abuses a king doing his 
duty was to have his tongue cut off or forfeited all his property 
(Nar. XVIII. 30, Yaj. II. 302). Ap. H. 10. 27. 14 prescribed for 
a sudra that abused any one of the three higher castes leading 
a religious life the punishment of the cutting of the tongue’^. 

Daridaparusija ( assault ). Kaut. III. 19 begins his treatment 
of this topic by saying that it comprises touching, threatening to 
strike and actually striking another’^. Nar. XVIII. 4 defines it as 
injuring the limbs of another with the hand, foot, weapon or other 
means ( such as stones ) or defiling or causing pain by ( bringing ) 
ashes and similar substances in contact with another. The Mit. 
on Yaj. II. 212 explains that even causing injury to animals and 
trees would fall under this title. Nar. XVIII, 5-6 provide that 
assault may be of three kinds viz. mild, middling and highly 
punishable according as a person merely makes preparations to 
assault or attacks without any qualm or causes a wound and that 
this crime can further be divided into three kinds according as 
the object attacked is low in value or middling or high. A verse 
from the Parisista ( quoted by Sm. C. 11. p. 327 and V. P. p. 370 ) 
states ‘ whoever causes pain or draws blood, wounds, breaks, cuts 
off, pierces ( the limbs or bodies ) of living beings is guilty of 
dandaparusya ’. According to Br. ( S. B. E. vol. 33 p. 357 verse 
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1 ) dandaparusya consists in striking (a person) with the hand, 
with a stone, a club, ashes, mud, dust or a weapon. The Mit. 
on Yaj. 11 213 following Nar. XVIII. 7-12 lays down certain 
propositions about both abuse and assault, A person who 
does not return abuse or does not assault when abused or 
assaulted, deserves to be commended ; if he returns the abuse or 
assaults in return, the person who began the quarrel is to be 
dealt with more severely than the other. When two persons’^ 
attack each other and there are no means for finding who began 
tbe quarrel equal punishment is to be awarded to both ; but 
when two quarrel he who began the quarrel or he who persists 
longer than the other is to be fined more than the other party 
and lastly if men of the lowest’^* castes such as ivapaka, meda, 
canddla, hunters, elephant riders, vratyas and dasas ( slaves ) 
assault respectable men and acaryas then they are to be 
punished ( whipped ) by good men then and there, but if such 
punishment is not possible, then the king should award 
corporal punishment ( of various kinds according to the 
nature of the crime ) and should not take fines from them , 
since they are the foulest among men and their wealth also is 
foul. Kat. ( 783 ) and Br. ( S. B. E. 33 p. 359 verse 15 ) are to 
the same effect. The several smrtis lay down various punish- 
ments for various kinds of assaults but no useful purpose 
will be served by going into details. Kat.^^ ( 786 ) provides 
that just as in abuse punishments depend on the castes of 
the abuser and the abused so also in assaults higher punish- 
ment is to be awarded if the attacker is of a lower caste than 
the person attacked or lower punishment if the person attacked 
is of a lower caste. Manu VUI. 386 and Usanas^^® lay down 
that the punishment for the offence should be commensurate with 
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the pain or injury caused by the offender to a man or beast. A few 
examples may be set out. Probably the oldest reference to fines 
for assault in Sanskrit literature is contained in the Taittiriya 
Sarhhita’^ II. 6. 10. 2 : ‘ He who threatens to strike a brahmana 
shall be fined with a hundred (cows or niskas ? ), he who strikes a 
brahmana shall be fined with a thousand ; he who draws blood 
from him shall not behold the pitrs for as many years as there 
are particles of dust mixed with the blood that falls on them ’• 
This passage is interpreted in Jai. III. 4. 17 as being a recom- 
mendatary injunction ( puriisartha ) to all at all times to desist 
from assaulting a brahmana. Gaut. ( 21. 20-22 ) and Manu XI. 
206-207 appear to take theTai. S, passage differently and refer the 
figures of 100 and 1000 to years. Kaut. III. 19 prescribes various 
fines for various kinds of assaults. Br. (S. B. E. 33 p. 357 verses 2, 3 
and 7 ) says that if a person throws ashes or the like at another 
or beats him with the hand the fine should be one masa, but if 
he strikes with a brick, stone or stick the fine should be two 
masakas ; this however applies when both are of the same caste, 
but if he assaults a woman who is another’s wife or a person 
of a higher caste, the fine may be higher and higher. For 
one who bruises the skin of another or draws blood by assault 
the fine is one hundred panas, and for him who causes a 
wound by removing some flesh the fine is six masakas and 
he who causes breaking of bones should be banished (Manu VTTT 
284 = JSTar. XVHI. 29 ). Kat. prescribes the highest amerce- 
ment for cutting off the ear, the lip, the nose, the foot, the 
eye, the tongue, the penis, the hand, and the middle amerce- 
ment for causing injury ( or wounding ). Gaut. XII. 1, Kaut. 
III. 19, Manu VUI.’^’ 279,Yaj.II. 215, Br. provide the punishment 
of the cutting of that limb with which a sudra strikes a person 
of the three higher castes. And the Mit. on Yaj. II. 215 applies 
by analogy the same rule to a vaisya striking a ksatriya. 
Manu VIII. 280 extends the same punishment to a sudra for 
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merely raising the hand or a club to strike one of a higher 
caste. Manii VIII. 381-283 (=Nar. XVIII. 26-28 ) provide that 
a person of a low caste defiantly sitting on the same seat 
with one of a higher caste was to be first branded on the 
waist and then banished or his hips were to be gashed ( in such 
a way that he might not die ), that a sudra defiantly spitting 
on the body of a brahmana had his lips cut off or a sudra 
voiding urine or faeces on a brahmana had those offending 
limbs cut off, or a sudra defiantly seizing a brahmana by 
the hair or the feet or beard or neck or testicles would have 
both his hands cut off. If several conspire and strike a 
person who is alone, each one was to be sentenced to twice the 
punishment prescribed for the offence (Yaj. II. 221, Kaut. 
ni. 19, Visnu Dh. S. V. 73). Kaut. IH. 19, Manu Vm. 287, 
Yaj. n. 222, Br., Kat. 787, Visnu Dh. S. V. 75-76 provide that the 
king should make an offender pay a fine and also the expen.ses 
of medical treatment and diet till the wound is healed up and 
the person attacked is able to do his usual work ( vide note 613 
above). For mischief to property’^* and for killing or maim- 
ing animals, Kaut., Manu, Yajnavalkya and others provide 
various fines. For example, Kaut, III. 19 prescribes that when 
property of small value is destroyed by a man he should be 
punished with fine equal to the value of the article and should 
be made to restore the article or its value to the owner ; but in 
the case of articles of substantial value the fine is double of the 
value. Manu VIII. 288 is of similar import. Yaj. II. 223 provides 
varying fines if a person wrongfully causes damage to a wall by 
knocking it ( with a club ), or pierces it or divides it into two 
or demolishes it and makes the offender pay to the owner the 
cost of restoring it. Manu. VIII. 296-298, Yaj. II. 225-226 
prescribe fines for causing death or injury to animals of small 
value ( such as goats ) and big animals like elephants, horses 
and cows. Yaj. II. 227-229, Kaut. III. 19, and Kat. 793 provide 
fines for causing loss by injuring or felling trees, shrubs and 
creepers. Yaj. 11. 214 holds that if a person throws mud. 
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dust or saliva or filthy things on another or strikes with his 
feet, he should not be fined if he is under the influence of 
intoxicants at the time or is not in his right mind or does it 
through mistake, while Kaut. III. 19 prescribes half of the usual 
fine in such cases. 

An important question is how far the right of private 
defence of person or property was recognised by the dharma- 
sastra works. This subject has partly been dealt with in H. of 
Dh. vol. n. pp. 148-151 in connection with an utatayin (a despei’ate 
man) who is an incendiary or a poisoner or is armed with a 
weapon, is a robber, one carrying away another’s wife or seizing 
by force ( a field ). Although there is great diversity of views 
about killing a brahmana atatuyin, there is no difference of 
opinion as to repelling with force culminating even in death 
an atatdyin of any other caste. Gaut. VII. 25 allows even a 
brahmana to arm himself when his life is in danger. Baud. 
Dh. S. IL^*^ 2. 80, Manu VIII. 348-349 lay down that brahmanas 
and vaisyas may oppose with force when they are prevented 
from doing their religious duties by felons or when there are 
disturbances caused by invasion or the like, for saving their 
own lives, for preventing the seizure of their cows or other 
wealth or for protecting women or brahmanas. The Mit. on 
Yaj. n. 286 remarks that these rules of Manu are applicable 
when there is no time to report to the king or when delay in 
opposing violence will mean loss or ruin. According to Kat.’*^ 
( 800 ) no blame attaches to a man who kills wicked men that 
are about to kill another, but when they have desisted from 
their attempt, they should be arrested and not killed. Apararka 
( on Yaj. in. 227 ) remarks that persons are to be regarded as 
atatayin while they are about to set fire or to kill or they 
are in the act of setting fire or killing and the like, that 
where it is not possible to prevent them from doing what 
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they intend to do except by killing them there only the 
texts allow killing ; but that where it is possible to prevent 
them by merely wounding them with a weapon or stick, killing 
them would be an offence.’*^ Medhatithi’*^« on Manu Vin. 348 
dififers from this and allows the killing of a desperado even after 
he has carried out his purpose and not only when he is about to 
carry it out or is in the act of carrying it out. The view of 
the Mit. on Yaj. 11. 21 is that one has a right to oppose and 
kill another in self-defence, in defence of women and other weak 
people, who cannot defend themselves against a murderous or 
violent attack and that even if a wrongdoer of the brahmana 
caste was killed in the exercise of such right there is no punish- 
ment at the hands of the king and the prayascitta ( for killing 
a brahmana) is a light one. Similarly a man can kill with 
impunity animals having claws, horns or fangs or horses 
or elephants if they attack a person ( Kat. 805 q. by Sm. C. 11. 
p. 316 ). 
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CHAPTER XXrV 


STEYA (theft). 

In the Bg. there is frequent mention of taskara, stena 
and tayu. In Bg. VI. 38. 3 the sage’^® says ‘may the cows 
not disappear from us, may a thief not injure them ’. In Bg. 
Vm. 29. 6 it is said ‘ Pusan guards the ways and knows of 
concealed treasures as a thief does ’. From Bg. X. 4. 6 it appears 
that thieves were desperate and bound people with ropes and 
( from Bg. I. 191. 5 ) that thieves {taskaras) appeared at night. 
Tayu (thief) occurs in Bg- 1. 50. 2, IV. 38. 5, VI. 12. 5 and is an 
Indo-Iranian word. The word ‘stena’ occurs in Bg. VI. 28. 7 and 
means ‘one who is a cattle-lifter’. Bg. VIII. 67. 14 indicates 
that a stem was bound with ropes ( when caught ). In Bg. VII. 
55. 3 the dog is asked to run after a stem and a taskara, the 
first being probably a thief ( who secretly carries away pro- 
perty ) and the second a thief who openly carries it away. In 
the Vaj.’^®« S. XL 79 (=Tai. S. IV. 1. 10. 2 ) we have the imlimlu 
in addition to stetia and tasJcara. Atharvaveda IV. 3 contains 
charms against wolves, tigers and thieves ( taskaras ). 

Steya is distinguished from sahasa in Manu VIII. 332, Kaut. 
ITT 17, Nar. XVIL 12 and other works as stated under sahasa 
below. Kat. 810 defines ’^*6 it as ‘depriving a man of his wealth 
either clandestinely or openly and either by night or by 
day ’. Nar. XVII. 17 defines it as ‘ deprivation of wealth by 
various means from people that are asleep, careless or 
intoxicated ’. It may be of three kinds according to the 
value of the thing stolen viz. trifling (when earthen-ware, seats, 
cots, wood, hides, grass, beans in pods or cooked food is stolen) 
or middling ( when the theft relates to clothes except silken 
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ones, animals except cows and bulls, metals except gold, rice 
and barley ), grave or high ( when gold, jewels, silken cloth, 
women, men, cattle, elephants, horses and the wealth of 
brahmanas or temples is stolen). Vide Nar. XVII. 13-16 and 
Yaj. 11. 275. Thieves are either prakasa ( open or patent ) or 
(iprakUsa (secret) acc. to Manu IX. 256, ( S. B. E. 33 p. 359 

V. 2 ). Acc. to Manu IX. 258-260, Nar. ( pariMsta 2-3 ) and Br. 
( S. B. E. 33 p. 360 verses 3-4 ) patent thieves are traders who 
employ false weights and balances, gamblers, quacks, bribers of 
snbinjas, prostitutes, those who profess to arbitrate, those who 
manufacture imitation articles, those who subsist by progno- 
sticating good fortune or portents or by magic or palmistry, 
false witnesses &c. Manu ( IX. 261-266 ) states that in 
order to find out such thieves the king should employ 
spies in various disguises at various places such as 
meeting halls, refreshment rooms, brothels, wineshops, 
theatres &c. The concealed thieves are those who move 
about with tools for house-breaking without being observed 
and whose residence is not known; they are principally’^ 
of nine kinds viz. one who quietly relieves a man of his 
money when the latter is attending to something else, a 
house-breaker, a highway robber ( who robs travellers ), a 
cut-purse, one who steals ( or kidnaps ) a woman or a 
man, cattle, horses and other animals. Yaj. II. 266-268 
and Nar. ( parisista 9-12 ) indicate the various ways in 
which thieves may be detected and caught viz. by the ( police ) 
officers recovering a part of the booty from a man or by 
tracing foot-steps, or by seizing one who has been often 
found to be a thief, or by finding out that the man 
suspected cannot state his place of residence ; and they 
recommend that on suspicion others may be caught, if on being 
questioned they attempt to conceal their caste or name or if they 
are found addicted to gambling, wine and women or if their 
mouth becomes dry or their voice changes or if they spend 
lavishly though they have no ostensible means of earning, or 
those who sell lost or second-hand goods or who move about in 
disguise or who are found making inquiries about others’ houses 
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or wealth. The Mit. on 11. 268 quotes Nar. and gives the 

warning that the king must carefully examine whether the man 
caught is really the thief and should not convict merely on 
suspicion, since even an innocent man may have stolen property 
near him or betray some of the signs noted above. When pro- 
perty alleged to be stolen is found with a man, it may be that 
the articles came to his hands from another’s hand or he may 
have taken it up when it lay unclaimed on the ground or he may 
have taken it as a thief ; liars often have the appearance of 
honest men and wee rcrsa (Nar. I. 71)’®^. Narada’s dictum (1.42) 
that one who is not a thief may be held to be a thief as in the 
case of Mandavya has already been quoted above (p. 357n. 549 ). 
Vide Manu IX. 270 ( = Matsya 227. 166) cited on p, 355 above. 
When a person is seized on suspicion of being a thief he could not 
be acquitted on his mere denial of the offence. He had to prove 
innocence by ordinary evidence ( such as proof that he was 
elsewhere when the theft was committed) or ordeals (Yaj. II. 269). 
The general role about the punishment of patent thieves was that 
the punishment was to be proportionate to the lightness or 
gravity of the crime and not to their wealth ( Vyasa ) Br. ( S. 
B. E. 33 p. 361 verses 10 ff) quoted in Par. M. in. pp. 439-440 
and V. P. pp. 387-88 prescribes various punishments for parti- 
cular kinds of patent thieves e. g. sabhyas giving wrong deci- 
sions ( for bribes ) or those who deceive by betraying the trust 
imposed in them are to be banished. Manu IX. 292 ( = Matsya 
227. 184-185) holds that the goldsmith is the worst of all 
deceitful persons (kantakas) and if he is found committing 
fraud his limbs should be cut off bit by bit. 

As regards the concealed thieves the texts lay down special 
rules. Nar. XVII. 21 extends to theft of the three kinds men- 
tioned above the same punishments that are awarded in the 
three kinds of sahasa. Manu VIII. 323 prescribes death sentence 
for kidnapping men of good family and particularly women 
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and for theft of costly jewels ; while Vyasa prescribes death 
by burning on red-hot iron bed for kidnapping women and 
mutilation of hands and feet for kidnapping a man. Yaj. II. 273 
provides impalement for those who confine others as captives, 
for those who steal horses and elephants and who strike others 
with violence, while Manu IX. 280 prescribes death for those 
who break royal store-houses and armoury, the inner shrine in a 
temple and who steal horses, chariots and elephants. For him 
who commits theft by housebreaking at night Manu ( IX. 276 ) 
and Br. ( S. B. E. 33 p. 361, verse 17 ) provide impalement’^ 
after cutting off his hands. Yaj. H. 274, Manu IX. 277, Visnu 
Dh. S. V. 136 prescribe for the cut-purse the punishment of the 
cutting of the thumb and index finger for tlie first offence, the 
cutting uf the hand and foot if it is the second offence and 
death if he repeats the same offence a third time. Not only was 
the thief made to undergo punishment but he was also liable 
to make good the loss of property to the person rubbed ( Manu 
Vni. 320, Yaj. II. 270, Visnu Dh. S. V. 89, Nar. parisista 21 ). 
According to Nar. ( parisista 22-24 ) for thefts of articles of 
small value the fine was five times their price, while Manu 
( VIII. 326-329 ) said it was twice as much as the price. Gaut, 
XU. 12-14,’®^ Manu VIII. 337-338, Nar. (parisista 51-52) lay 
down that the fine for theft is higher in the case of the higher 
castes i. e. if tlie siidra thief is fined eight times of the value of 
the article stolen, the vaisya, ksatriya and brahmana thieves 
were respectively fined 16, 32 and 64 times the price of the 
article, as each is deemed to know better owing to his higher 
status and culture. Manu Vlll. 380 lays down the general rule 
that a brahmana offender was not to be killed whatever the 
offence might be but he was to be banished from the country 
allowing him to take with him all his wealth. But there were 
other provisions and exceptions also. Kat,’^^ ( 823 ) states that 
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which seems to mean that his guilt and the signs whereby 
it was determined should be proclaimed to the public. 
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the school of the Manavas declared that thieves caught with 
the stolen things on them should be at once banished but that 
the school of Gautama disapproved of this mode, since it is 
condemned because it entails loss { reduction ) of people in the 
country. The V. R, p. 332 explains this verse as referring to a 
learned brahmana. Two more verses of Kat. ( 824-825 ) are 
quoted by V. R. p. 332 and V. C. p. 92 the first of which provides 
that a brahmana who is not learned whether caught with booty 
or not should be branded ( with the appropriate signs ) and 
deprived of all ids property, provided his guilt is brought home 
with certainty and the second provides that a brahmana thief 
who is neither learned nor rich but is strongly built should be 
kept under guard with fetters on his feet, should be fed on 
meagre food and made to do hard labour for the king till his 
death. Gaut. XU. 46-48, Nar. ( parisista 13-14 ), Manu IX. 271 
and 278, Kat. ( 827 ) hold that the punishment for those who 
knowingly give food, fire ( when they feel cold ), water or 
asylum to thieves or who receive or purchase stolen property 
or who conceal them are to be punished like the thieves 
themselves.’” Ya]. II. 276 prescribes the highest amercement 
for any one who knowingly gives help to a thief or murderer 
in the above ways or by directions or by supplying tools 
or money wherewith to go to a place for committing the 
offence. 

In certain cases a person could take without being liable 
to be punished as a thief certain things belonging to another 
even if he had not the latter’s permission. Gaut. XII. 25, 
Manu VIII. 339 ( = Matsya 227. 112-113 ), Yaj. II. 166 allow a 
person of the three higher castes to take grass, fuel-sticks, 
flowers of trees and plants for feeding cows and for the worship 
of fire from any place as if they belonged to himself and also 
fruits of trees that were not enclosed. In such cases he would 
not be liable to a fine nor does he incur sin ( Kulluka on 
Manu VIII. 339 ). A smrti passage stating that if a man takes 


957. Compare sec. 212 (about harbouring an offender) and 411 (on 
receiving stolen property) of the I. P. C. 
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grass or fuel or flowers or fruits without permission deserves 
to have his hand cut off is explained by the Mit. ( on Yaj. 166 ), 
Apararka p. 774 and others as meant to apply to persons other 
than dvijas or as meant to refer to a case where they are taken 
by a person who has really no difficulty in securing these or 
where these are not taken for the use of cows or for worship. 
This matter had been a subject of discussion from ancient times. 
Ap. Dh. S. ( I. 10. 28. 1-5 ) contains a discussion from which 
it appears that Kautsa, Harita, Kanva and Puskarasadi were of 
the opinion that whatever ( however trifling or in whatever 
circumstances ) a man took without the consent of the owner, he 
became a thief ; that Varsyayani held that there were exceptions 
to this rule viz. that owners should not forbid the taking (of a small 
quantity of ) grain in pods (such as mudga or mam) or grass for 
bulls yoked to carts, but that if large quantities even of these were 
taken there would be theft. Santi 165. 11-13, Manu XI. 16-18 
and Yaj. IH. 43 state that when a brahmana or other person has 
fasted for three days because he has had no grain with him, he 
may on the 4th day take grain for one day’s meal from any- 
where he can get, whether from a threshing floor or from a 
field or a house, and that if the owner questioned he should 
declare to him the reason, but a person of a lower caste should 
not in this way take grain belonging to one of a higher caste, 
unless the latter pursues a sinful course or does not perform 
the duties of his caste. Vyasa quoted by Sm. C. I. p. 175 allows 
a man to commit even theft, when he is in distress for food, 
first from a person of a lower caste, then from one of the same 
caste and then from one of a higher caste. Manu VIII. 341 
{ = Matsya 227. 110, 114 ), Nar, ( prakirnaka 39 ), Sahkha and 
Kat. ( 822A ) state that a traveller whose food has run out may 
take from another’s land without being liable to punishment 
two sugarcane stalks, two mulakas ( esculent roots ), two 
cucumbers or melons, five mangoes or promegranate fruit 
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and a handful of dates and of such corn as rice, wheat, 
gram 

Sahasa ( crimes of violence). Manu VIII. 332, Kaut. III. 17, 
Nar. XVn. 1, Yaj. U. 230. Kat. (795-796) define sahasa as 
any act which is done with violence in defiance of or in spite 
of the presence of royal officers or guards or people. The word 
sahasa is a derivative from ‘sahas’ meaning ‘force’ (Nar. 
XVII. 1). Sometimes it is distinguished from theft (as in 
Manu Vin. 332, Kaut. III. 17 and Nar. XVlI. 12 ) by saying 
that theft consists in depriving a person of his wealth stealthily 
( without force ), while in sahasa there is the use of force or 
violence’®^. Nar. XVII. 2 and Br. (S. B. E. vol. 33 p. 359 verse 
1) state that sahasa^ is of four kinds viz. manslaughter, theft, 
violence to the wives of others, and the two kinds oi parusya 
( treated as one head ). Although these topics can be compre- 
hended under sahasa, they are generally dealt with separately 
in the smrtis and digests as a matter of convenience and in 
order to provide heavier punishment for crimes of violence 
since a man guilty of a crime of violence is a worse sinner 
than one guilty of abuse, theft or assault ( Manu VUI. 345 and 
Mit. on Yaj, II. 230) and Manu VUI. 244 enjoins upon the king 
not to tolerate for a moment a man guilty of violence. The 


961. ^ I q. by 

I- P- 176 ; t a l 

I stilfVT- acc. to r- P- 520 ; I 

gmrq?: vfy " q- by wm. on vr. H- 275. 

962. ?qir+fcfit vhh qm ^ 

TRj II VIII. 332 ; I ^ I 

III. 17 ; i aRHifmhrh qm ii 

XVII. 1 , qm v: jut?! wvn 

^ va I HTfW ^ II qjIcVT. 795-796 q. by R pp. 451. 

457, II. p. 316 and p. 287 (the last two quote 796 only). 

II. 316 explains: stTqvT rsn>raiT3^FmiTwqraqpn^Tr??Tq, a rw-nTd 

963. i 3in&: #qHTra- 

g II sura P explains: airfu: ifrgr U ff r qgluMTg - 

5rrr surqsrq q^fv fgrqmqi: if?T: auru: 

964. TTggqturnf qrgmr^^tVa. I qrctvsHq 

fg. q. by II. p. 312, sq. q. p. 392. 

965. wfgg ^qqiJi'Ugqiqsqignia^^g sqWThHiq qrfii{qH g«TT- 

qmjift firag i ffiar. on vt- H. 230. 



526 History of Dharmasastra [Vol. 

V. May. (text p. 2) says that in differentiating steija from 
Huhasa the maxim of ‘ cows’ and ‘bulls’ is applicable’**. 

Sahasa is divided by Nar. XVII. 3-6 and Br. ( S. B. E. 33 
p. 363 verse 24 ) into three varieties, viz. the lowest ( destruction, 
abuse and trampling of fruits , roots, water, agricultural imple- 
ments ), middling (destruction &c. of clothes, food and drink, 
household utensils ), highest (killing with weapons or poison, 
violence to others’ wives and w’natever causes pain to sentient 
beings). These three kinds are respectively punished with the 
three kinds of punishments de.scribed above (pp. 393-94). The 
principal crimes included under sahasa in its narrow sense are 
homicide, rape and robbery. Rape will be dealt with under 
strimiigrahnna. Br.’*’ states the general rule that one guilty 
of murder by violence should be punished with death and 
not M'ith fines ( S. B. E 33 p. 363 v. 29 ). To this the brahmana 
offender was an exception ( Manu IX. 241 ), who was only to 
be banished. Manu IX. 242 introduces another exception viz. 
persons other than brahmanas when guilty of the great 
sins ( specified in IX. 235 ) through negligence should be only 
deprived of all their property but if they murder a man inten- 
tionally then only are they to be sentenced to death. Manu 
IX. 232 and Visnu Dh. S. V. 9-11 provide the punishment 
of death for those who fabricate false royal edicts, or who 
tamper with the loyalty of the elements of the State or who 
kill women, children and brahmanas. Baud. Dh. S. I. 10. 
20-21, Br. and Vyasa prescribe’*® that if a brahmana is 
killed by a ksatriya, vaisya or sudra, the king should sentence 

TVnm I P- 2 when a man says tbe separate 

mention of ballvardas (bulls) that can be included under the word 
‘ givah ’ is due to the fact that bulls, being more intractable than cows, 
special attention must be paid to manage them, p. 10-18 (on Yaj 
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the offender to death in various ways and confiscate all his 
property, but if a man kills another of his own caste or of a 
lower caste then the king may punish the offender with some 
punishment appropriate to the crime and the strength of the 
offender. In IV. 11 Kaut. provides sentences of death in various 
ways for murder following ancient sastras, but remarks that if 
murderers have not been guilty of cruelty they should simply 
be sentenced to death without torture or the like^®. One 
special rule deserves notice. Gaut. 22. 12, Ap. Dh. S. I. 9. 24 
6-9, Manu XI. 87, Vas. 20. 34, Yaj. HI. 251 prescribe the same 
prayascitta for murdering a brahmana woman who is an afreyi 
as for one who kills a brahmana male. The different meanings 
of ‘atreyl’ given from ancient times are noted below’™. Texts 


969. 3?t%EI5ir g <TIiIt=U 
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tone a legend about the goddess ‘Vac’ is narrated and it is said that in having 
sexual intercourse with an atreyi, a man incurs sin’ VR^TRft). 

Here the word appears to mean a woman who is in her monthly illness. 
Vas. ( 20. 35-36 ) defines atreyl as a woman who has taken the purificatory 
bath on the 4th day after her monthly illness begins and derives the word 
from 3i=r ‘ 3U^f : i 3?^ ’ 

Vasistha either cites or summarises a Vedic passage ( as stated by Visvarlipa) 
which means ’ here ( i. e. in the womb of this woman ) a child is to come ’. 
In SBE vol. 14 p. 107 the same is translated as ’ if the husband approaches 
her at that ( time ) he will have offspring ’. But this is not correct. ‘ Esyat ’ 
qualifies ‘ apatyam' and is not in the masculine. Vas, derives the word from 
31 ^ and the root Visnu Dh. S. 36.1 and 50.9 appear to hold that atreyl means 
a woman of the Atrigotra. Haradatta on both Gaut. and Ap. explains atreyi 
as Vasistha does and states that others interpreted it as ‘ stfifjfRT on rji- 
HI. 251 ( explains as a woman within 16 days 
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like Ap. I 9. 24. 1-5, Gaut. XXH prescribe different praya- 
scittas for murder depending upon the castes and sexes of the 
murderer and the murdered. These will be briefly dealt with 
under prayascitta later on. In certain cases acc. to Manu VIII. 
291-292, Yaj. II. 298-299, Kaut. IV. 13, though death or injury 
to persons or loss of property results, no punishment was pres- 
cribed viz. when the nose-string of bulls yoked to a cart snaps, 
when the yoke breaks, when the cart swerves on one side owing 
to the unevenness of the ground, when the axle or wheel breaks 
or when the leather thongs with which the several parts of the 
cart are tied give way, or when the rope cast round the necks 
of bulls or the reins break or when in spite of the driver loudly 
calling upon a person to move aside from the way an accident 
occurs. But Manu VIII. 293, 294 ( =Matsya 227. 95-96 ) pro- 
vide that where through the want of skill of the driver know- 
ingly engaged by a master the cart is overturned and injury is 
caused, the master should be fined 200 papas, but if the driver 
employed be known to be skilful, then when injury is caused 
the driver should be fined ( and not the employer ). Further if 
the driver, though seeing that the road is blocked by cattle or 
other carts, rashly drives and kills men and animals he should 
be punished (Manu VIII. 295). It is stated by Nar. ( parusya 
32, S. B, E. vol. 33 p. 212 ) that the father is not liable for his 
son’s offence, nor is the owner of a horse, dog or ape liable to 
punishment ( for injury caused by any of these ) provided they 
are not set up ( to do harm ) by the owner. If a driver kills 
a man by rash or negligent driving he is to be punished like a 
thief; if he kills any one of the larger animals ( such as a cow, 
a horse, a camel or elephant ) the punishment would be half of 
the preceding; if he kills one of the inferior animals, the fine 
would be two hundred. Kaut. HI. 19, Manu (VIII. 285), Yaj. 
n. 227-229 and Visnu Dh. S. V. 55-59 prescribe graduated fines 
for the destruction of trees, plants and branches, flowers 
and fruits according to their usefulness and sanctity. The 
smrtis made a distinction as regards punishments between 
crimes of violence and crimes due to negligence or mistake. 
For example, Manu VIII. 264 (=Matsya 227. 30) prescribes a 
fine of 500 papas for depriving a man of his house, garden or 
field by threats of violence, but only prescribes a fine of two 
hundred if a man deprives another of his house &c. by mistake. 
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Various rules were laid down about inciters or abettors. 
Yaj. n. 231 and Kaut.’’^ III. 17 prescribe for the man who 
incites another to crimes of violence double the punishment to 
be inflicted on the perpetrator himself and four times for one 
who incites another by assuring him ‘ I shall give as much 
money as will be required ’. Kat. (798) and Br. (S. B. E. 33 p. 363 
vers 31 ) prescribe that if several violently beat a man to death, 
he who gives the fatal blow on a vital part is declared to be the 
murderer and is to suffer the full punishment for murder. Kat. 
( 832-834 ) and Br. (S. B. E. 33 p. 364 yerse 32) provide that he 
who commences a crime of violence, who is a helper, who gives 
advice as to the way ( in which sahasa is to be carried out ), who 
gives refuge ( asylum ) to the offender or supplies weapons, who 
gives food to wrongdoers, who incites ( offenders ) to put up a 
fight, who shows how the person ( killed ) is to be destroyed, who 
connives ( at the commission of an offence ), who exposes the 
faults ( of the person killed ), who gives his approval ( to the 
offence ), who though able does not forbid or prevent the com- 
mission of the offence — all these are { practically ) perpetrators 
of the crime and the king should award punishment accord- 
ing to their ability and their guilt. Vide also Ap. Dh. S. 
11. 11. 29. 1. For those who begin an offence or abet its 
commission Br. ( S. B. E. 33 p. 364 verse 32 ) prescribes half 
the punishment prescribed for the wrongdoer. Yaj. ( II. 232- 
242 ) enumerates several kinds of offences as allied to sahasa 
and prescribes punishments therefor, such as breaking a house 
that is closed under seal, causing harm to neighbours and kulikas 
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( one’s agnates ), abandoning one’s parents or sons or brothers or 
sisters even though they be not patita, sexual intercourse with 
a widow, ( intentional ) defilement of the higher castes by 
candalas, making counter-feit coins or false weights and 
measures, giving quack medicines to royal officers or other men. 
These are all passed over here. 



CHAPTER XXV 


STRISANGRAHANA (Adultery or unlawful intercourse 
with a W'oman ). 

The Mit. ( on Yaj. IL’’® 283 ) states that sangrahana means 
the unlawful coming together of a man and a woman for sexual 
enjoyment. Br. (S. B. E. 33 p. 365 verses 1-3) says that sinful 
sangrahava is of three kinds, viz. brought about by force, deceit 
or sensual passion. The first ( which is rape ) occurs when 
intercourse is had in a secluded place against the will of a 
woman, or with a woman who is intoxicated or is disordered 
in mind or is under a mistake or when she raises a cry ; the 
second occurs when a woman is brought to one’s house by 
some trick or pretence, an intoxicant ( such as Dhatura ) is 
administered to her or her mind is brought under control ( by 
chants or otherwise ) and sexual intercourse takes place ; the 
third occurs when intercourse takes place by conveying 
( passion ) to each other by means of the eyes ( glances ) or by 
employing a go-between and when the parties are drawn to 
each other by the temptation of beauty or of wealth. This 
last is again of three kinds acc. to Vyasa and Br. ( S. B. E. 
33 p. 365-66 verses 6-8 q. by Sm. C. 11. p. 8 ) viz. trifling, 
middling and grave. The first is characterised by winking 
at a woman, smiling at her, sending a go-between, touch- 
ing her ornaments or clothes ; the second by the sending 
of flowers, unguents, fruits, incense, food, clothes, and 
indulging in private talks; the third is characterised by 
lying on the same bed, dalliance, kissing and embraces. Strl- 
sahgrahana by force ( that is rape ) is really included under 
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sahasaf'^^ as stated by the Madanaratna, the V. P. pp. 396- 
397 and others. The punishments for rape were very heavy. 
Br. (S. B. E. ™ 33 p. 366 verse 10) states that if a man commits 
rape on a woman of the same caste, he was to forfeit all his 
property, to have his penis and testicles cut out and was 
to be paraded on the back of an ass, that if the woman raped 
was of a lower caste, then half of this punishment was 
to be awarded and if she was of a higher caste, he was to be 
sentenced to death together with confiscation of all property. 
Kat. (830) prescribes that when^®“ a man has forcibly had 
sexual intercourse with a woman capital punishment is to be 
inflicted inasmuch as it is a violation of (proper) conduct- 
When sexual intercourse was had by deceit the man was puni- 
shed with confiscation of all property, with branding on the 
forehead of the sign of the female private parts and banishment 
from the town (Br. in S. B. E. 33 p. 366 verse 11 ). Here also 
the rule of Br. cited above ( about the reduction of sentence 
according to the caste of the woman concerned ) applies. In the 
case of rape and sexual intercourse by deceit the woman was 
not at all punished’*^ but she had to undergo a penance (praya- 
scitta ) of krcchra or paruka for contact with a male other than 
her husband and till she performed the prayascitta she was to 
be kept well-guarded in the house, was to remain dirty (i.e. 

978. ^ • 

Compare sec. 376 of the I. P. C. which prescribes transportation 

for life as the maximum punishment for rape. Vide Russell on Crimes (9th 
ed. 1936) vol. I. pp. 613-614 for the ancient law of England (which provided 
death sentence and the sentence of castration and loss of eyes) and modern 
law which provides penal servitude for life as the maximum. 
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not to deck herself or apply or use perfumes &c. ), to lie on the 
ground ( not on a bed-stead or couch ), was to receive bare main- 
tenance. After performing prayascitta she was restored to her 
former position. Acc. to Yaj. 11. 386 and Br. ( S. B. E. 33 
p. 366 verse 13), for adultery (in which there is consent) the 
highest fine is prescribed for the male in the case of a woman 
of the same caste, half of this in the case of a woman low'er in 
caste (than the paramour), but when adultery is committed 
with a woman of a higher caste the male shall be put to death 
and the woman shall have her ears and the like cut off. Vide 
Shakespeare’s Othello IV. 1, where Othello exclaims ‘I see that 
nose of yours but not that dog I shall throw it to ’. There were 
other sages who were humane and opposed to the punishment 
of disfigurement by way of the cutting of the ear or the nose, 
Yama states that in the case of a woman guilty of adultery 
at her will, there was to be no punishment of death or disfigure- 
ment. but only abandonment. Kat. { 487 ) lays down the general 
rule that in all offences women should be sentenced to half the 
fine in money which is prescribed for a male and that when the 
punishment is death for a male the punishment for a woman 
would he cutting off a limb ( vide note 636 ). 

Nar. (XV. 73-75) holds that sexual intercourse with the 
step-mother, mother’s sister, mother-in-law, the paternal or 
maternal uncle’s wife, father’s sister, a friend’s or pupil’s wife, 
sister, sister’s friend, daughter-in-law, daughter, the wife of 
one’s vedic teacher, a woman of the same gotra, a woman 
that has sought protection, with the queen or an ascetic woman 
(prabrajila) ox a wet-nurse or a virtuous wife(so(//u'i)or a woman of 
a higher caste is incestuous and the punishment to be prescribed 
for this crime is the excision of the penis and no less. Vide 
Manu XI. 170-71, Kaut. IV. 13,98^ Yaj. III. 331-333, Matsya- 

982a. ^ VI sim aWTifVpfl i l... jj ^ 
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purana 227. 139-141, which latter ( three ) prescribe excision of 
the penis and death by way of punishment ( except for a brah- 
mana ) and expiation and for the woman ( if she was a consent- 
ing party ) death sentence. Brhad-Yama III. 7, Ap. (in verse) 
IX. 1 (Jivananda ed. ) and Yama ( Anandasrama ) 35 prescribe 
that there is no expiation except that of entering fire for incest 
with mother, teacher’s wife, sister or daughter. It is remarka- 
ble that Kaut. and Yaj. ( 11. 293 ) prescribe only a fine of 24 
panas for adultery with a female ascetic, while Nar. XV. 74 
and Matsya 227. 141 deem it a most heinous offence. The 
explanation probably lies in the fact that Kaut. and Yaj. refer 
to female ascetics of the lowest castes not following the 
orthodox religion, while Nar. refers to nuns of a higher order. 
Vide Manu VIII. 363 also. For forcible intercourse with a 
prostitute against’®* her will Kaut. IV. 13 and Yaj. II. 291 
prescribe a fine of 12 and 24 papas respectively. For unnatural 
offences or offences against the order of nature, Kaut. IV. 13, 
Yaj. II. 289, 293, Visnu Dh. S. V. 44, Nar. XV. 76 provide fines 
of 12, 24, 100, 500 papas’®’. 

Manu rV. 134 ( = Anusasana 104. 21 = Markandeya-purana 
34. 62-63 ) forbids a man to have sexual intercourse with an- 
other’s wife and states that there is nothing so detrimental to 
long life as that. There are stray indications in the Vedic 
literature about sexual intercourse outside marriage. Vide H. 
of Dh. II. pp, 637-639. In Bg. I.. 92. 4 ( adhi pesainsi vapale nrtur- 
iva ) there appears to be a reference to a dancing girl or hekiira. 
Wives hating ( or proving false ) to their husbands are believed 
to go to Hell in Bg. IV. 5. 5 ( patiripo va janayo durevah ). In 
Bs- IL 29. 1 the sage prays to the Adityas ‘ remove away from 
me sin as a woman who gives birth to a child in secret removes 
it ’ ( are maikarta ruhasur-ivdgah ). The gambler ( in Bg. X. 34. 4 ) 
states ‘ others have intercourse with his wife ’ ( anye jayum pari 
mrsantyasya ). The word piimscali occurs in Vaj. S. XXX. 22. 
We have already seen ( H. of Dh. II. pp. 576, 1098 ) how in the 
Varunapraghasa ( one of the Caturmasyas ) the wife of the 
sacrificer had to confess if she had a lover and how even after 
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she confessed to having had one she was allowed to co-operate in 
the sacrifice on undergoing an expiation. After a man perform- 
ed the solemn sacrifice called Agnicayana he was enjoined ( Tai. 
S. V. 6. 8. 3 ) not to approach a sudra woman and after he 
performed Agnicayana twice he was not to approach another’s 
wife ( H. of Dh. vol. 11. p. 1255 ). 

lire punishment for sangrahana (rape and adultery) varied 
according to the caste of the man and the woman, according as 
the woman was married or unmarried and according as she was 
guarded ( guptd ) or unguarded. Vide Gaut. XIl. 2, Vas. XXI. 
1-5, Manu VIU. 359, Visnu Dh. S. V. 41, Yaj. U. 286, 294, 
Nar. XV. 70 (as to higher or lower caste of offender), Gaut. XU. 
3, Manu VUI. 374-378, 382-385, Kaut. IV. 13 ( about offence 
against guarded or unguarded woman ), Manu VUI. 364-370, 
Yaj. U. 285, 287, Kaut. IV. 12, Nar. XV. 71-72 ( about maidens ). 
Further the ancient sutras and smrtis prescribe more severe 
sentences than later smrtis. Details of these matters are passed 
over here for want of space and as being now of academic 
interest only. But some examples may be noted. Gaut. XXUI. 
14-15 and Manu VUI. 371 prescribe for an adulteress death by 
being devoured by dogs, but Yaj U 286 softened the rigour of 
this. Ap. Dh. S. ( II. 10. 26. 20-21 ) prescribed the penalty of 
cutting the penis and testicles for the male if guilty of adultery 
with a married woman, but only confiscation of all property if 
he committed adultery with an unmarried woman. But Yaj. U. 
288, Manu VUI. 366, Nar. XV. 72 went so far as to say that if a 
man had sexual intercourse with a maiden ( of the same caste ) 
who encouraged his advances, then there is no offence punishable 
by the king, but he was to bestow ornaments on her, honour her 
and must marry her. 

It has further to be noted that Yaj. U. 290 and Nar. 

( XV. 79 )^®9 make it punishable to visit a dasi kept by a man 
in his own house or outside and Yaj. prescribes the fine of 
50 panas for so doing. Vide H. of Dh. vol. U. pp. 637-639 about 
prostitutes. But Manu VUI. 362 states that the rules making 
conversation with others’ wives in lonely places punishable 
does not hold good in the case of the wives of actors, singers 
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and those who live on the earnings of their wives, since they 
themselves introduce their wives to others and make them mix 
among men ( while they themselves remain concealed ). 

( duties of husband and wife ). Most of the 
matters falling under this head have been dealt with in H. of Dh. 
vol. II. pp. 556-592. The liability of the husl)and or wife for 
the debts of the other has been already dealt with under madUmi. 
The rights of partition, inheritance and maintenance will be 
discussed later on under dayahhaya. Nar. XV. 1 defines this 
title of law as that in which the rules of the marriage of women 
and men and other related matters are described. Under this 
head Nar. speaks of the essential ceremonies of marriage, the 
rules about selecting a bride and a bridegroom, restrictions as 
to the caste of the bride, the guardians for marriage, faults or 
defects in a proposed bride or bridegroom, the forms of marriage, 
women called pintarhliu and simrini, the practice of niyngu, illicit 
sexual intercourse, punishment of women for adultery, re- 
marriage, mrnnsankara, mixed castes. In IX. 1 Manu promises 
that he will dilate upon the obligatory duties of man and wife, 
whether they are staying together or apart. Manu IX. 2 holds 
that the first duty of the husband and the males in his family is 
to keep women dependent and under their control if they become 
attached to a life of pleasure and Nar. XVI. 30 states that even 
women of good family come to ruin by independence. The next 
most important matter acc. to Manu IX. 5 and Br. { S. B. E. 33 

p. 367 verse 2 is to guard women against improper attach- 
ments however trifling, since if they go astray they bring sorrow 
to both families ( of the husband and of the father ). Acc. to 
Harita,’^^ Sankha-Likhita,’^^ Manu ( IX. 7,9) and others the 
husband has to guard the wife from the approaches of other men 
in order to ensure the purity of the issue and by guarding her 
the husband guards his reputation, family, soul and his dhurmu, 

990. mTFn ^ nirulhii 
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since a woman gives birth to a son similar to the male with 
whom she consorts or on whom she sets her heart during the 
days after the monthly illness. Here there is some anticipa- 
tion of modern Eugenics. Manu IX 10 was quite clear that 
women could not be completely guarded by confining them 
with force in seclusion, that their minds must be occupied in 
family work as stated by him in IX. 11 and by Br. ( S. B. E. 33 
p. 368”^ verse 4 ), that the husband must try to deserve her 
regard and affection and show her honour ( Manu IX. 22-24, 26, 
Yaj. I. 82 ). Divorce has been already dealt with in H. of Dh. 
vol. IL pp. 619-623. Vide ‘ Selections from Peshwa’s daftar ' 
vol. 43 p. 112 where the divorce of a woman ( gkatasphota ) is 
ordered because the husband was really a converted Mahomedan 
who had been illegally admitted to caste after an incorrect 
method of expiation. 


11 f?. q. by 57T. V. p. 409. 
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DYUTASAMAHVAYA 

( Gambling and prize-fighting ) 

Manu IX. 223, Nar. XIX. 1 and Br. (S. B. E. 33 p. 385 verse 
3) define dyuta ( gambling ) as that sport which is carried on 
with inanimate objects such as dice, pieces of leather, ivory and 
the like and in which there is a stake, while sport carried on 
with animate objects such as cocks, pigeons, rams, buffaloes and 
wrestlers is called samdhvaya. The attitude of Manu towards 
gambling was uncompromising. Manu ( IX. 221-222, 224-226 ) 
calls upon the king to suppress gambling and prize-fighting 
in his country as they cause the destruction of the State ; 
he states that gambling is open theft and therefore the king 
should endeavour to put it down and that the king should punish 
with corporal punishment all those who engage in gambling 
or who induce or help others to gamble, and that he should 
banish gamblers from the city because gamblers residing in 
the country harass welloonducted subjects by their deceitful 
tricks. Manu IX. 227 ( = Udyogaparva 37. 19 ) states that 
in ancient times gambling engendered great enmities and 
therefore a wise man should not resort to it even for amusement 
or in jest. Kat. ( 934 ) is to the same effect. Yaj. II. 203 and 
Kaut. in. 20’’* allowed gambling in a central place under State 
supervision as it led to the detection of thieves. Br. ( S. B. 
E. 33 p. 385 verse 1 ) refers to this divergence of views : ‘ Gam- 
bling that causes loss of truth, purity and wealth was forbid- 
den by Manu, but others allowed it because it led to the detec- 
tion of thieves, provided it was carried on in the presence 
of a master of the gambling hall and provided it yielded 
revenue to the king ’. The person who was in charge of the 
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gambling hall which gamblers made their haunt and who sup- 
plied the dice and other instruments of gambling was called 
sab}iika and the stake or money agreed to be paid by the 
defeated gambler to the winning gambler was called pana or 
glaha ( YSj. II. 199 ). Nar. XIX. 8 provides an optional method 
viz. instead ^ of gambling in a hall presided over by a 
sabhika, gamblers may give the king his share in the stakes, 
then indulge in gambling openly and if they do so they incur 
no punishment. Acc. to Yaj. II. 199 as interpreted by Par. 
M. ni. p. 574 and V. P. p. 565 the sabhika was to receive five 
per cent or y^th part when the stake was 100 panas or more 
and 10 per cent or when the stake was less than 100 

panas. Apararka ( p, 802 ) explains that the sabhika was to 
receive as his fee five per cent from the victorious gambler 
and ten per cent from the losing gambler. Nar. XIX. 2 prescri- 
bes a flat rate of ten per cent on the stake as the fee of the 
sabhika, while Kaut. III. 20 lays down the fee as five per 
cent and allows the sabhika to charge hire for supplying gam- 
bling accessories ( such as dice, leather pieces ) and for sup- 
plying water and accommodation. The sabhika receiving protec- 
tion from the king was to pay to the king the tax agreed upon 
by him, was to recover from the defeated gambler the stake 
( by means of confinement or restraint order ) and pay it over 
to the victor and was to be honest and forbearing’’* (Yaj. n. 
200, Kat. 940, Nar. XIX. 2). Kat. (937) states that the sabhika’” 
may give to the winner the money won out of his own pocket 
and may recover from the losing gambler within three fort- 
nights or at once if there is fear of losing the money. Kat. (935) 
holds that if gambling was to be allowed it must be carried on 
openly with an arch constructed near the door in order that 
respectable people might not be misled ( about its real nature ) 
and it should yield revenue to the king. If the sabhika is 


996. uur ^ h ii 

XIX. 8. 

^ I ni. 20. 

998. uxrer trRnrwrJT ^ 

II 940 q. by P 804, R X- p. 615. 

999. xmi i uxft wr ©wTxi^sr- 

#51^ H 937 q. by amXT^ p. 803, qXT. UT- HI 575, R %■ 612. 

1000. ^%^^^n^55Txm?Ue«ftxw^i3Wu|?Tuurm>Tt9fiTxvxR^!X5r^ii 
935 q. by ft. x. p. 611. 



540 


History of Dhannaiaslra 


[ Vol. 


unable to make the defeated gambler pay the stake to the victor, 
the king would make the former pay to the latter provided the 
gambling was done openly in the presence of the sabhika and a 
group of gamblers and the king’s dues were paid by the sabhika, 
but not otherwise ( Yaj 11. 201 ). Nar. XIX. 6-7 and Yaj. 11. 202 
provide that when gambling is carried on secretly and without 
the king’s permission or with false dice or other deceitful tricks, 
the gamblers and the sabhika would not be able to gain their 
object ( i. e. recovering bets won or the fee ) and would be liable 
to punishment, viz. branding on the head ( with dog’s foot and 
the like ) and banishment. Nar. XIX. 6 adds that the banished 
gamblers would have wreaths of dice tied round their necks. 
Kat. (941) and Br. (S. B. E. 33 p. 386 verse 7) state that a person 
ignorant of gambling should, if defeated in gambling in private, 
be released from his liability, but one who is an adept in 
gambling should not be relieved when defeated ; but even an 
adept in gambling if he has lost the whole of his wealth as a 
stake should not be made to pay the whole. In disputes 
among gamblers, in deciding on victory or in the matter of 
gain to the winner, and as regards the question of false dice 
the keeper of the gaming house, if honest, is the final authority 
( Kat. 942 ). Nar, XIX. 4, Yaj. U. 202, Br. ( S. B. E. 33 p. 386 
verse 6 ), Kat. ( 943 ) provide that when there is a dispute as to 
success or defeat the king should appoint gamblers to decide the 
dispute and gamblers will also be the witnesses in such a dispute 
( in spite of the rule stated above on p. 335 that gamblers are not 
competent witnesses ), but if the gamblers are alleged to be 
inimical to the disputants the king may then himself decide 
the matter. Yaj. II. 203 extends all the rules about gambling 
to sarnahvaya. Br. ( S. B, E. 33 p. 386 verse 4 ) notes that the 
stake is to be paid by the owner of the animal that is defeated, 
The S. V. (p. 487) quotes a text of Visnu and a ( Bharuci’s ? ) gloss 
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thereon that the king gets one-fourth of the stake from each of 
the owners of the fighting animals and that the animal that 
is defeated ( except a wrestler or a buffalo ) is to he made over, 
whether living or dead, to the owner of the winner. The 
Manasollasa ( vol. III. p. 329) contains an elaborate description 
of a king’s amusements by way of wrestling matches, cock- 
fights &c. The Dasakumaracarita makes frequent reference to 
gambling. In Ucchvasa II. (p. 47 ) we are told that there are 
25 kalis on which gambling depends, that legal proceedings 
between gamblers were decided by reliance on the sabhika and 
that out of a stake of 16000 dinaras, the successful gambler took 
half and distributed the other half among the sabhiha and the 
denizens of the gambling hall. 

Gambling is one of the most ancient vices. Bg. X. 34 is 
a hymn which contains the lament of a gambler. Elsewhere 
also in the Bg. gambling is referred to. Vide Bg. I. 41. 9 ( ex- 
plained in Nirukta III. 16 ), VII. 86. 6 ( where it is said that dice 
made of Vibhldaka tree are one of the sources of sin), Bg. X. 
42. 9, X. 43. 5. In the Atharvaveda also dice and glaha 
occur frequently. Vide Atharva IV. 16. 5, IV, 38 ( a hymn 
for good luck in gambling ). In Vaj. S. 30. 18 we have the 
words ‘ aksarajaya kitavam In certain solemn sacrifices 
like the Bajasuya dice play was an important item. Vide 
H. of Dh. vol. U. p. 1319. Panini teaches the formation of 
many words relating to gambling. In IL’'’®^ 1. 10 he teaches the 
formation of Avyayibhava compounds like ‘ aksapari ’ or 
‘salakapari’ in the sense ‘that loss was caused by one dice being 
cast in a way different from the way in which it was cast 
in a prior game ’. In IV. 4. 2 he teaches that ‘ aksika ’ means 
one who uses dice in gambling or wins by using dice and 
in IV. 4. 19 he states that ‘ aksadyutika means ‘( enmity ) 
brought about by using dice in gambling ’. Vide also Pan. II. 
3. 57-58. Ap. Dh. S. U.'®®* 10. 25. 12-13 prescribe that in the 
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midst of the sabha (hall) having raised a table for playing 
dice one should place thereon dice even in number and made 
from the vibhltaka wood and that players should be men of the 
three higher castes, pure and devoted to truth. In the MahS- 
bhSrata Yudhisthira is made to say that it was his vow not 
to refuse dice play when he was challenged to it. It was well- 
known that gambling affects the minds even of the good, while 
in the case of those who were not ordinarily good it led to dis- 
sensions and calamities. Many modern people justify the action 
of Yudhisthira on the ground that the code of ksatriya chivalry 
and morality of those ancient days required that he should not 
be afraid to play with dice when challenged by an adversary- 
Conceding for the sake of argument that indulgence in gambling 
even on the part of such a virtuous, noble and philosophic 
warrior as Yudhisthira was justified or at least excusable, there 
is nothing to show that the code of ksatriya chivalry permitted 
him to gamble away his own spirited, devoted and virtuous 
queen and his four valiant brothers. It appears that the real 
aim of the great author of the Mahabharata is to emphasize 
that gambling is such a reprehensible pastime and so ruinous 
and degrading that even the greatest and the best, when once 
they indulge in it, lose all sense of duty, morality and of the 
claims of love and affection. It has already been seen how 
gambling was looked upon as a great vice in the king by 
writers on politics and also on dharmasastra. Even the Puranas 
here and there condemn gambling. For example, the Brahma- 
purana (171. 29-38) condemns it in strong language. It says 
that the gambler’s wife is always in distress and the gambler 
on seeing the condition of his wife is also worried ( this is in 
almost the same words as Bg. X. 34. 10-11 ), that the Veda 
condemns gambling and that there is no sin comparable to 
gambling. 
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DAYABHAGA 
( Partition of wealth ) 

The word daya has been used even in the oldest period of 
the Vedic Literature. Rg. II. 32. 4 ( dadatn vlmm snfadayrnn- 
ukl/iyam ) has already been quoted above ( on p. 388 ). In Rg. X. 
114. 10 ( iramasya ddyain libhajaidyebhyah ) the meaning of the 
word seems to be ‘a share ’ or ‘ reward ’. In the Tai. S. and the 
Brahmanas the word daya appears to be employed in the 
sense of ‘ paternal wealth ’ or simply ‘ wealth ’. In the story 
of Nabhanedistha^®^® it is stated that Manu divided his daya 
among ( for ) his sons’ ( Tai. S. Ill 1. 9. 4 ). That ‘ daya ’ here 
stands for ‘ dhana ’ follows from another passage of the Tai. S. 

( II. 5. 2. 7) ‘Therefore they distinguish (or establish) the eldest 
son by wealth In the Tandya Brahmapa'*®'' 16. 4. 3-5 also it is 
said ‘ Therefore whoever among ( a man’s ) sons secures the 
best or major portion of wealth as daya, him they regard as the 
son who would be the lord of all ’. Another word viz. nklha 
occurring in the sutra and smrti literature is also employed in 
the Rgveda'®'^ III. 31. 2 ‘ the son of the body does not give to his 
sister the ancestral wealth, but makes her the receptacle for 
the son of her husband ’. The word ddyada ( meaning a co- 
sharer, one who takes a share ) occurs frequently in the Vedic 
Literature. In the Tai. S. VI. 5. 8. 2 it is said ‘ Therefore 
women being destitute of strength take no portion ( of Soma ) 

1010. ug: 5^^ ^ I u- fi- m. l. 9. 4 ; 
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and speak more weakly than even a wretched ( low ) man In 
the Atharvaveda V. 18.6 Soma is said^*”* to be the dayada of the 
brahmanas. Visvamitra invites Sunahsepa to share in the 
spiritual wealth ( day a ) belonging to him ( Ait. Br. 33. 5 ), calls 
upon his sons to follow him and states that he ( Sunahsepa ) 
would accept them, his wealth (daya) and his learning 
The Nir. HI. 4 quotes or summarizes other Vedic passages in 
which the words daya and dayada occur. In Papini IL 3. 39 and 
VI. 2. 5 the word dayada occurs. 

The principal heads discussed under the vyacalidrapada called 
dayabhaga are two, viz. partition and inheritance. For at 
least a thousand years there have been two schools that widely 
differ on these two heads ; they are respectively known as the 
school of the Mitaksara and that of the Dayabhaga on account 
of the pre-eminent position of these works in the respective 
schools. The latter school is predominant in Bengal while the 
former prevails in the whole of India excepting Bengal. But 
even in Bengal there are in modern times families governed by 
the law of the Mitaksara. This work in intention and scope 
does not profess to be a treatise on modern Hindu Law. It 
concerns itself with pointing out what the law of the Smrtis 
and writers of medieval digests was and has to eschew an 
exhaustive discussion of the modern case-law and legislative 
enactments that have made the Hindu Law appear in many 
respects to be entirely different from the law of the commen- 
taries and digests. Generally speaking, only very important 
divergences made by legislation and case law in the ancient 
and medieval Hindu Law can and may be pointed out here. 

The principal Sanskrit works of the Dayabhaga school are 
three viz. the Dayabhaga of Jimutavahana, the Dayatattva of 
Raghunandana and the Dayakramasahgraha of Srikrsna 
Tarkalahkara. The Mitaksara school is subdivided into four 
sub-schools in which besides the Mitaksara, the supreme 
authority, other works are referred to as supplementary to it 
and as modifying some of its doctrines viz. the Benares school 
( which regards the Viramitrodaya as of high authority ), the 
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Mithila school ( which relies on the Vivadaratnakara, the Vivada- 
candra and the Vivadacintamani ), the Maharastra or Bombay 
school ( where the Vyavaharamayukha is of the highest 
authority in Gujerat, Bombay Island and Northern Konkan 
even superseding the Mitaksara in some matters and the Vlra- 
mitrodaya and the Nirpayasindhu are also relied upon ), the 
Dravida or Madras school (where the Smrticandrika, the Vyava- 
haranirnaya of Varadaraja, the Parasara-madhaviya and the 
Sarasvativilasa are also works of authority ). In spite of some 
differences in the rules accepted in different provinces in all 
of which the Mitaksara is of high authority, all the provinces 
except Bengal are held to be governed by one school. Vide 
Ambabai v. Keshau L L. R, ( 1941 ) Bom. 250. 

The words daya and vibhaga have been variously defined 
in the digests. Nar. ( ddyabhaga, verse 1 ) defines the vyavahara- 
pada dayabhaga as one in which sons arrange for the partition 
of their father’s wealth. The Madanaratna as noted by the 
V. Mayukha ( text p, 94 ) reads * arttasya pitryadeh ’ ( wealth of 
the father and others ) for ‘ pitryagya ’ in Narada’s verse. The 
Smrtisahgraha quoted in the Sm. C. and other works states that 
the word daya applies to wealth that comes to a man thrbugh 
the father or the mother and the Nighantu defines daya as the 
paternal wealth that is to be divided, The Dayabhaga, the 
Mit. and others explain that the words ‘ pitryasya ’( father’s ) 
and ‘ putraih ’ ( by the sons ) in Nar. are only illustrative, the 
real meaning being that the word ‘dayabhaga’ applies wherever 
the wealth of a relative (father, grand-father &c.) is distributed 
among his relatives ( sons, grandsons &c. ) simply on account 
of their relation to the deceased*®^’ owner. This is borne out by 
the fact that Manu and Narada both speak of the distribution 
of the mother’s wealth also under dayabhaga. The Mit. while 
introducing Yaj. IL 114 says that the word daya means the 
wealth which becomes another’s property simply by reason of 
the fact of his relation to the owner. The V. Mayukha ( p. 93 ) 
defines daya as that wealth which is to be divided and which is 
not the wealth of re-united members. 

1016. > I*’'! 9- by II. p. 255, 

«j-. »i. p. 93; wTpTRnw uf^unirg’n'- 

II q. by ii- p- 255, sv. w. P' .... 

1017. ^ 

nmusiftHPTfv i^ 3 . wii*i- 

iwsnfH i 

STj-. U. P' 93. 
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The word ‘ daya ’ though derived from the root ‘ da ’ (to 
give ) does not apply to ‘ heritable wealth ’ in the literal sense 
(of gift).^®^® The word daya is rather conventionally used, though 
derived from the root ‘ da In a gift ( as stated in H. of Dh. 
vol. II. p. 841 ) there are two chief ingredients viz. ‘ abandoning 
one’s ownership over a thing ’ and ‘ bringing about the owner- 
ship of another in that thing But in the case of daya the 
deceased does not of his own accord abandon his ownership with 
the idea of creating ownership in another. The two ( dana and 
daya ) are analogous in this that in both there is cessation of 
the ownership of a man in a thing. 

The Mit., the Par. M., the Madanaratna, the V. Mayukha, 
the V. P. and other works that follow the doctrines of the Mit. 
divide daya into two varieties viz. aj»ra/46anc//ja(unobstructible)^®^’ 
and ‘ sapralibandka ’ ( obstructible ). The first occurs in the 
case of sons, grandsons and great-grandsons, who, by the very 
fact of their being the sons or grandsons, obtain ownership 
in the ( ancestral ) wealth held by the father or the grand- 
father. In this case the existence of the father or grandfather 
presents no obstacle ( patibandlia ) to the son’s or grandson’s 
taking an interest by the very fact of his birth in the family 
property that is in the hands of the father or grandfather. 
Therefore this is called apralibandha daya/ But when a man 
takes the wealth of his paternal uncle or a father succeeds to 
the wealth of his son because the uncle or the son dies issueless, 
it is sapralibandha daya, as in these cases the nephew or the 
father has no right in the uncle’s or son’s property as long as 
the uncle or the son is alive or as long as the uncle or son has a 
son or grandson. That is, the life of the owner or the existence 
of a son presents an obstacle to the nephew’s or father’s succes- 
sion. Hence it is sapralibandha daya. 

It is to be noted that the Dayabhaga, the Dayatattva and 
a few other works do not divide daya into two kinds. According 


i g 3 fnr 1 g ;q ^rf w - 

fra Hfsai I i. 4-5. 

Vide pp. 161, 163 for almost identical words. The rg. sj. (pp. 411 - 12 ) 

quotes these words and criticizes them. 
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to them, all daya is sapratibandha i. e. ownership arises in 
another only on the death of the previous owner or on the 
cessation of the latter’s ownership owing to his becoming patita 
or a sannydsin ( ascetic The doctrine of this school is 

called uparamasmlvavdda ( ownership arising on death ), while 
the school of the Mit. holds the view of jamnasvatvavdda. This 
is the great difference between the school of the Dayabhaga 
and that of the Mitaksara. The former does not recognise that 
the son, grandson or great-grandson acquires by birth any 
right of ownership in the ancestral property held by the father 
or other ancestor. 

The two words ‘ sea ' and ‘ svdmin ’ are correlative, the idea 
underlying both is the same and they are two aspects of the 
same question. ‘ Sva ’ means ‘ what belongs to a person ’ i. e. 
‘ property ’. It has direct reference to a thing and indirect 
reference to the owner of the thing. ‘ Svamin ’ means ‘ master 
or owner’ and directly refers to the person owning and 
indirectly to the thing. Vide Salmond’s Jurisprudence, chap, 
XII. pp. 339-340 ( 9th ed. of 1937 ) for the idea of ownership. 
According to Siromanibhattacarya svalva is a separate padartha 
( category ) by itself, while others say that it is a capacity. 


1020. JTrRfT 
I 5l'rs^S’TT«JT^: I ^ 

jjH i i. 30-3i, p. is ; the at. ( folio 
99) says ‘ ^ Rwffftu'nr- 

1021. It is to be noted that becoming entailed loss of theownership 

of wealth, even according to Indian writers, only if the proper praya&ittas 
were not performed. For example, the V. P. (p. 429) states a 

qw favrprra^ ^ i atvaar araRaTtuR ^ 

I 7 Ancient and medieval Hindu jurists were very considerate if one 
compares their prescriptions with the harsh laws against Non-conformists and 
Roman Catholics prevalent only about a hundred years ago in England and 
Ireland as briefly disclosed in Pollard's work ‘Conscience and Liberty' 
pp. 46-48. The Caste Disabilities Removal Act (XXI of 1850) provides 
that so much of any law or usage in force in British India, which inflicts on 
any person forfeiture of rights of property or may be held to impair or affect 
any right of inheritance by reason of his renouncing or having been excluded 
from the communion of any religion or being deprived of caste, shall cease 
to be enforced as law in British India. This act, therefore, did away with the 
effects of being without undergoing ^rsyaseffta or of being excommu- 

nicated by a caste for some grave lapse. 

1022. • wRlR 

I fra I f%. m. ( ms. ) folio 96. 
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Since in defining daya the idea of svatm ( ownership ) was 
brought in, many of the digests enter upon a learned disquisi- 
tion on the question whether svatva is to be understood 
from the sastra alone or is a matter of popular understanding. , 
There is also an ulterior purpose in the minds of some writers 
in this discussion, viz. that of denying that svatva can arise by 
mere birth. The reasoning of those who say that svatva is to be 
understood from sastra alone is as follows : Gaut. ( X. 39-42 ) 
lays 1022 a jown five sources of ownership common to all viz. 
nktha ( inheritance ), purchase, partition, seizure, finding ( of 
treasure and the like ) and further states that in the case of 
brahmanas acceptance of gifts is an additional source of owner- 
ship, conquest in the case of ksatriyas, gain by agriculture and 
service in the cases of vaisyas and sudras respectively. If 
ownership were to be apprehended from means other than 
sastras, then this text of Gautama laying down sources of 
ownership that are common to all varnas and that are peculiar 
to each of the several varnas would serve no useful purpose and 
would be superfluous. Further Manu ( VIH. 340 ) states that if 
a brahraana seeks wealth even by teaching or officiating as a 
priest for a man whom he knows to be a thief, he would be 
punishable like a thief. If svatva is a matter of popular under- 
standing then this is not proper, since the priest or teacher who 
obtains the wealth from one who is in possession of stolen things 
would have to be regarded as guilty of no offence as he merely 
pursues the methods of earning wealth specially prescribed for 
him by the smrti texts. Further, if svatva is not to be appre- 
hended from sastra, such complaints as ‘ a thing that belongs to 
me has been stolen by this man’ would not be possible, as svatva 
being a purely secular matter the thief would himself be ( or 
would have to be deemed to be ) the owner of the thing, because 
the latter is in possession of it. Thieving is forbidden by sastra 
and so on the view of svatva being apprehended from sastra 
alone, such a complaint is understandable^®^. Besides eminent 


1022a. ^r#r 

Nfilri I ift. X. 39-42. The Mil. explains : 
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works and writers like the Smrtisahgraha and Dharesvara^*®* 
support the view. Those who hold that svatva is known only 
from sastra explain that riktha in Gautama’s sutra means 
simply daya and sarhvibhaga means partition of daya which 
establishes the separate ownership of a person on a portion of 
daya ( vide V. P. p. 415 They further urge that Gautama’s 
text does not specifically mention birth as a source of ownership. 

Others headed by the Mit. hold that svalva is apprehended 
from worldly usage and not from sastra. Their reasoning is ; 
(1) just as rice effects an ordinary worldly purpose, so svatva 
brings about worldly transactions such as sale. What is not 
owned by a man does not enable him to effect such worldly 
objects and transactions as sale or mortgage. Such matters as 
the Ahavanlya fire that are prescribed by the sastras are not 
useful in effecting secular purposes, but only sastric ones. The 
Ahavanlya fire may be used in cooking rice, but that is in 
virtue of its ordinary nature as fire and not in its sastric nature 
of being the Ahavanlya fire. (2) Even among Mlecchas and 
lowest peoples who are quite innocent of the knowledge of sas- 
tras, the ideas of ownership arising from transactions of sale 
and the like do exist. Further (3) learned men well-versed in 


1024. (folio 90). un Qs fi 

I 11. p. 257. It is somewhat strange that Dbaresvara 

who is no other than the celebrated king Bhoja of Dhara shonid be sty- 
led bhatta by the Madanaratna and acarya by the Mit. (on Yaj, III. 24} 
and the V. Mayukha (p. 89). 

1025. When a man dies his wealth is the daya which several persons 
may inherit. In their case, it becomes their joint property. So their 
ownership, being joint, is denoted by the word ‘riktha’. The joint owners 
become exclusive owners of definite parts of the daya by partition ; thus 
partition is a source of ownership (in this case exclusive ownership of dis- 
tinct parts by several). But if there is a single heir then there can be no 
samvibhiga { partition ) and so the source of his ownership is riktha and not 
samvibhaga. When there are several heirs riktha is on this view a source 
of joint ownership only. It must be said that on the hypothesis of Jimuta- 
vahana, riktha and samvibhaga rather coalesce with one another and cannot 
be distinguished so well as on the theory of the Mit. 

1026. Vide the Mit. ( on Yaj. II. 114 ), V. P. pp. 419-422, V. Mayukha 
pp. 89-90, Par. M. III. pp. 482-483 for elaboration of this view. The S. V. 
p. 396 ff while accepting the view that svatva is laukika does not accept 
the reasoning of the Mit., particularly with regard to the Ahavanlya fire. 
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the Mlmaihsa such as Prabhakara^®® ( on Jaimini IV. 1.2) and 


1027. The Mil. (onYaj. II. 114) quotes a passage of Prabhakara on 
the lipsaslitra and explains it. Jaimini’s sutra (IV. 1.2) is 

in this sutra the word lipsa occurs. 
Therefore this is called lipsasutra. The words 1^* 

faR^ occur in the Dayabhaga also ( II. 67 p. 49 ) and in Medhatithi on 
Manu VIII. 417. These words are quoted in the Mit. as taken from Prabha- 
kara (called Guru) and so it follows that even Medhatithi quotes from 
Prabhakara. The earliest extant commentary of Sahara offers three expla- 
nations of this sutra, which deals with the question of what is kratvartha 
and what is purusartha. The third explanation concerns itself with the 
rules about acquiring wealth (which is necessary for performing every 
sacrifice ) such as acceptance of gifts in the case of brahmanas. The ques- 
tion is whether these rules about the means of acquiring wealth are krat- 
vartha or puru^rtha. If they are the former (i. e., if they are meant to be 
directly connected with the sacrifice) then a sacrifice performed with wealth 
not acquired according to the rules of ^stra will be defective or a nullity. 
But if the rules are purusartha (i. e. addressed to the sacrificer only or to 
his conscience and sense of dharma) then even if the sacrifice is performed 
with wealth not acquired in accordance with astra there will be no defect 
in the sacrifice itself, only the acquirer will be at fault and may have to 
perform prayakitta. Says Sahara : ti# qx i ^ 

The Mit. points out that in the plausible view (purvapaksa) and thg 
established conclusion (siddhanta) it is assumed that acquisition of wealth by 
acceptance of gift is a matter known from worldly usage (lokasiddha) . The 
comment of Prabhakara (called Guru) on this sutra is not yet available in print. 
The Sm. C. II. pp. 257-258, the Madanaratna, and V. P. p. 420 quote a passage 
from the Nayaviveka of Bhavanatha on the same subject and explain it. 
The says ‘ iTtR I 

qr arsfq i sra trqrrh^qwTOiranfH^qqqqT fhqvtjqTsA ( ° Rqqdq i 

’ The passage as printed in 
V. P. p. 420 ( tjqifh^ ) is cor- 

rupt and hardly makes any sense. The V. Mayukha simply refers to 
Bhavanatha without quoting him. The fq. qx. (folio 98) remarks 
ufqiXfTx^ihqxixqt ^ ^iq: u > 

Vide H. of Dh. vol. II. pp. 129-130 for quotations from several smrtis laying 
down various means of livelihood. Manu X. 115 enumerates seven sources of 
wealth as sanctioned by astra viz. finding (of treasure), ddya (inheritance), 
purchase, conquest, lending for interest, work (agriculture and trade), 
acceptance of a gift from a worthy person and in X. 116 mentions ten 
means of maintaining oneself (in distress). The Mahibhisya (vol. I. p, 
483 ) on Pan. II. 3. 50 states that a thing becomes one’s own in four ways 
viz. by purchase, by seizure, by begging or by exchange ‘ qxw 

arqoTX^qfTqraTSrrqx PfdHqil^x'a. > it must be remember- 
ed that the enumeration of the means of acquiring property in the dbarma- 
Mstra works is not exhaustive but only illustrative. 
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Bhavanatha, author of the Nayaviveka, hold that ownership 
which springs from certain fixed sources only (such as purchase) 
is a matter of worldly usage or experience. Bhavanatha says: the 
sources of acquisition such as birth and purchase &c. are known 
from the world. The conception about the sources of ownership 
was not started for the first time by the sastra, but such sources 
have been known* from times immemorial ( long before the 
smrtis). That is, the recognition of the sources of ownership 
is prior and sastra only systematises them subsequently. There- 
fore the smrti of Gautama ( X. 39 ) only assigns their proper 
spheres to the several sources of ownership that are already 
well-known ( viz. five are common to all, acceptance of gifts is 
peculiar to brahmanas and so on). In this respect it is like the 
grammar of Panini. Panini does not create or lay down new 
words but he takes the words already current in the language 
and introduces a system about their formation. Similarly 
Gautama only voices a certain fixed system among the several 
sources of ownership. The Mit. and its followers say that 
Gautama simply repeats the several sources of ownership known 
in ordinary worldly life (as the V. Mayukha says ‘lokasiddha- 
karananuvadakam ) The Mit., Par. M. IIL p. 481, S. V. p. 403 
and others hold that riktha and samvibhaga in Gautama’s sutra 
stand for apratibandha daya and sapratibandha daya respec- 
tively. The Mit. meets the other arguments of its opponents 
by replying that in the first place that even ordinary popular 
usage does not recognise that the thief becomes the rightful 
owner by simply possessing the thing stolen and that in the 
case where a person says ‘ this man has stolen my property ’ 
there is doubt and dispute whether the man charged has got 
ownership by purchase or the like. 

The purpose of this discussion of the topic whether owner- 
ship is only known from sastra or is a secular matter is, accord- 
ing to the Mit., as follows: — Maim XI. 193 ( = Visnu Dh. S. 54. 
38 ) states that when brahmanas acquire wealth by reprehensi- 
ble actions ( such as accepting a gift from an unworthy person 
or engaging in the sale of articles which he should not sell ) 


1028. The word riktha is often used in the sense of sapratibandha daya 
also as in Gaut. XII. 37 (rikthabhaja rnam pratikuryuh) and Y5j.II.51 (riktha- 
graha rnam dapyah), Baud. ( riktham mrtiyah kanyayah) q. by the Mit. on 
Yaj. II. 146. Vide Bat Parson v. Bat Somli 36 Bom. 424 at pp. 428-434 
for an exhaustive exposition of the basic principles underlying the two kinds 
of daya in the Mit. and the Vyavahara-mayukha). 
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they are purified from the sin by abandoning that wealth, by 
repeating the sacred texts ( like the Gayatri ) and by austerities. 
If ownership springs from sastra alone, what is earned by a 
person in ways condemned by sastra cannot become the pro- 
perty of that man and so his sons cannot divide what is not his 
property. But if ownership is deemed to be a secular matter 
( luukika ) then even what is obtained by condemned means 
becomes the property of that man, his sons incur no blame 
( though the acquirer may have to perform penance ) and can 
divide that wealth ( which is daya ), since Manu X. 115 enume- 
rates daya among the seven approved sources of wealth. The 
Madanaratna does not approve of this. Its reason briefly is 
that Manu XL 193 simply lays down a penance, but does not 
say that wealth so obtained does not become the acquirer’s pro- 
perty, that it is on account of this that Manu does not prescribe 
any special fine or punishment for one who acquires wealth by 
means of a bad gift, as he prescribes for a thief and that what 
is acquired by theft does not become the property of the thief 
and his sons cannot divide it and would incur punishment if 
they do so. V. P. (pp. 423-424) refers to the views of the Mit. 
and the Madanaratna and approves of the views of the former. 

This discussion leads on to the next question, viz. whether 
ownership arises from partition or whether partition takes 
place of what already belongs to oneself (by birth). This 
subject has exercised the minds of writers on Dharmasastra 
from very ancient times. It should be noted that the difference 
of opinion relates only to the ceise of .sons, grandsons and great- 
grandsons. All writers are agreed that persons other than 
these have no rights by birth in the wealth of their relatives. 
Those who oppose the view that sons acquire right by birth 
argue as follows : — 

If sons have ownership by birth in ancestral property, then, 
on the birth of a son, the father cannot enter upon such relL 
gious duties as consecrating Vedic fires (which entail the 
expenditure of ancestral wealth ) without the consent of the son. 
This would be opposed to the Vedic injunction “ a man, whose 
hair is yet dark and who has had a son, should consecrate the 
sacred Vedic fires”. Further, Smrti passages stating that a 
gift made by the father to one out of several sons as a favour 
( Nar. dayabhaga 6 ) or by the husband to his wife out of affec- 
tion is not liable to partition would be meaningless, since such 
gifts cannot be made without the consent of the sons ( on the 
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theory that sons acquire property by birth ). Besides, there are 
smrti texts like those of Devala which expressly negative 
the son’-s ownership during the father’s lifetime. Manu IX. 104 
and Nar. ( dayabhaga 2 ) enjoining that sons should divide 
wealth after the father goes to heaven ( because the sons are 
not masters when the parents are alive, as Manu says ) indicate 
that sons have no ownership by birth. Moreover svatva is 
apprehended only from sastras ( like Gautama ), which do not 
expressly enumerate birth as a source of ownership along with 
purchase and the like. Therefore the ownership of the son or sons 
arises on the cessation of the ownership of the previous owner 
( by his death or by his becoming or becoming an ascetic). '■ 
When there is a single son, he inherits on the death of the 
father and there is no necessity of a partition. But when 
there are several sons, they jointly inherit paternal wealth and 
can become exclusive owners of separate parts of the paternal 
wealth by partition alone. As this last is the most usual case, 
it is said that svatva arises from partition ( mbhugat svatvam )• 
If this doctrine that ownership arises by partition alone were 
literally interpreted, then an only son inheriting his father’s 
property will have no ownership as urged by the Vyavahara- 
nirnaya, since there can be no partition in his case^'**’. , 

The arguments advanced by those who hold that owner- 
ship in ancestral wealth arises by birth are as follows : — 

It has been established that ownership is a matter of ordi- 
nary worldly usage. It cannot be denied that it is quite well- 
known to all ordinary people that sons acquire ownership by 
birth. Besides there is the text of Gautama “theacaryas 
hold that one acquires ownership by birth itself ”. Moreover 
there are numerous smrti passages like those of Yaj. U. 121, 
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^ I p. 412. 
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Madanaratna, Sm. C. II. p. 258 and Dayatattva p. 162 read 
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Br. ( S. B. E. 33 p. 370 verse 3 ), Kat. (839), Vyasa and Visnu 
Dh. S. XVII. 3 which expressly state that in the paternal 
grandfather’s wealth, the father and the son have equal 
ownership { and so the right of the son must be by birth ). 
Those who uphold the son’s ownership by birth repel the 
arguments advanced in favour of the opposite theory as 
follows : — The Vedic text enjoining consecration of Vedic 
fires at a certain age indicates that the father has the power to 
spend for religious rites from ancestral wealth even after the 
birth of a son. Similarly as head of the family and its manager, 
the father has independent authority to spend ancestral wealth 
{ except immovable property ) for indispensable acts of religious 
duty expressly enjoined by Vedic and Smrti texts and for 
making gifts of affection, for maintenance of the family and 
for ridding the family of distress. Further the father or the 
manager of the family can dispose of even immovable property 
by mortgage or sale in a season of distress or for the benefit of 
the family and for necessary religious purposes ( such as 
sraddhas etc. ) 

Ownership has to be distinguished from possession and 
custody. Further ownership is of various kinds, such as 
corporeal and incorporeal, sole ownership and joint ownership, 
ownership as trustee and beneficial ownership, vested and 
contingent. Even Western writers on Jurisprudence like 
Austin, Pollock and Salmond, find it difficult to define the exact 
meaning of ownership. Austin ( Lecture XL VII ) defines 

1032. ^ 315 ^ ?TBT I 

ft II 1 ?. q. by ^*TT*I II. 50 p. 46. p. 728, fSr. p. 410, 

w. ft. p. 374. ft. p. 461, B. p. 98. This is ascribed to 
by II. p. 279. WH? BHUT rnq; ftg: l ^ 

B II ^TTriTr. q. by p. 725. ift. p. 410, 

II. p. 279 ; 4TBffthT: I %% B ftuTmfT: gUT: ftfX- 

II q. by aiqrfti p. 728, ftf. p. 410, W. ft. P, 475 (reads 
gyq'raT: wsTRTB: ). ft. r. p. 461 ; cTO ftf i ft*^- 

17. 2. 

1033. ^ , mnft 

qi=yPft>g q4fl^.(iq^^*q>KurTqTsiri'i(tuf^g ^ wqqsqftft ft m Jft ^^nr- 

i 5 ftqrftqft ^ gqri^ m i i . . . i 

’J'hliM IfqT^TBraBBftgnu^ i ^ 54 ^ 1 ^ ^ 11 5 ft 1 

ftm. on qr. II. 114. This is the basic passage of the Mit. on which 
innumerable decisions have been given in the law reports, one of the 
latest and most authoritative being Brij Nctrain v- Mangla Prcfscfd L. R. 
51 I. A. 129 quoted on p. 448 above. 
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property or dominion as the right to use or deal with some 
given subject in a manner or to an extent, which though not 
unlimited, is indefinite. Pollock defines ownership as the 
entirety of the powers of use and disposal allowed by law. But 
the idea of ownership does not require, according to Sanskrit 
works on Dharmasastra, that the owner should always be able 
to do with his property as he pleases. On the contrary the 
sastras lay down restrictions on the owner, enjoining upon him 
not to make gifts to the detriment of his family (vide Yaj. IL 175 
“ smm kutambaviroJhena rlei/am" and the verse of the Smrti- 
sangraha “ na ca svamucyate. ” quoted in note 963 above ). 
Therefore property does not comprise only what one can dispose 
of at one’s sweet will, but what is capable ( in appropriate 
circumstances only ) of being disposed of as one likes. A 
person may be prevented from dealing with his property as he 
likes by the king or by the rules of sastra, by public opinion, 
by his own inclinations and by the pressure of those around 
him. But what he owns is theoretically capable of being dis- 
posed off by him as he likes. The Madanaratna puts forth the 
illustration that seeds kept dry in a granary do not sprout, 
yet they have the capacity of sprouting and so are as well 
denominated seeds as others that sprout. There are various 
grades of the limitations on property, such as the father’s 
power, the widow’s power and so on. What a person earns should 
belong to him, should be his property. But there are passages 
like Manu VIIL 416 and Nar. ( ahhyupetyasusrusa, verse 41 ) 
that state “ three are declared to be without wealth viz. the 
wife, the son and the slave ; whatever they earn is for him to 
whom they ( wife, son and slave ) belong ”, It has been stated 
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by such an ancient writer as Sabara-svamin^^^tbat this passage 
does not deny the ownership of the wife or son in what she or 
he earns, but is only intended to lay down that the wife or son 
cannot independently ( without the consent of the husband or 
father ) dispose of what she or he earns. This view of the text 
of Manu is accepted by the Dayabhaga as well as by the Mitak- 
sara School. The latter holds on the analogy of the interpreta- 
tion of Manu VIII. 416 that the texts of Devala, Nar. and Manu 
IX. 104 which apparently deny ownership ( yyamiya to the 
son during the father's lifetime over property in the hands of 
the father are to be interpreted only as denying the son’s power 
of independent dealing with such property during the father’s 
lifetime or as referring to the self-acquisitions of the father. 
On the other hand the Dayabhaga and the Dayatattva try to 
explain away such passages as those of Ya]. 11. 121, Visnu and 
others ( quoted above ) that speak of the son’s ownership by 
birth. The Dayabhaga offers two explanations of Yaj. II. 121.^®^* 
The first explanation offered by it and taken from Udyota is : — 
If A has two sons B and 0 of whom C dies first, leaving a son D 
and then A dies, then Yaj. says that both B ( son of A ) and D 
( grandson of A ) will be equally entitled to the wealth left by A 
and not B alone, though he is nearer to A than D, because 
both B and D offer pindas of the same efficacy to A in the 
parvana-sraddha and so there should be no difference between 
the two. The words “ sadrsam svamyam ” refer to this equality 
of the son and grandson. The 2nd explanation is that of 
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Dharesvara viz. that when the father desires to make a parti- 
tion, he may distribute his self-acquired property as he likes 
among his sons, but as to the property he got from his own 
father ( i. e. the grandfather of his sons ) he has the same 
ownership that sons have and he cannot make an unequal 
division at his sweet will. The Dayabhaga'®^ rejects the view 
that Yaj. 13. 121 enables the son to demand partition of the 
grand-father’s property from the father even against the will 
of the latter or that father and son have equal shares in the 
grandfather’s property. The same remarks apply to the texts 
of VisDU and others viz. that in the grandfather’s property 
father and son are equally owners and that the words “ tulyam 
svamyam ” or “ samamaihMtvam ” do not mean that father and 
son take the same share therein. 

From the above discussion it will be clear that the two 
schools of the Dayabhaga and of the Mitaksara were not started 
by them for the first time, but each had respectable antiquity 
behind it. Smrtis like those of Manu, Narada and Devala and 
eminent authors like Udyota and Dhare&vara had put forward 
the doctrine of uparama-svatmmda, while the Smrtis of Yaj., 
Visnu, Br. espoused the doctrine of janmasvatvavada. Visvarupa 
who commented on Yaj. ( in the first half of the 9th century ) 
holds that ownership arises by birth The Mitaksara further 
supports that theory by citing a sutra of Gautama ( utpaityaiva 
etc. ) which is not found in the extant Gautama-dharma-sutra. 
This sutra does not occur in Apararka and several other works 
and is stated by Srikrsna Tarkalahkara ( on Dayabhaga I. 21 
p. 14 ) to be not authoritative ( amula ). These facts emboldened 
Dr. Jolly to go so far as to make the facile suggestion that it 
was fabricated by Vijnanesvara or his predecessors ( Tagore 
Law Lectures p. 110 ). We have seen that so early a writer as 
Visvarupa was excited over the question whether ownership 
arises on partition or by birth. The learned Doctor has failed 
to note that the ancient commentator Medhatithi ( about 900 
A. D. ) favoured the view of ownership by birth and quotes 
( without name ) the sutra in a slightly different form ( on Manu 
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IX. 156 So it was not necessary for Vijnanesvara to fabri- 
cate a sutra nor for any one else, for even in the absence of 
Gautama’s sutra the texts of Yaj. and others were quite capable 
of the interpretation put on them by the Mitaksara. It has to 
be noted that the Dayabhaga does admit that in some (texts?) 
ownership is stated to arise by birth itself { kmcit janniniuuDeti ) 
and it explains that the words are not to be taken literally, 
but that birth is said to be the source in an indirect way, as 
the relation of father and son is based upon birth and on the 
death of the father the son’s ownership arises (therefore though 
ownership directly arises on death, birth may be said to be the 
source of it as the son is the first heir because of his being born 
as a son to the father ). The Dayatattva does not say that the 
sutra of Gautama is not authoritative, but explains it away on 
lines similar to tliose of the Dayabhaga, It may be stated 
here briefly that the Dayabhaga differs from the Mitaksara 
in four main points — (1) The Dayabhaga denies the theory 
that property is hy birth, while the Mit. accepts it ; (2) the 
Dayabhaga lays down that the right to inherit and the order 
of heirs is determined by the principle of religious efficacy, 
while the Mit. school holds that blood relationship is the gover- 
ning factor in this matter; (3) the Dayabhaga holds that 
members of a joint family ( such as brothers or cousins ) hold 
their shares in quasi-severalty and can dispose of them even 
when there is no partition by metes and bounds ; (4) the Daya- 
bhaga holds that even in an undivided family the widow succeeds 
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to her husband’s share on his death without male issue, while 
the Mit. school holds that she does not do so. 

Various attempts have been made to explain why in Bengal 
alone the laws of succession and inheritance should diverge 
materially from the laws prevailing in the rest of India. In 
two learned papers ‘on the origin and development of the 
Bengal school of Hindu Law’ contributed to the Law Quarterly 
Review (vol. XXI for 1905 pp. 380-392 and vol. XXII for 1906 
pp. 50-63) Mr. Justice Saradacharan Mitra tries at some length 
to advance a theory of his own : ‘ The commercial spirit of the 
newly formed nation in the eastern corner of the Indian 
peninsula with its deltaic character and nearness to the sea, 
the new ideas which other nations trading with it were bringing 
in every day, the necessary admixture of races in some parts 
of the country, the religion of Buddha which for centuries was 
here the religion of the sovereign as well as of the people and the 
influence of the Buddhistic tantras combined to bring about a 
law of property^ dissimilar in material respects from the rules 
propounded by Brahmanical sages of old and explained and 
commented upon in the Mitaksara and the books based on the 
same’. His idea is that, as Buddhism profoundly affected the 
position of women and as tantras like the Mahanirvana sub- 
scribed to the exaltation of the feminine element in nature, 
the ancient law of property, particularly in relation to women, 
came to be affected and conceptions of individual ownership, 
of freedom from restrictions on alienation and of the rights 
of females arose in Bengal which were incorporated by Jimuta- 
vahana in his Dayabhaga. With the greatest respect to the 
learned writer, it must be said that the grounds he urges are 
far from convincing, A thorough examination of his thesis 
cannot be undertaken here for want of space. But a few 
remarks must be made. As regards maritime activity the West 
coast of India was far more in touch with seafaring and com- 
merce with the West than even Bengal, as the mention of the 
ports of Barugaza ( Broach ) and Kalliene ( modern Kalyan ) 
by Greek writers, the finding of hoards of Roman coins and the 
existence of Syrians on the West Coast clearly establish. Bud- 
dhism had spread to central and western India as early ( if not 
earlier than ) the period when it could have spread to Eastern 
Bengal and Assam. Sanchi, Bhilsa, Bharhut, the Nasik and 
Karla caves bear eloquent testimony to the influence of Bud- 
dhism in central and western India for centuries before and 
after the Christian era. Besides as Mr, Justice Mitra himself 
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admits ‘Buddhism had not its own law of property’ (Law 
Quarterly Review vol. XXI p. 388). Buddhist countries like 
Burma themselves borrowed their laws of succession and inheri- 
tance from the Manusmrti. Vijnanesvara is far more liberal to 
women than Jimutavahana, who does not allow any woman to 
succeed as heir unless she is expressly mentioned as an heir in 
the smrti texts. The Mahanirvana-tantra treats a sister and 
stepmother as near heirs and allows even a paternal uncle’s 
widow and son’s daugther to succeed; but under the Dayabhaga 
these are not at all heirs. One branch of the Mitaksara school, 
viz. that of the V. Mayukha in Western India is far more liberal 
about the claims of women than any school. The Marumak- 
katayam and Aliyasantan law in force in some districts of 
South India and among certain communities like the Nambudri 
brahmanas and Nairs go to the other extreme in their regard for 
women but no one has so far traced that law to Buddhist or 
Tantric influence. The peculiarity of the Dayabhaga, viz. the 
principle of religious efficacy is far more remote from rules 
of affinity given in the Mahanirvana-tantra than the principle 
of consanguinity espoused by the Mitaksara school. Mr. Justice 
Mitra is wrong in his estimate of the age of Jimutavahana. 
As stated above ( on p. 557 ) Jimutavahana relies on authors like 
Udyota and the smrtis of Devala and others. It is best to admit 
that no satisfactory explanation can be given of the peculiar 
doctrines of the Dayabhaga. They have an indigenous and 
independent origin and growth. 

Vibhaga (partition) is defined by the Mit. as the allot- 
ment to individuals of definite portions of aggregates of wealth 
over which many persons have joint ownership. The Dayabhaga 
found several faults with this definition, the principal criticism 
being that it is cumbrous and farfetched to assume that the 
( joint ) ownership of several ( sons and the like ) is first pro- 
duced in the entire wealth of the father and then to hold that 
this joint ownership is subsequently destroyed. Its own defini- 
tion is : “ Vibhaga means the indication of the ownership ( of 
one out of many ) by the casting of a ball or pebble ( on a defi- 
nite part of the land or cash ), which ( ownership ) arises with 
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reference to a portion only ( of the heritage of land and cash ), 
but which is indefinite because it is not possible (for one 
man ) to deal specifically with a particular portion ( of the 
heritage ) since there is nothing to show for certain what 
portion belongs to whom The Dayabhaga denies that owner- 
ship jointly arises in all co-sharers { before partition ) over 
every portion of the heritage and states that it arises in portions 
of it but there is no certain indication to show which part be- 
longs to whom and that the portion of each is made definite and 
ascertained by partition effected by casting a ball or pebble 
on a portion ( saying ‘ this is A’s exclusive portion ’ etc. ). 
The Dayatattva^®^^ ( p. 163 ) criticizes this definition. If before 
partition each of the co-heirs has ownership in part only of the 
entire heritage, what assurance is there that the allotment of a 
part to one co-heir by means of casting a ball will be as to the 
same portion over which his ownership arose before the parti- 
tion? The Dayatattva, though differing from the Mit. as to the 
doctrine of ownership by birth, agrees with it as to the definition 
of vibhaga. The differing definitions of vibhaga given by the 
Mit, and the Dayabhaga lead to different results. Under the 
Mit. when there is a joint family of father and sons or grand- 
sons, all these are coparceners and the ownership of the 
coparcenary property is in the whole body of coparceners i. e. 
there is unity of ownership while the family remains joint, no 
coparcener can say that he is owner of a definite share, one 
fourth or one fifth etc. A coparcener’s interest is fluctuating, 
is capable of being enlarged by deaths and is liable to be 
diminished by births. It is only on partition that a coparcener 
becomes entitled to a definite share. On the other hand accord- 
ing to the Dayabhaga there is no ownership by birth, the sons 
on the father’s death constitute a coparcenary but the owner- 
ship of the family property is not in all the sons as a body. 
Every son takes a defined share, the moment the ownership of 
the father ceases ( owing to death etc. ). The share so taken 
does not fluctuate with births and deaths. The sons are 
coparceners in the sense that their possession of the property 
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inherited from the father is joint i. e. there is unity of possession, 
though there is no unity of ownership. 

According to the Mitaksara sons take by birth an interest 
in ancestral estate. Suppose A is sole owner of an ancestral 
estate and has no issue. In that case there is no coparcenary. 
But the moment a son is born to him, a coparcenary is started. 
That is, under the Mitaksara the birth of a son starts a 
coparcenary. Under the Dayabhaga there is no coparcenary 
between father and sons as the latter acquire no rights by birth 
even in ancestral property but it may subsist between brothers 
or uncles and nephews. Under the Dayabhaga, the death of a 
man may start a coparcenary among his sons ( who will be 
brothers ). 

Partition has two senses, (1) division by metes and bounds 
and (2) separation or severance in interest. Under the Mitaksara 
it is possible to have partition in both these senses. The 
members of a coparcenary may define, at a particular moment, 
the shares that each would be entitled to; but the actual 
division of property by metes and bounds may be postponed 
to a future date and in the intervening period they may enjoy 
the property in common as before. This is clearly brought out 
by the Vyavaharamaytikha^®^* when it says “ even in the 
absence of joint (family) property severance ( of interest ) takes 
place also by a mere declaration in the form ‘ I am separate 
from thee ’ ; for severance is merely a particular mode (or state) 
of the mind and this declaration merely manifests that ( state 
or mode of the mind ) ”. The S. V. ( p. 347 ) has a similar 
passage. It is here stated that an unequivocal declaration of 
intention to separate effects the severance of a member from the 
joint family and that it is not absolutely necessary that there 
should be any joint property or that the property be divided by 
metes and bounds. This last follows as a matter of course when 
there is a severance of interest. This proposition has been accept- 
ed by the Privy CounciU®*^ and this passage of the Vyavahara- 
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ni&yukli& hsB been quoted in several cases. Wliat constitutes 
an unequivocal declaration of intention to separate has as usual 
given rise to a good deal of case law which has to be passed 
over here. Under the Dayabhaga heirs succeed on the death of 
the previous owner in certain definite shares and therefore parti- 
tion has ordinarily only the first sense viz. assigning to the 
coparceners specific portions of the property inherited. Another 
way of separating a member^®'® is also mentioned by Manu IX. 
207 and Yaj. II. 116, viz. that when a member of the family is 
able to fare for himself and does not desire to have a share in 
the family property, he should be separated by giving him some 
trifle ( as a token ). The Mit. adds that the trifle is given as a 
piece of evidence to prevent his sons claiming a share later on. 

The principal matters to be discussed under Ddydblmga or 
Ddyavibhdga are, as stated by the Sangraha and the Mit., four, 
viz. the time of partition, the property liable to partition, the 
mode of partition and the persons entitled to partition^®*’. 

Time for partition. The evolution of the son’s right- to 
demand a partition has been a process of ages. It would not be 
out of place to say a few words on this topic here. In most 
primitive societies where the patriarchal family system prevail- 
ed, the father had absolute power over the son, it was the son's 
duty to obey the father, alienation of family property was not 
allowed, the father had power over the acquisitions of all 
iwrsons including the son and women were incompetent to hold 
property. Faint traces of these can be detected in the Vedic 
literature. The legend of Sunahsepa narrated in the Ait. Br. 
( 33. 1 ff ), where we are told that Ajlgarta sold his son for being 
offered as a victim to Varuna,that Visvamitra adopted Sunahsepa 
as his son, though he had already a hundred and one sons, and that 
he cursed and disinherited his fifty sons for their disobedience to 
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his order, indicates that in the days of the Ait. Br. it was believed 
that in hoary ages long before it, the father’s power over his sons 
was absolute. But a caution is necessary. It is possible to 
over-emphasize the legend of Sunahsepa ; it has to be remember- 
ed that it is a mere legend and that the Ait. Br. itself shows 
that the conduct of Ajigarta was condemned as most unworthy 
of a decent man even according to the legend. In modern 
times there are rare instances where parents insure their 
children and then poison them or maim them for earning the 
insurance money. But no one says that this is usual or that 
modern law allows it. In Bg. I. 117. 17 it is stated that the eyes 
of Bjrasva were put out by his father because the former gave 
a hundred rams to a she-wolf. This is a solitary instance and 
it is probable that the verse has some esoteric meaning or 
refers to some terrestrial or celestial phenomenon. In the 
Kathaka Saihhita XI. 4 it is said “ the father rules over the 
son ” ( pita putrasyese ). But it must be said that ideas about 
the father’s absolute power over the sons lingered on in historic 
times. The Nir. ( in HI 4 ) puts forward the argument of some 
predecessors that daughters did not succeed to the father’s 
wealth because women could be donated, sold or abandoned and 
not men, while others said that males also were liable to the 
same treatment as evidenced by the story of Sunahsepa. 
Vasistha ( XV. 2 ) states that*?*^ father and mother have power 
to make a gift or sale of the son or to abandon him. We saw 
above ( n 1035 ) that Manu stated that a son’s earnings belonged 
to his father. The Ap. Dh. S. ( II. 6. 13. 10-11 ) emphatically 
says that the right to give away or sell one’s child is not 
recognized and that the word “ sale ” used in connection with a 
bride is used only metaphorically. About the word “ sale ” in 
relation to marriage vide H. of Dh. vol. 11. pp. 503-506. 

On the other hand even in the Bg. we find that sons divided 
the father’s property during his lifetime when the father grew 
old. “O Agnil men worship you in many places in various 
ways ; they take { from you ) wealth as from an aged father ” 
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( Bg. I. 70. 5 ). In the Ait. Br. ( 22, 9 ) the story of Nabhane- 
distha^*®*, the youngest son of Manu, shows that the elder 
brothers divided all the father’s property among themselves, 
and excluded Nabhanedistha during the father’s lifetime appa- 
rently without any protest from him or in spite of it. In the 
Tai. S. III. 1. 9. 4-5“^* the version of the same story is different, 
since it is there said that Manu himself divided his wealth 
among his sons and did not give any share of the paternal 
wealth to Nabhanedistha who was away at a teacher’s house as 
a vedic student. In the Gopatha Brahmana ( IV. 1 7 ) it is said 
“ therefore in their childhood sons subsist on their father, while 
in his advancing years the father subsists on the son ”. In the 
Sat. Br. ( S. B. E. vol. 44, p. 157 ) we read “ whence in early 
life the sons subsist on the father. ..whence in later life, the 
father subsists on his sons ”. In the Kausitaki Br. Upanisad 
( n. 15 ) after describing the symbolical handing over to the 
son of all his physical and mental powers by a father who is 
expecting death it is said that if after this rite the father 
recovers he has either to remain under the son’s dominion or go 
out as a wanderer ( a sannyasin ). From some of the above 
passages, it appears that in rare cases sons divided paternal 
wealth even during the lifetime of the father and against his 
will. The remark of Dr. Jolly that “ it may be unhesitatingly 
set down as a fact that in the earliest period of Indian Law, 
partition of property was an entirely unknown proceeding” 
( Tagore Law Lectures p. 90 ) goes too far and is not fully 
warranted by Vedic texts. Just as the Tai. S. ( III. 1. 9. 4 ) 
narrates that Manu distributed his wealth among his sons, it 
also speaks of the eldest son being established with ancestral 
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wealth. The Ap. Dh. S. ( IT. 6. 14. 6 and 10-12 ) refers to both 
these passages of the Tai. S. but concludes that equal division 
among sons is the proper mode and that giving a major part of 
the estate to the eldest alone is forbidden by the sastras^®®’. 
These lead to the conclusion that equal distribution among all sons 
was believed to be the rule and giving the major portion to the 
eldest son was an exception ( and a rare case ) even in the Vedic 
age. The Ait. Br. ( 19. 3 ) speaks of the right of Indra to 
primogeniture ( jyaisthya ) and pre-eminence ( sraisthya ). This 
right of the eldest son to special treatment at the time of partition 
persisted in the times of Manu ( IX. 112 ff ) and Yaj. ( n. 114 ) 
also and even in modern times it is recognized to some extent 
in the case of impartible estates and even in ordinary families 
on the ground of custom or from the nature of the grants made 
by the former Governments or the British Government ( such as 
Jaghirs and Saranjams). Both Kaut. and Kat. declare that 
customs of countries, castes, villages and groups varying rules of 
partition and inheritance should be enforced by the king^*^. Dr_ 
Jolly (ibid. p. 98) further relies on the fact that the Apastamba- 
dharmasutra mentions no other kind of partition than that 
made by the father. But this is far from conclusive, Apas- 
tamba was a great purist and idealist. He ignores several 
matters which are wellknown to have existed long before bis 
time. For example, he takes no notice of the several kinds of 
secondary sons and he does not allow a brahmana to take up a 
weapon even for examining it except when he is murderously 
attacked ( 1. 10. 29. 7-8 ), while Manu ( VHL 345-349 ), Gautama 
VIL 6 and 25 and others allow a brahmana much greater 
latitude. Therefore Apastamba’s silence cannot lead to the positive 
conclusion of the absence of any other method of partition. As 
a matter of fact, Gautama ( 15. 19 ) who is generally regarded 
as prior to Apastamba states that brahmanas that had separated 
from their fathers against the latter’s will were not fit to be 
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II. 6. 14. 6, 10-12. 
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invited for dinner at a iraddha. That shows that partition of 
sons from the father against the father’s will was wellknown 
long before Gautama. Dr. Jolly also ( ibid p. 90 ) relies on an 
anonymous smrti text ( quoted by the Mit. in its introduction 
to Yaj. n. 114 ) which absolutely prohibits the sale of land. 
But this is irrelevant. The text could not be taken literally 
when we have seen that sales of land have been taking place 
for at least two thousand years. All that the text means is 
that a sale should be clothed in the form of a gift Similarly 
the few smrti passages that include lands and houses among 
indivisible properties are to be explained as having in view the 
fragmentation of a field into small uneconomic plots or holdings 
or the division of a single small house among numerous co- 
sharers. It is impossible to believe that the texts meant that 
houses could never be partitioned among co-heirs. All that we 
can reasonably infer is that as a general rule such partitions 
were looked upon with disfavour by society. One may concede 
that this sentiment continued long after even Gautama and 
Apastamba and even in the 20th century a Hindu son suing 
his father for partition incurs great opprobrium. 

Apart from the inference to be drawn from some of the 
Vedic passages quoted above, it follows that partition did take 
place, though probably rarely, during the father’s lifetime and 
even against his will, as indicated by Gautama’s dictum. It is 
now to be seen what the smrtis and the medieval writers say 
about the time of partition. One time was when the father 
divided the property among his sons during his lifetime as 
evidenced by the Tai. S. III. 1. 9. 4, Ap. Dh. S. II. 6. 14. 1, Gaut. 
28.2, Baud. Dh.S. IL 2.8, Yaj. II. 114, Nar. dayabhaga 4. Another 
time was after the death of the father { Gaut. 28. 1, Manu IX. 104, 
Yaj. II. 117, Nar. dayabhaga 2). The Dayabhaga admits only 
these two times for partition viz. on the cessation of the father’s 


1062. 5r fwHiirrsr i 15. 15 and 19. 
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ownership ( by death or renunciation of the world as an ascetic 
or because he has lost ail desires ) and during the father’s life- 
time at his own desire . The V. P. ( pp. 429 and 434, 435 ) 
strongly criticizes the Dayabhaga as to these two. Some 
writers like Jimutavahana went so far as to hold that even 
though the father be dead there should be no partition among 
the sons during their mother’s life^“^ The Mit. (following 
Gaut. 28. 1-2 ) indicates three principal times for partition, 
viz. (1) at the father’s desire during his lifetime, (2) when the 
father has lost all desire for worldly goods, desists from sexual 
intercourse and the mother is past the age of child-bearing, 
partition may take place at the desire of the sons even against 
the wish of the father ( Gaut. 28. 2, Nar. dayabhaga 3, Br. S. B. E. 
33 p. 369 verse 1 ) ; (3) after the death of the father. The Mit. 
relying on Sahkha’s^**^^ text adds that even though the mother 
may not be past child-bearing, yet the sons can partition at 


^iTT: I n. 5, p. 27. was constrained to explainer?: assi$R?: 

thereby showing that this was only recommendatory. V. P. (p. 436) strongly 
criticizes this view of the Dayabhaga pointing out that Mann IX. 104 
mentions the father and mother separately and indicates that pEirtition 
of mother's wealth takes place after her death. Vide HI. 9, p. 60 

also ‘ arff Rntnl w The also 

(p. 170) says stRiR rawTr *1 I 

1066. l *rr. 28. 2 ( this refers to two 
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3). This verse is variously read and explained by the commentators. 
V. R. (p. 462) notes that Praka^ read either ^ or 
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The ri. (p. 433) reads frrf% 
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their desire, even against the father’s will if the father pursues 
an immoral or irreligious mode of life or is afflicted with a 
chronic disease or is very old. Nar, ( dayabhaga 16 ) is similar. 
It should not be supposed that the Mit. holds that there are only 
three times for partition ; according to it there are other times 
also ( as in the text of Sahkha quoted by it ). This is made 
clear by the V. P, p. 434. The Dayabhaga reads the text of 
Sahkha-Likhita differently and takes it to mean that as long 
as the father is alive there can be no partition against his will 
even if he be very old or suffering from a chronic disease or 
has not all his wits about him, and that in such a contingency 
the eldest son or with his consent the next younger brother 
who is capable may manage the family affairs. The Daya- 
bhaga quotes a similar passage of Harita ( which is also 
quoted by the Madanaratna, the Vyavaharamayukha and other 
digests ). On account of the remarks of the Mit. some works 
like the Madanaparijata (pp. 645 ff) speak of four times for 
partition, viz. during the father’s lifetime at his choice ( Yaj. II. 
114 ). even against his will when the mother is past child-bear- 
ing and the father is free from all sexual desires and does not 
care for wealth { Nar. dayabhaga 3 ), when the father is old or 
follows the path of adharma or suffers from an incurable disease 
then even against his will ( relying on Sahkha as quoted in the 
Mit.), and after the father’s death. The V. Nir. ( p, 408 ) is 
almost of the same view. ■ 

The Mitaksara is quite clear on the point that the son has 
an absolute right of partition of ancestral property during his 
father’s lifetime even against the father’s wish. The discussion 
in the Mitaksara may be briefly set out here. In Yaj. II. 120 
{ latter half ) it is stated that in the case of grandsons the parti- 
tion is according to ( or through ) the fathers i. e. it is pei’ stirpes 
and not per capita. The text of Yaj. {amkapitrMriam'^°^ tu 
pitrto bhagaJcalpand ) is explained by the Mitaksara in this way 
that although sons and grandsons have rights of ownership by 
birth in the grandfather’s property, yet when each of several 
sons dies leaving a differing number of sons ( one leaves two, 
another three and so on ) or when some sons are alive and 
others die leaving their own sons, then partition takes place 
per stirpes i. e. the grandsons born of a particular deceased son 


1068. It may be noted that the Balambhatti (p. 150) and V. P. (p.449) 
support the reading udittiM j4i | u rt 3 instead of 3 in II. 120. 
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get among themselves the share which their deceased father 
would have got if living i. e. grandsons appear to get partition 
of property through the son { their father ) and not directly by 
themselves. On this a doubt arises as follows : — ^If the father 
of several sons is separated from his brothers as to the grand- 
father’s property or if the father has no brother and is joint 
with his father { i. e. the grandfather of the grandson ) the 
grandson cannot demand a share in the grandfather’s wealth 
( since Yaj. II. 120 has been explained as meaning that when the 
father is dead then the assignment of shares among grandsons 
is according to the share of the father ). Another doubt is : — ' 
even if a partition can be had by the grandsons in these cases 
it will be only if the father so desires. To this the Mit. replies 
emphatically that in the grandfather’s property the owner- 
ship of father and son is wellknown in the world and therefore 
partition ( in the above two cases of doubt ) does take place. 
The Mit. further on expressly says that even when the mother 
is not past child-bearing and the father still cares for wealth 
and worldly affairs, partition of grandfather’s wealth does take 
place at the desire of the son even if the father is unwilling. 
The Mit. makes it clear that the rule of division per stirpes is a 
special rule laid down by the texts ( vacardki vyavasthJa ) for a 
special case and that in other cases the primary rule of owner- 
ship by birth applies. From Manu IX. 209 the Mitaksara 
further draws the inference that even against the father’s wish 
a son can demand partition of property acquired by the grand- 
father. This is the modern Hindu Law in the Mitaksara school 
generally recognised by the Courts in British India. In Apaji 
Narhar^^'^ v. Ramchandra a majority of the Full Bench of the 

1069. I 

fturt fvgm unr- 

^ an? • ^ 

II. 122) ... UW 531=11 ^ I 

mum fmmit mrt i— !T?it ^ waif 
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(PP. 151-152, of Gharpure’s edition) very clearly explains this passage. 
The 5TJ. n. (p. 460) also says 3T3 3^Tafl3TS’*n*r: *!%■ 

< — 313 ^ 53I«rr ilmu: =fTUl hmiuiRut: 

I ya i jiut annvn^ vide 

If. p. 279 for a similar passage. 

1070. Vide 16 Bom. 29, where Telang J., who was great as a Sanskrit 
scholar as well as a judge, differed from three learned judges. On pp. 43-51 
Telang J. gives a very lucid explanation of the words of the Mit. 
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Bombay High Court held that a son cannot in the lifetime of his 
father sue his father and uncles for a partition of the family 
property and for possession of his share therein, when the father 
does not assent to such a suit, although the son has a right 
by birth in ancestral property. The other High Courts have 
dissented from this view of the majority of the Bombay 
Full Bench and have followed the dissenting judgment of 
Telang J.wi. 

When the son’s right of ownership by birth in ancestral 
property came to be recognised by such smrtis as that of Yaj., 
it followed as a logical consequence that any person who 
acquires a right by birth can demand partition and separate 
possession of his share at any time. It has been already seen 
that even before Gautama sons separated from their father 
against his will, but this was condemned by the sages and 
obloquy and infamy attached to such conduct. Some of the 
smrtis recognised the son’s right to partition even in the father’s 
lifetime under great restrictions. More than fifteen centuries 
passed ( from Gautama to the MitaksarS ) before the son’s 
right to separate from his father during the latter’s lifetime and 
against his desire was clearly, ungrudgingly and emphatically 
recognized. The Viramitrodaya also clearly recognizes this 
right of the son. But even among writers that generally follow 
the Mit. there were some that could not bring themselves to 
admit this right of the son. For example, the Madanaparijata 
( p, 662 ) asserts that merely at the will of the son there can be 
no partition. Under the Dayabhaga, these questions cannot 
arise, as the son has no right by birth in ancestral property. 

This evolution of the son’s right to demand partition even 
during the father’s lifetime received a fillip from certain reli- 
gious sentiments entertained in ancient times. Gaut. ( 28. 4 ) 
remarks that if, instead of remaining united, brothers separate 
there is increase of spiritual merit ( vibhage tu dharmavrddhih ). 
ManuIX. Ill states “ they (the brothers) may stay united or may 
stay separate if they desire an increase of dharma; by living 
separate dharma increases; therefore separation is meritorious 


1071. Vide Jogul Kishore V. SItib Sahai 5 All. 430 (F. B.), Rome- 
shxear V. Lachmi CaX. \ll, Subba v, Ganas, 18 Mad, 179, Digambar 
V. Dhanraj 1 Patna 361. 

1072. ng IX. Ill is quoted as irsniT^’s by sv?. p. 408. The 
regards and na rt qp f as different * f 
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This shows that there was an option either to remain joint after the 
father’s death or to become separate. Sahkha-Likhita say that 
brothers may stay together since being united they will prosper 
{ materially Br. provides that in the case of members of a 

joint family that live together and have a common kitchen the 
worship of gods, Manes and hrahmanas is single for all, 
while when they become separate such worship will be separately 
carried on in each house. Nar. ( dayabhaga 37 ) lays down 
that when brothers are undivided the performance of religious 
acts is single for all of them but when there is a partition, the 
religious acts are separately performed by each. Dharma 
means here mainly such religious acts as the performance 
of the five great daily sacrifices ( jxinca mahaijajfias ). When 
the family is joint, worship of gods, Vaisvadeva, honouring of 
family guests are only single for the whole family and all 
participate in the spiritual benefits derived from such acts, but 
when the members become separate, each performs these reli- 
gious acts separately. Manu III. 67 lays down that each house- 
holder has to perform with the grhija fire kindled at the time of 
marriage all grhya rites such as morning and evening offerings, 
the five great sacrifices and the daily cooking of food. The 
Sangraha seems to have held that dharma refers to the perfor- 
mance of agnihotra, but the Sm. C. n. p. 259 and V. P. ( 437-438 ) 
do not accept this and hold that even when joint any coparcener 
can perform all srauta and smarta rites like agnihotra with the 
help of the undivided joint estate and so dharma means only the 
worship of gods and Manes and the honouring of guests. Vyasa^®^* 
also has a verse similar to Nar. and Br. 
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Partition was generally made when all the coparceners 
were major, but from Kaut. (III. 5), Baud. Dh. S. (II. 2. 42) and 
Kat. ( 844-45 ) it appears that the minority of a coparcener did 
not operate as a bar to partition. Kaut. ( III. 5 ) says ‘ partition 
takes place when the persons separating have attained majority ; 
but ( the separating coparceners ) should keep in the custody 
of the mother’s relatives of those coparceners who are minors 
or of the elders of the village the share of the minors after all 
debts of the family are paid off, till the minor coparceners 
attain majority. The same rule applies to a member ( of a joint 
family ) that has gone abroad Baud, employs almost the same 
words. Kat. provides “ partition is ordained among coparceners 
who have attained ( years of ) understanding of worldly affairs 
and in the case of males they attain this understanding at the 
16th year. The property ( share in joint family estate ) of those 
who have not attained years of discretion, being made free from 
expenses ( debts etc. ), should be kept ( by the other major copar- 
ceners) with the relatives or friends of the minor members. 
The same should be done to the share of those who have gone 
abroad. ” This shows that partition could take place even when 
some members of the family were minors and even a single 
member could demand at his will a partition of his share as 
expressly stated by the Dayabhaga ( III. 16-17 ), the V. P. and 
other works There is a controversy among commentators 
whether minority terminated at the beginning or end of the 
16th year. Nar. IV. 35 states that a person is a minor (balu) 
till the 16th year. From a verse ( attributed to Ahgiras by Mit. 
on Yaj. in. 243 and quoted without name by Haradatta on 
Gaut. n. 6 ) it appears that one was to be regarded as a bdla till 


1077. Rur: • 

^ ^ ni- 5; 

u- n. 2. 42; Rm- 

Ruhit I 54Tr ^ ^ nrq- 

I ^ 844-845 q. by amra p. 722, 

^nnTPr (ni. 17 p. 72) aad =v. a- P '*00 (last two have verse 845 only). The 
(p. 63) quotes the verse gniH’ tor the proposition that there is to 
be no partition with a minor ‘ ^ 55 ^ gn ^ R*TPT: 4hfrfT= fR ’■ 

1078. 31^ 59 ^ 

R^RJ I 3?cT qq RuR — 3mH=, fR < 

aijqsn RurqprR i 

zn. q. p. 460. 

1079. ate? Sir 'qRstnrqfcq'hn's ?R 1 irr?? ( 35 ).. 



574 History of DlutrinasSstra [Vol. 

the beginning of the 16th year.^®®® A verse of Kat. appears to 
hold that minority ends at the beginning of the 16th year; many 
commentators also hold this view, but several such as Haradatta 
( on Gaut. X. 48 ), V. R p. 599, V. P. p. 263 expressly state that 
minority ends at the end of the 16th year.^®®^ It may be stated 
that according to Gaut X. 48-49, Manu VIII. 27, Vas. 16,8, 
Visnu Dh. S. IH 65 the king was to guard the property of 
minors, women and helpless people. In modern times under the 
Indian Majority Act ( Act IX of 1875 ) the age of majority is 18 
( or 21 in certain cases only ) except in matters of marriage, 
dower, divorce and adoption. In these last matters the ancient 
Hindu Law will apply to Hindus Similarly a partition 
could be made even though the wife of a coparcener was 
pregnant. It was therefore that Vas. 17. 41 advised postponing 
partition till the delivery of the pregnant wives of coparceners, 
or Yaj. II. 122 and Manu IX. 216 provide for a son born after 
partition between father and sons. 

The next question is what property is liable to be partitioned. 
A few preliminary remarks on property must be made here- 
Property is generally divided by most smrtis into two kinds, 
sthavara ( immovable, such as lands and houses ) and jahgama 
(movable). For example, Br. (S. B. E. vol. 33 p. 323 verse 17 ) 
and Kat. (516) speak of both kinds of property as subjects of 
pledges or mortgages. There is another classification in Yaj, 
II. 121 and a few other smrtis viz, property is of three kinds. 


1080. wren iinfl thSNr 

<jv ^ II I mm. on wr- in. 243 . 

1081. I on it). X. 48 ; 
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1081a. In Bengal minority was held to terminate at the end of the 
15th year; vide Cally Churn v. Bhuggobutty 10 Bengal L. R. 231 (F. B.) 
at p. 240 and Mothoormohun v. Sourendro 1 Cal. 108 (F. B.). In Bombay 
and Madras it has been held to terminate at the end of the 16th year ; vide 
Shivaji v. Datu 12 Bom. H. C. R. 281, Reade v. Krishna 9 Mad. 391, 397. 
But see 40 Mad. 925, 929. As the Indian Majority Act does not apply to 
adoption, it was held in Basappa, v. Sidratnappa 43 Bom, 481 that a 
Hindu widow who was about 15 years old could validly adopt a son, even 
though a contract by her would have been void on the ground of minority. 
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bhu (land including houses), nibandha^^^ (inaccurately ren- 
dered as ‘ corrody ’ ) and dnivya ( gold, silver and other mov- 
ables ). Sometimes however the word “ dravya ’’ is employed in 
the sense of all property, whether movable or immovable, as 
in Br. ( dravtje pitdimhopatte jangame sthdvare tatha ) quoted in 
note 1032 above. Property, according to ancient Hindu Law, 


1082. WT 3^ 5 i 

II ^r^r. I. 318. The sv. P- 27 states that it occurs in also. In 
(882) we have ( q. by p. 723, 

V. p 504). ‘ siramH wr wigr- 

oirqpf^ ^ tt^vnrrrB^ns^-. i n. p. 55 ; 

TTSIT^^ • sv. p. 28 and ( reading 

Ptqd4* q ^ ) ; ^nrur^ p. 166 states that this was the explanation given 

i v. p. 445. 

The word "nibandha” means a periodic payment or allowance 
in cash or kind permanently granted by a king, a corporation or a village or' 
a caste to a person, a family, a math or a temple. The Mit. (on Yaj. I. 318 
and II, 121 ) explains it as a delivery or payment of so many leaves (of betel 
or the like) on each bundle of leaves or so many rupees on each load of 
merchandise or so many betelnuts on each load of betelnuts: the Sm. C. 
explains it as the wealth to be obtained under the order or direction of a 
king or other authority that dealers in commodities should pay every year or 
month a certain amount to a certain brihmana or shrine ; the V. Mayukha 
(p. 28) explains “ what is granted by a king or the like, to be obtained at. 
fixed times from mines and the like” and on p. 131 paraphrases it as 
''vrtti”. Nibandha is rendered as corrody by Colebrooke in his Digest, 
but as observed by the Privy Council in Pattehsangji v. Desai Kallianraiji 
L. R. 1. I. A. 34 at p. 51 it is not a very happy rendering. In Ghelabhai v. 
Hargovan 36 Bom. 94 (at p. 101) the explanation of nibandha hy the V. 
Mayukha is construed as conveying that it is not the king alone who can 
make a grant of a nibandha and it is held that the office of a hereditary 
priest (yajamana-vrtti) is a nibandha and ranks as immovable property. 
Bombay Regulation V of 1827, section 1, clause 1 includes hereditary 
offices among immovable property. Vide Collector of Thana v. Krishna- 
Kcrffi 5 Bom. 322 at pp. 331-32 (for a discussion of what is included in 
nibandha), Collector of Thana v. Hari 6 Bom. 546 (F. B.) at pp. 555-559, 
Lakshmandas v. Manohar 10 Bom. 149, Jatindra Mohan v. Ghanashyama 
50 Cal. 266 at p. 271 (for various definitions of nibandha and for the view 
that an annuity in favour of the settlor’s daughter for her life and then to 
her son charged on and payable out of the settlor's estate was a nibandha). 
With Vijfiane^ara’s examples of nibandha one may compare an inscription 
of sake 1088 (1167 A D. ) from the Ron Taluka of Dbarwar District in E. I. 
vol. 20 p. 109 at p. 121 ( ‘ the income granted by the dealers in betel leaves ; 
a hundred leaves for one cart load, a hundred for a bullock load, fifty for 
a man's load ' ). 
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may be divided into two claBses, (1) joint family property, (2) 
separate property. Joint family property is either ancestral 
property or property jointly acquired with or without the 
aid of ancestral property or property acquired separately but 
thrown into the common stock ( Manu IX. 204 ). The Mit. on 
Yaj. I. 120 states ‘ among unseparated brothers, if the common 
stock be improved or augmented by one of them through agri- 
culture, trade or similar means, an equal distribution neverthe- 
less takes place and a double share is not allotted to the 
acquirer.’. This contains the doctrine of merger of estate by 
blending. Vide Shitxtjmisad r. Prayag Kumuri L. R. 59 I. A. 331 = 
34 Bom. L. R. 1567. Ancestral property ( apratibandha duya ) 
is all property inherited by a male from his father, paternal 
grandfather or paternal great-grandfather, in which according 
to the Mit. School, the sons, grandsons and great-grandsons^®** 
of the person who inherits it acquire an interest by birth. Sepa- 
rate property also includes what is called self-acquired property 
( smrjita ), which will be discussed a little later on. If a person 
obtains a share of ancestral property on partition, it has been 
held that it is his separate property if he has no son, grandson 
or great-grandson, but if there be any of these then it is ancestral 
property in his hands so far as he and any of his male descen- 
dants are concerned. Under the Dayabhaga, as the son does 
not acquire ownership by birth in ancestral property, there is 
hardly any distinction between ancestral property and separate 
property so far as the father’s powers of alienation are concerned- 
A few of the outstanding features of the Dayabhaga system have 
already been set out above and some maybe discussed later. 

f ’JT- n. )20; aami 

^ ua I faauwi: riar: h fa- q- by 3?iiaTa; p. 727. 

m. p. 424, r. x. p- 481 ; ^rfuneRuamat aajrsira i a famn iaaa 

ii ag IX. 2i5 ( = lOsT i3 ). 

1084. The Mit. speaks only of the son’s and grandson's right by birth 
in ancestral property and does not expressly mention the great-grandson. 
But other writers like the author of the Viramitrodaya quoted above in note 
1069 mention the great-grandson as having a right by birth and this has been 
accepted by the courts. The words "ancestral property ” have a technical 
sense viz. it is paitamaha i. e. paternal grandfather’s or great-grandfather’s 
property. Vide Muhammad Husain v. Ktshwa Nandan 64 I, A. 250 
where this is made clear. In a recent case from Patna, 23 Patna 599 (F B.), 
It has been held that, where a grandfather makes a gift of his self-acquired 
property to his son (the father), the son or sons of the latter can treat it as 
ancestral property and take an interest in it by birth unless the gift makes it 
clear that it was made exclusively for the donee’s benefit only. 
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A person while he is a member of a joint Hindu family- 
under the Mit. and has an interest in joint family property may 
have separate property of his own acquired in various ways. The 
different sources of ownership have been already mentioned 
above (pp. 317 and 548). The different kinds of separate property 
are mainly these : (1) property taken as obstructed heritage, 
that is, property inherited from any person other than the father, 
father’s father or father’s father’s father ( such as a brother, 
uncle etc. (2) a gift of a small portion of ancestral mov- 
able property made through affection by the father to his issue 
( smrti quoted by Mit.)^®®* ; (3) gift or bequest of separate pro- 
perty made by the father to his sons ; (4) gifts and bequests 
made by other relations and friends and gifts at the time of 
marriage ; (5) ancestral property lost to the family and recovered 
from a stranger by a member of a joint family with his own 
efforts without assistance from joint family property ; (6) sepa- 
rate earnings and gains of learning or science ( vidtjadhana ). A 
few remarks will be made on some of these in the sequel. 

It is a remarkable fact that the smrti texts on separate 
property do not expressly mention gifts received from strangers 
by a member of a joint family as the separate property of that 
particular member. The only gifts mentioned are those from 
friends, or those received at the time of marriage ( called audva- 
hilaz in Yaj. 11. 118 and Manu IX 206 ) or at a madhuparka in 


1085. A decision of the P. C. from Madras held that property inhe- 

rited by two brothers living as members of a joint family from their maternal 
grandfather became joint property in their hands with rights of survivorship. 
Vide Vcnkayyamma v. Venkataramanayamma L. R. 29 I. A. 156. 36^-27 

Mad 300 (F. B.) and 29 All. 667 for the difficulties caused by L. R, 29 I. A. 
156. But it may be taken that even in Madras such property inherited from 
the maternal grandfather will now be held to be the separate property of the 
two brothers. Vide Muhammad Husain Khan v. Kishva Nandan Sahai 
L. R. 64 I. A. 250 which explains away (onpp 264-265 ) the case of L. R. 
29 I. A. 156. 

1086. =gi[5l I 

11 q. by finn. in intro, to H- U-* : P- “*431 X- p. 501 

ascribe it to Narada ( it is b ). 

1087. In Bombay, Allahabad and Oudh such gifts by the father of his 
separate property are held to be separate property of the son or sons. Vide 
Jugmohandas v. Sir Mangaldas 10 Bom. 528, 579. But in Calcutta they are 
held to be ancestral (Hazari Mall v. Abaninath 17 C. W. N. 280) and in 
Madras it is a question of intention ( Nagalingam v. Ramchandra 24 
Mad. 429. ) 
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honour of a learned man, a priest etc. It is probable that 
gifts from strangers to a member of the joint family that did not 
fall within the several classes of separate property mentioned 
above belonged to the whole family. The concept of the separate 
property of a member of a joint family was of slow growth. 
Originally all property however acquired by any member might 
have been held to belong to the whole family. This is indicated 
to some extent by Manu VIII. 416, which was ( as shown above 
on pp. 555-556 ) however interpreted by Sahara, Medhatithi, 
the Dayabhaga and others in subsequent times, as meaning that 
the acquirer ( son or wife ) had no independent power of disposal 
though he or she was owner of what was earned by him or her. 
It is noticeable that so late a writer as Haradatta relies on 
this verse of Manu and remarks that while the father is alive 
whatever is earned by a member, whether learned or not, 
belongs to the father ( on Gaut. 28. 29 ). The Dayabhaga 
( II. 66-72 ) quotes a text of Kat. ( 851 ) “ the father gets two 
shares or half of the wealth acquired by the son ” and explains 
it in two ways. If the son acquires wealth with the help of 
ancestral funds, the father takes half of it, the acquirer gets 
two shares and the other sons one share each : if the son 
acquires wealth without using ancestral funds, the father and 
acquirer take two shares each and the others take nothing. A.nother 
meaning is that if the father is learned he takes half, but if he is 
not so, he takes only two shares. The V. P. ( pp. 444-45 ) severely 
criticizes the Dayabhaga for these remarks. The first inroad on 
the conception that the earnings of all in the family belonged to 
the head of the family was made in the times of the sutras by 
the recognition of vidyadhana as separate property. Manu 
IX. 208 ( — Visnu Dh. S. 18. 42 ) states that what one { member of 
a joint family, a brother etc. ) may acquire by his own labour 
without using ( or without detriment to ) paternal estate he shall 


1088. sTaf 5 ^s- 

fiigw I unn ... 1 0 ° >11. 28. 29. 

1089. rtsjT ^ 1 

5iTr!nTi^.. I ^ fvsn 1 unmvmtTfr 

tTW VsTPft- 

^5I^dl*l|3u| I ^i q« Tp| II. 66-72, pp. 49-52. 

J090. 105. 12 closely resembles jig IX. 208. It is ‘ a igmiq. 
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not share with others if he does not desire to do so, because that 
acquisition was made by his own activity. Manu IX. 206 
mentions besides vidyadham, gifts from friends, gifts at the time 
of marriage and at madhiiparka as the separate property of a 
person. Yaj. (II. 118-119) prescribes ; ‘whatever is acquired by a 
person himself without detriment to or expenditure of paternal 
wealth, gifts from friends, gifts at marriage, these are not 
liable to be divided among a man’s coparceners ; similarly he 
who recovers ancestral property lost to the family ( and not 
recovered by the father and others ) would not have to share it 
at a partition with his coparceners nor his gains of learning *. 
The construction to be put on these words was a bone of 
contention even before Vi^varupa. The Mit. understands that 
the words ‘ whatever is acquired without detriment to the 
paternal wealth ’ are to be understood as qualifying each of 
the following four kinds of property The result is that if a 
gift is acquired by a member from a grateful person who was 
placed under obligation by spending family wealth, if property 
was acquired by gift from a father-in-law who was paid from the 
family property some wealth for securing the bride for that 
member ( as in an asura marriage ) or if the property lost to the 
family was recovered with the help of paternal estate or if a 
man learnt at the expense of the family and made gains from 
that learning, then these kinds of properties were liable to be 
partitioned among all members. The result of taking the first 
half of Yaj. 11. 118 as a qualification of the subsequent four 
kinds of property ( as done by the Mit. ) is that if a man receives 
a gift from a stranger even without detriment to the paternal 
estate the gift was liable to be divided among all members. 
The reason of the Mit. is that, if the first half of Yaj. II. 118 is 
not a qualifying clause of the four kinds of property, then the 
following four kinds need not be expressly mentioned at 
all. If whatever is acquired by a member himself without 


i frUrr. on 

■?JT- II- 118-119. The word is used here in the technical sense of Jai- 
mini III. 1 2 ( sesah pararthatvat ) on which Sahara says ‘ snvr# intfU?# 
^ ^ is opposed to this ‘ fqf^sOltmr^STTfv 

VI- II. 118 the gnrunr remarks and again (VI. 1.39 

p. 115 ) fvm: i ^rrim^qg ^ 
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detriment to paternal or joint estate is by itself separate property 
then the following four will only be particular illustrations of 
the proposition contained in the first half of Yaj. II. 118. 
It would be opposed to the usage of sisto to say that gifts from 
friends or gifts at the time of marriage or gains of learning 
acquired at the expense of the family estate become the separate 
property of a person and, as to vidyadhana acquired from learn- 
ing at the expense of the family, opposed to the express text of 
Nar. ( dayabhaga 10) “ when one brother maintains the family of 
another brother who is engaged in studying the sastras, he shall 
receive a share of the wealth gained by that study, though he 
(the supporting brother) be ignorant himself ”. Further, if the first 
half of Yaj. II. 118 were taken as a separate and independent 
clause by itself then it would follow that what is acquired by 
pratigraha ( as a gift to a learned brahmana ) without detriment 
to the paternal estate would be indivisible but the usage of the 
iistas is the opposite of this. That there was such a usage 
about pratigraha is admitted by the Dayabhaga ( VI. 1. 54 p. 121). 
It must be stated however that this view of the Mit. about the 
first half of Yaj. II. 118 is not shared by several writers and 
works such as the Dayabhaga VL 1. 8. p. 106, DipakalikS, 
Visvarupa, V. E. p. 501, Apararka p. 723. 

As regards family property lost to the family by the 
adverse acts of a stranger but recovered by a member with his 
own efforts without using ancestral estate, certain provisions 
de.serve notice. Manu IX. 209 ( = Visnu Dh. S. 18. 43 ), Br. 
(S. B. E. 33 p. 371 verse 12) and Kat. (866) lay down the 
special rule that if the father recovers property lost t^he 
family, whether movable or immovable, with his own effort 
without using joint family funds, he may retain the whole of 
it as his self-acquisition. The rule of Yaj. II. 119 applies only 
where the property lost and recovered by one member ( not the 
father ) with his own effort and without assistance from joint 
estate is movable ( which then becomes wholly his self-acquisi- 
tion ), but if the property so recovered by one member ( who is 


1092. 3i?inifr?!T i ^ ^ 

3 I q- by f^. p. 502, II. p 276, ^vrjir VI. 1. 5. p. 106 

an d VI.^1 . 36 p. 113 ; ^ ^ I 

• ^ H 866 q. by p. 728, II. p. 280, nr. 

III. p. 498. 
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not the father ) is land, then the recoverer gets one fourth of it 
as his reward ( according to Sahkha ) and the remainder is 
divided equally among all members of the family including 
the recoverer. These rules have been followed in modern times 
by the British Indian Courts 

Vidyadfiana (gains of learning) has undergone the greatest 
changes of fortune since the earliest times to modern days. 
It was probably the first kind of self-acquisition recognised in 
very early times. Though the Ap. Dh. S. and Baud. Dh. S. say 
nothing about it, yet Gaut, ( 28. 28-29 ) lays down that all 
members ( of a joint family ), if not learned, should divide 
equally whatever is earned by them ( by agriculture etc. ) but 
what a learned man himself acquires by his learning he may 
not share with his unlearned brothers if he so desires. Hara- 
datta says that this applies only between brothers that are joint. 
Vasistha 17. 51 appears to give two shares to the acquirer of 
wealth at a partition among brothers and his rule probably 
represents a very early stage when the acquirer could not retain 
the whole of his self -acquisition but got only two shares 

1093. tiw ^ ^ ^ I -iTsnmir 5 

p. 166 and p. 177. Thefinn. 
(as printed) reads ^3^;^ (wbicli seems to be a misreading for ) 

and remarks ‘ ^ ^ 5 ' and it requires 

that the recovery must be with the consent of the other members. Vide 

trr. 684 and ^v»rni. vi. 2. 38-39 p. 1 29. The fq. (p. 499) attributes it 
to and remarks ‘ flCref: yf^-HEr •••fffitF-iimia 

is quoted by the (p. 177) and dissented from, as the 

and gTVvmr cite this verse. As the verse is stated by the to be not 

found in the qi Rg ff a and as it is quoted in the w^qffrsTTif it follows that 
the qt R-jt l d is a different work from the qr. 

1094. Vide for example, 5 Mad. H. C. R. 150 at p. 152-153, 4 Mad. 
250 at pp, 259-260 ; Bajaba v. Triiubak 34 Bom. 106 at pp. 110-111. 

1094a. ^ 5T I 3^^: ^ I ift. 28. 

28-29; ftimnJiE Iw: I f re f-E - mfwm IV. 2. 59 is 

1095. qjf 17. 51 ( which reads 

). filET. on vf. H- and II. p. 275 read as above, 

^vrin II. 41 p. 42 as H Srq i R ' d , tfTI. UI. Ill 560 ‘ ^qrfsrfi 
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in it and the rest of the joint family members took one share 
each in it. Mann IX. 206, Yaj. 11. 119, Nar. ( dayabhaga ll)i 
Kat. ( 868 ) and Vyasa say generally that ndijadham is not 
liable to be divided at a partition. Among writers of smrtis Kat. 
contains the most elaborate treatment of vidyadhana and of self- 
acquisitions in general. It will be set out in the sequel. But 
some of the smrtis point out that even vidyadhana is partible, 
if learning was acquired at the expense of the family funds (as in 
Nar. dayabhaga 10 referred to above ) or when the learning was 
acquired in the family house itself from the father or an elder 
brother (Kat.'*®’’ 874 ). The Dayabhaga (VI. 1 42-49 ) dis- 
cu.sses at great length the views of Srlkara on Yaj. II. 118 and 
Manu IX. 208 and dissents from them and states his conclusion 
as follows : A man since his birth depends upon his family 
for food and maintenance and so if the words “ without expen- 
ding ancestral estate ” were literally and widely interpreted, 
hardly any man can say that no paternal wealth w’as expended 
on him and so earnings of whatever kind would have to be 
deemed to be partible and there would be no propriety or purpose 
in the words of Manu IX, 208. Therefore it must be under- 
stood as done by Visvarupa that the detriment meant is not the 
expenditure of food in maintaining a person in the house from 
infancy, but that when a member acquires estate by his learn- 
ing or in any other way without giving or spending paternal 
wealth for acquiring that, then only it becomes his self- 
acquisition 


1096. g flmiT I 3 51 

(•=!♦) -It) II 868 q. by P- 724, on Wg IX. 206, VI. 

2. 1 p. 122 ; RfipriH 5?nf’J5t 4fi3ii44> I mvri»i*irf 

I 5^nT. q. by p. 725 n. p. 274. 

1097. Wv 5Trqinit U5T3 1 ^ 

II 5ifTrg, ii : ^ aignit ^ i g 

■qflTT i S74 q. by II- P- 275, uxi. nr. m. 

p. 560, 5V. n. p. 126. From this verse it appears that Kat. echoes the 
views of Br. In the s!f^. p. 447 this verse is ascribed to 

1098. 5nn f|$igarT5f»f^q% 5Tgpitraqm5ft'igiBU5TTtj5tnn35vit^q5ninf3- 

I... sm vig sfpnfsrrf irgi 

5515^ I gnma VI. 147 and 49 pp. llS- 119 . The printed has no 

corresponding passage. 
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'• Kat. ( 867-873 ) defines'®’^ and illustrates vidyadhana as 
follows : — 

That wealth is said to be the gains of vidi/a which is 
acquired by means of learning received from another while 
subsisting on food furnished by others, when a matter ( a doubt 
or difficult point ) has been placed ( before an assembly of 
learned men ) with a wager, whatever is gained by ( the display 
of ) one’s learning is known as ridi/ddhana, which is not divided 
at a partition. What is acquired from a pupil ( i. e. by following 
the profession of teaching ), by performing the work of a priest 
at a sacrifice, by propounding a question, by solving a doubtful 
point, by exhibiting one’s knowledge, by disputation with a 
rival, what is gained by deep learning-all these are declared to 
bo viduddhana, which is not divided at a partition. The same 
is the rule in the case of artisans and as to whatever is obtained 
( as a reward ) over and above the proper price of an article 
( which surplus becomes the self-acquisition of the member 
selling it ). After vanquishing a rival in a wager whatever is 
obtained by ( superior ) knowledge should be known as vidya- 
dhana and it is not liable to be partitioned. This is the view 
of Brhaspati. What is earned by an assertion of one’s learn- 
ing, what is obtained from a pupil ( i. e, by teaching ) and what 
is acquired on the analogy of priests officiating at a sacrifice- 
all these are known as vidyadhana, according to Bhrgu. What 
is obtained by the superiority of one’s learning and from a 
sacrificer and from a pupil-all this is declared to be vidya- 
dhana; acquisitions other than these are common ( i, e. jointly 
owned ) with others. 

Kat. distinguishes between sauryudhatii ( reward given by 
the king or a master when pleased with a soldier or servant 


1099. i nvr sun uh ^ h hjevw h 

a I 5 ^ fwva 11 Ruviar- 

3 cmnf^ntir ^ 1 % uwhi •< 'it 

g 11 fiiJinkigqi 

f«i«qii{ni ^ 1 laj: 11 ^ qtsqu: 

I vtf : n qjnvr. 867-873 q. by 

p. 724, ft. X. p 502, sq-. w. p. 125; vqx. ft. ( pp. 444-45 ) quotes all 
except qt ; the first is quoted by the fum. on ^rr. H- 118-119; all except 
the first and last are quoted in the VI. 2. 1-14 which remarks at the end; 

H<{qnsif vqr ^rvTT%^ f t ^iq i ug , 3 qmqiqtq 

iqqnuqtq q fdgg atqig i 
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who putting his life in danger did an act of valour ) and 
cthvujahrta ( what is recovered in a battle after putting one’s 
life in danger of death and after putting to flight the army of 
the adversary ). Nar. ( dayabhaga 6 ) and Br. ( S. B. E. vol. 
33 p. 381 verse 78 ) appear to put both under sauryadliana. Kat. 
divides the bharijddlutna of Nar. and Br. into two, viZ' 
kanyafiata ( what is obtained at the time of marriage with a 
maiden of the same caste ) and raiiahika ( wealth that comes 
with one’s wife ). So it is the same as the vaivUhika ( of Manu 
IX, 206 ) and the aiulvahika (of Yaj. II. 118). Vyasa mentions 
a limitation that even wealth acquired by valour does not be- 
come the exclusive property of the acquirer if he used a horse 
and wet pons belonging to the joint family; in such a case the 
acquirer gets two shares and the other members of the family 
one share each. 

In modern times vidyadhana has been a fruitful source of 
litigation. The first verse of Kat. quoted above has been cited 
in several cases such as Durya Did v. Gunesh Dat 32. All. 305 
at p. 312, where it is said that Katyayana’s definition of vidya- 
dhana is not exhaustive, but only illustrative ( the same is the 
view of the Dayabhaga ). 

The leading cases that discuss the texts and lay down 
propositions are noted below 

Two propositions were well established by the cases, viz. 
(1) that money earned by a member of a joint Hindu family by 
the practice of a profession requiring special training was joint 
family property, provided such training was imparted at the 
expense of joint family property ; (2) that gains made by per- 
sonal labour and without the use or help of joint family funds 
by a member of a joint Hindu family, who was maintained out 
of joint family funds and received no more than an elementary 
or ordinary education suitable to his position as a member of 
that particular family were the self-acquisitions of such member. 
But all doubts and disputes are now set at rest by the Hindu 

1100. sisr amfaw 

Wippr: I q. by p, 725, 

p, 446, W. p. 127, 

1101. Chalakonda Alasani v. Chalakonda Ratnachalam 2 Mad. H. C. 
R 56; Bai Manchha v. Narotamdas 6 Bom. H. C. R. (A. C. J.) 1; 
Pauliem v. PauUem L. R. 4 I. A. 109 ; Lakshman v. Jamnabai 6 Bom, 
225 ; Krishnaji v. Moro 15 Bom. 32, Metharam v. Rewachand 45 I. A. 41 
( = 45 Cal. 666), Gokalchand v. Hukamchand 48 I, A. 162. 
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Gains of Learning Act ( Act XXX of 1930 ) which provides 
that, notwithstanding any custom, rule or interpretation of 
Hindu Law, no gains of learning ( i. e. education whether ele- 
mentary, technical, scientific, special or general and training 
of every kind which enables a person to pursue any trade, in- 
dustry or avocation ), whether made hefo-e or after the com- 
mencement of the Act, shall be held not to be the exclusive and 
separate property of the acquirer merely by reason of his learning 
having been wholly or in part imparted to him by any member, 
living or deceased, of his family or with the aid of the funds of 
the joint family or of any member thereof or by reason of 
himself or his family having, while he was acquiring his learn- 
ing, been supported wholly or in part by the joint funds of the 
family or the funds of any member thereof. This Act is thus 
retrospective. . 


All property of a joint family other than the separate 
property of individual members is liable to partition, i. e. as 
stated by Kat., property of the grandfather, of the father and 
whatever is acquired by each member (by the use of joint 
funds is so liable ). Separate property is said to be impartible 
( avibhajya ) on account of the source from which or the manner 
in which it is acquired. But there are certain kinds of property 
which from their very nature are not allowed to be partitioned 
and have to be enjoyed in common or by turns. 


The oldest provision on this point is contained in Gautama^®^ 
( 28, 44-45 ) that water ( well ), ( property set apart or destined 
for) pious uses or sacrifices and food prepared (for festivals etc.) 
shall not be divided nor women connected with individual 


1102. firtrur g 

II q. by 5nnTI>r VI. 1. 1 p. 105, II. p. 273, 

SIR. p. 446, TO. nr- in. p. 556 ' ’ 

1103- I ^ I 28. 44-45. 

This applies, acc. to Haradatta, to the concubines not only of the father 
but also to those of any member of the joint family. Vide Nagubai v. 
Monghibai 53 I. A. 153, 159-160 where Gaut. and Mit. are quoted. 
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members of the family ( as concubines ). Sankha-Likbita^^®* 
forbid the partition of a building, water vessels, ornaments 
and clothes that are daily worn by the respective members. 
Similarly Usanas says^^®* “there is no partition among agnates 
even up to the thousandth generation of what is acquired by 
officiating as priests, of a field, of vehicles, prepared food, water 
and women”. Prajapati (quoted by Sm. C. II p. 277 ) asserts 
that there is no partition of houses, fields and temples ( yujya ), 
gifts made through favour by the father or mother. The prohi- 
bition against dividing a house or a field is explained in three 
ways. The Mit. on Yaj. II. 119 explains that it has in view a 
brahmana’s son from a wife of the ksatriya or vaisya class, 
when the brahmana acquired it as a religious gift made to him 
for his learning, since Br. (S. B. E. 33 p. 374 verse 30) states 
“land bestowed'^®® as a gift on a brahmana should not be given 
to the son ( of the brahmana ) from a wife of the ksatriya 
caste; even if the father gives it to the son of the ksatriya wife, 
after the father’s death, the son of the wife of the brahmana class 


1104. St sTRgftupfr q. by 

p. 726, ^TSfUtSf VI. 2. 29 p. 127, ssf, u. p. 129, ft. x- P- 503. This sutra 
is variously read. The reads sj 

mumuqt ipgtwvntt ftujnsJft vs TTift:, while stqrft; reads sr ftur- 

^rswt^TTwra^rriigxtitfmuuTsq^TTTssiisit ftuT>iftm wsmrfu:; the ft. x- 
reads mostly like the ‘ sf ... 

WtHSfntftsnsi^ft ’TSrrqft: > and explains 

s? ftvrisr fft i smt 

^ I ^ on Tig IX. 219 seems to have this sutra in view. 

If the reading is it means ' what is of no use ( as books to an ignorant 

member) , acc to refers to women other than female slaves. 

1104a. Compare sections 2 and 4 of the Partition Act (IV of 1893) 
about the division of a house and Vaman v. Vasudev 23 Bom. 73, 

1105. 3iftur;v uftwronuT Irsi ^ qw ’g 

ftpi; H 3^R^acc. to ftm on VI. II..119, f^ftvt. 11. p. 277, qrr. ur. III. 
p 564, and SVTW. acc. to iVI. 2. 25 p. 127, ft. x-, U. p. 130 

.vrni ' ftrar. ; ‘ vrN vr^upt wi v g v RUrf.u vv 

ftaiUMN'tv iRIURtg ’ ^TVUR. Acc. to the Dayabhaga, yajya means ' an 
idol or place of worship'. Three explanations are given in the sv. U 
p. 130 ‘^%v^Rft»TRVRUTf?v^4vR3iiR=grt%vrf%vr^ i Jiftir^<mi^- 
^rftRTftftuRstm^Uh^ I ftURT U 

qr RrTR qfftft gg i s r u ii ^qi ^ 

' ^phtr p. i28. 

1106. jt qftufg^qT qrftrqnlrgqrq ^ i ftur wq r gaT 

^11 q. by ftcft. on Vt. II. 119 ( without name ). ascribed to ff. by iur® 
on ug. IX, 153, sxR ft. p. 431, sv- U. p 103. 
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may take it away ’V Another explanation is that the prohibition 
refers to a site or dwelling for religious purposes and to a field 
that is meant for grazing cows. The third explanation is that 
the prohibition implies that when the house or field is of small 
value it should not be partitioned by metes and bounds, but 
there should be partitioning of the price only. The Dayabhaga 
gives yet another explanation ( VI. 2. 30 p. 128) that if during 
the father’s lifetime any of the sons builds a house or lays out a 
garden on a family site, then it should not be divided at a 
partition but assigned to him only. 

The basic verse on things impartible from their very 
nature is Manu IX. BIO''*” ( =Visnu Dh. S. 18. 44) which 
says “ clothes, vehicles, ornaments, cooked food, water (well 
etc. ), women, yogaksema and ways — these are declared to be 
impartible”. All commentators explain that clothes ordinarily 
worn by the several members are impartible, provided they are 
more or less equal in value but not costly ones nor new ones. 
The same remark applies to vehicles and ornaments. Pracara 
means either “ ways leading to the house, garden and the like ” 
( Mit., Apararka, and V. P. ) and also ‘ ways and pasture lands 
for cows and the like ’ ( Sm. C. 11. p. 277, Kulluka ). The 
Mit. ( on Yaj. II. 118-119) states a special rule from Br. that’^®* 
the clothes and ornaments worn by the father, the bed and the 
vehicle used by him should on his death be donated to the 
brahmana invited at the father’s sraddha. As to ornaments> 
the Mit. following Manu IX. 200 says that those ornaments that 
are ordinarily worn by the respective members or their wives 
should not be divided, but those that are not so used everyday 
should be divided. A well is to be enjoyed by turns and not to 


1107. ^ fTcfrerg^ mv: i ^ ^ n 

ug. IX, 219 ; reads ^ express mention of books in 

Visnu Dh. S. is an indication of its posteriority to Manu. Several meanings 
are assigned to <rg, and by different writers. All commentators 

of Manu except Nandana explain tr? as vehicle ( i. e. a horse, cart &c. ), 
while reads tuST (water vessel ) and p. 725, f%. x, 504, iiy. 

p. 685 explain as document evidencing a debt. 
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be partitioned by valuing it.”®’ If there be a single female 
slave ( not a concubine ) she was to be made to work for the 
divided members by turns, but if there be several slaves they 
could he assigned to each or their price could be divided. The 
expression “ yogaksema ” has been variously explained from very 
ancient times. Laugaksi ( quoted by the Mit. ) states “ those 
who know the truth say that ‘ yoga ’ means ‘ sacrifices ’ and 
ksema means purta ( i. e. works of charity like wells ). They 
both ( i. e. the money set apart for these or the merit derived 
from these ) are impartible, as are also the bed and the ( wooden ) 
seat ( used by the father or other member ). ” From this verse the 
Mit. concludes that yogak^ma means sacrificial acts performed 
with srauta or smarta fire and charitable gifts such as construct- 
ing a tank or park etc. For ista and purta vide H. of Dh. vol. II. 
pp. 147, 843-844 and pp. 914-915 n. 2112 for the Mit. on yogaksema. 
The words “ yoga ” and “ ksema ” occur even in the Bgveda 
Vn. 86. 8, X. 89. 10, X. 166. 5 and in Tai Br. HI. 9. 19. 3 and 
Ait. Br. 37. 2. Even though joint family funds are spent for these 
still they are impartible. The Mit. further states that according 
to some yogaksema means “royal ministers and purohita’’ 
who bring about the welfare of people, while others hold that 
the word means “ umbrella, chowrie, weapons, shoes, and the 
like From Gaut. IX, 63 and XI. 16 it appears that yogak^ma 
came to mean even before Gautama’s time “ comfortable life ’’ 
or “ easy and happy way of maintenance ’’ ( particularly for 
a learned brahmana ). The V. R. p. 504 tells us that. 


1109. Vide Shantaram v. Woman 47 Bom. 389 for the proposition 
that, both according to the Mit, and the VyavahSra-mayukha, a piece of land 
reserved as a common passage at the time of partition cannot be subse- 
quently divided and Nathubhai v. Bat Hansgavri 36 Bom. 379 and 
Govind V. Trimbak 36 Bom, 275 for the propositions that rights of way and 
rights to wells and water belonging to a joint family are, if numerically un- 
equal, indivisible, that there is a presumption that they continue joint and 
undivided even after partition, unless it is proved that at the partition a right 
of way or to water was exclusively allotted to a single member (atp, 277 
and p. 282 the texts about water are quoted). 

• ffttU. on -qt. II. 119 . vide Parthasarathy v. 
Ttiuvengada 30 Mad. 340, 343-44 for yogaksema in the Mit. 

I ra. X- p. 504, The meaning given by Prakas'a 
appears to be the one intended in some medieval grants called yogaksema 
grants, for an instance of which vide Vaman v. the Collector of Thana 6 
Bom. H. C. R. (A, C. J.) p. 191 at p. 196, 
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according to Prakasa, yogaksema means “ maintenance or 
annuity descending from the father ( to the son ) at a royal 
palace ” and that Halayudha explained yoga as meaning a ship 
or the like and ksema as fort. The Sm. C. 11. p. 277 after quot- 
ing Laugaksi gives an alternative explanation that yogaksema 
means the wealth gained hy a learned brahmana resorting to a 
rich man for his maintenance. 

Kaut. ( III. 5 ) states the view of the acaryas that those 
w'ho are poor may divide even their water vessels and Kaut. 
adds that this dictum is fallacious or contradictory. Kat. 
( 882-884 ) brings together several things that are impartible 
“ money that is entered in a document and is set apart for a 
religious purpose, water, women, a nibanilha ( periodic gain ) that 
descends hereditarily, clothes worn ( on the body every day ), 
ornaments,,,, whatever else that is not fit to be divided — these 
should he so employed by co-sharers that they may be enjoyed 
( in common by all ) at the proper time. A pasture for cattle, 
ways, clothes worn on the body ( every day ), money lent and 
what is set apart for religious purposes — these should not be 
divided. This is the view of Brhaspati.” 

Brhaspati ( S. B. E. 33 p. 382 verses 79-84 ) has a good deal 
to say about things impartible. He finds fault with Manu IX. 
219 for his somewhat wide proposition that clothes, ornaments 

1112. 3itm ^ ^- 

I II. p. 277. IX. 63 and 63. 1 prescribe 

1113. I • 

III. 5. For the meaning of vide I- 2. 51. means 

that if a man has at least water pots be is not flitch 'AIH so far, as, if he is 
really he can have no water pots even. 

1114. spT a unrS ^ ^ 

»TiT: H aidtsM w I v«iT mu it 

•iru^iw ^ ^ ^ tjnfS ^ ffwrh: ii ^rc«it. 

882-884 q. by PP. 725-726, ft. V. PP. 504-505. II. p. 277 

refers to the first and last ; ^rwrUF VI. 2. 27 p. 127 has the verse 
&c and reads and for is probably a misreading 

of The first half may be split up in two ' bond debts and what is set 

apart for a religious purpose’ (^ K l t PTPT sr»5Tr% — says r. x- p. 505) ; 
• jnrbjtf !i3ih4fui|}iH vvrsv snmnf tiw 

imsmr: ’ ft. x. p. 505. 
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and the like are impartible. He “ those who declared 

that clothes and the like are impartible have not given proper 
thought. In the case of the rich, their wealth may consist of 
( valuable ) clothes and ornaments. If these ( clothes and orna- 
ments ) be kept joint ( i. e. undivided ) they cannot yield subsis- 
tence nor can they be assigned to one alone ( out of many 
co-sharers ). ITiey should therefore be distributed with skill, 
otherwise they will become useless. Clothes and ornaments may 
be divided by selling them ( i. e. by dividing the proceeds of 
sale ), debt consigned to writing is divided after recovering it 
( i. e. the bond itself is not divided ), cooked food ( may be divid- 
ed ) by exchanging it for uncooked food. The waters of wells 
that have flights of steps and of other wells is to be enjoyed by 
drawing it out according to the needs ( of the co-sharers ); in the 
same way a field or a water course is to be enjoyed according to 
respective shares ; a single female slave is to be made to work 
in the houses of the co-sharers according to their shares; if there 
be several female slaves, they are to be allotted in equal shares 
( to the sharers ) ; this very rule applies to male slaves also ; the 
income derived from a yogaksema grant is to be equally divid- 
ed and pasture lands ( or ways ) are to be used by the co-sharers 
according to their respective shares. ” 

The next points to be dealt with are : what persons are entitl- 
ed to partition and what is the mode of partition. But before 
doing so some preliminary remarks must be made on the express- 
ions coparcenary and ‘ joint family which occur at every step in 
modern works on Hindu Law, In the smrtis and commentaries 
we come across the words kutiwiba ( Nar., dattapradanika 6 or 
Yaj. II. 175 ), or cuibtuikta-kutumba ( Yaj. II. 45 ). A joint Hindu 
family consists of all males lineally descended from a common 
male ancestor and includes their wives and unmarried daughters. 
A daughter on marriage ceases to be a member of her father’s 


1115. 

^ • 5vf!T( 

f I ffUT UH l ISUr rW IWVU II 

# % 1 %^i qrm*nui.<j4 ii 

OTvr: ftwrtra i irorini ^ ii ff . q. by 

P 726, II. 277, pp 505-506. Br. generally holds Mann in the 

highest veneration as he says qiUPV g I 

i^vfrar VT W ^ ll (q by p. 628 and 55533 ; on ng I. 1 ) ; 

but here he criticizes Manu IX. 219. 
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family and becomes a member of her husband’s family. Under 
the Mitaksara a Hindu coparcenary strictly so called is a much 
narrower group than the joint family. It comprises only those 
males who take by birth an interest in the joint or coparcenary 
property i. e. a person himself and his sons, son’s sons and son’s 
grandsons form for the time being a coparcenary. The diagram 
and the note below will explain the limits of a coparcenary. 

A coparcenary is purely a creation of law ; it cannot be 
created by act of parties, except by adoption. In order to be 
able to claim a partition, it does not matter how remote from 
the common ancestor a person may be, provided he is not more 
than four degrees removed from the last male owner who has 
himself taken an interest by birth. 

Some characteristic features of the Mitaksara coparcenary 
may be briefly stated. There is in the first place unity of 
ownership i. e. the whole body of coparceners is the owner and 
no individual member can say, while the family is undivided, 
that he has a definite share, as his interest is always fluctuating, 
being liable to be enlarged by deaths and diminished by births 
in the family. There is also unity of possession and enjoyment 
i. e. all are entitled to possession and enjoyment of the family 


B 

I 

D 

I 

F 

I 


me. Vide Commissioner of Income Tax V. Laxminarayan 59. Bom. 
618 at p. 621. 

A Here all are to be assumed to be males. A 

I and his sons B and C may form, a coparcenary. 

So also, if B and C have each a son, then A, B, 
j C, D, E, will form a coparcenary. If D and E 

E have respectively F and G as sons, all persons 

i from A to G will form a coparcenary. But here 

^ the limit is reached. If X is born during the 

lifetime of A, be being the son of the great-grand- 
son of A takes no interest by birth and is outside 
the coparcenary during A’s lifetime. But if X is born after the death of A, 
then he forms a coparcenary with B, D, F. Suppose that B dies before A. 
That will not however introduce X into the coparcenary of which A is the 
head, as X being the son of A’s great-grandson F takes no interest by birth 
in ancestral property held by A. Suppose that B C D E F and G all die in 
the lifetime of A, then A becomes the sole surviving coparcener and X is not 
a coparcener along with A, because he is 5th in descent (counting both A 

and X) from A. Suppose A the only surviving coparcener dies. Then X 

wilt take A’s property as an heir and not by survivorship as a coparcener. 

1117. Vide Moro v. Ganesh 10 Bom. H. C. R. p. 444, pp. 461-468 
where Mr. Justice Nanabhai Haridas very lucidly explains by several dia- 
grams the limits of a coparcenary and w’hat persons are entitled to demand 
a partition and from whom. 
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property and the possession of one is ordinarily possession on 
behalf of all. Further, while the family is joint and some 
coparceners have many children and others have few or none or 
some are absent, they cannot complain at the time of partition 
about some coparceners having exhausted the whole income and 
cannot ask for an account of past income and expenditure. Kat. 
( 888) expressly states so.”'® Moreover, the joint family 
property devolves by survivorship i. e. on the death of a 
coparcener his interest lapses and goes to the other coparceners, 
subject to this that if the deceased has left a son, grandson, or 
great-grandson, the latter represents and occupies the place of 
the deceased coparcener when a partition takes place. A female 
cannot be a coparcener ( even if she be the wife or the mother ). 
Another characteristic is that each coparcener has a right to 
enforce a partition. The affairs of the family are managed by the 
father and if he be very old or dead, by the senior brother or 
member or by any other member with the consent of the senior 
member (Nar., dayabhaga 5 and Sahkha quoted above in note 1067). 
The manager is called karta in modern times though the smrtis 
and digests employ words like kutumbin (Yaj. II. 45), yrhin, 
grluipali, prdbhii ( Kat. 543 ) and not karta. He has special 
powers of disposition ( by mortgage, sale or gift ) of family 
property in a season of distress (for debts), for the purposes and 
benefit of the family ( maintenance, education and marriages of 
members and other dependents ) and particularly for religious 
purposes ( sraddhas and the like The father has the same 

powers as manager and certain other special powers, which no 
other coparcener has. The father can separate his sons from 
himself and also among themselves if he so desires, even if they 
do not desire to separate ( Yaj. II. 114 ) ; while an ordinary 

1118 . I Hbi ^ h 

gmvi. q. by xin. 7 p 222. i^. r, p. 526. The explains 

‘ g ^ er^ ’ and fw. x. 

* ^ ut*r qiMHd'q ' The grVrlxf p. 183 

says ‘ ai-mvitiq? Utrp^’. 

1119. i 

qtt; I I 5^3 <rrii5 urig qi 

i finn. on vr- n. ii4. 

The verse is ascribed to by str. p. 411. 

1120. This power of the father has been recognized even in modern 
times. Vide Kandasami V. Doraisami 2 Mad. 317, 321-322, Nirrnanv. 
Fateh 52 All. 178. But it has been held that the grandfather has no power 
to separate his grandsons inter se. Vide A. I. R. { 1945) Mad. 327. 
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coparcener can only separate himself from the family. The 
father can make within reasonable limits gifts of ancestral 
movable property without the consent of his sons for 
I)erforming indispensable acts of duty and for purposes laid 
down by the texts, such as gifts through affection ( to wife, 
daughter, son or the like ), the support of the family and relief 
from distress. The father can make a gift of even immovable 
property within reasonable limits for pious purposes only 
( such as to a family idol or to an idol in a temple at the time of 
obsequies ). The father can sell or mortgage the joint family 
property to pay off an antecedent debt contracted by him for his 
own personal benefit, provided it is not illegal or immoral ( vide 
p. 448 above ). No coparcener ( except the father or manager 
as stated above ) can dispose of his undivided interest by gift* 
sale or mortgage according to the strict theory of the Mitaksara 
except with the consent of the other coparceners. This right to 
object to alienations made without consent or made without 
legal necessity is another characteristic of the joint Hindu family 
under the Mitaksara. Br. ( S. B. E. 33 p. 384 verse 93 ) says'^^ 
“ whether kinsmen are joint or separate they are alike as regards 
immovable property, since a single one from among them has 
no power in any case to make a gift, sale or mortgage of it.” 
But in modern times the courts in Bombay, Madras and the 
Central Provinces have loosened this strict rule by holding that 


1121. plai 31^: I ^ isSI H mm- 

both quoted by the fhin'. on tii. II. 114, qvT- UT- III. 484, (the first) by ^nrUTT 
II. 22 p. 33 (attributing it to ) and the first is ascribed to sqrfl by f^. 
p. 411 and to by folio 100. Vide note 1033 above. 

1122. Vide Ramalinga v. Sivachidambara 42 Mad. 440, Gangi 
Reddi v. Tanimi Reddi 54 I. A. 136, 140, Sri Thakurji v. Nanda 43 
All. 560 for the validity of gifts of small immovable property by the kartd for 
religious purposes. But in Jinnappa v, Chimmava 59 Bom. 459 a gift of 
a small portion of joint family immovable property by the father to his 
daughter on the ground that she looked after him in his old age was set 
aside at the suit of his grandsons. 

1123. rrw RUrliT WT HRvgT: I snft?!: 

film, on TfT- ir. 114. The II. p. 309. the str. n. p. 136 and 

some others read gr^ngi: for ; ifi < < > TPr H. 27 p. 34 reads Rtfrhl 3l1%- 

UtRT ?T ^ffStogr: and attributes it to sTfTW- P- 757 attributes 

5nf^H4ht ^ to ^itm. 

75 
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a coparcener may sell, mortgage or alienate for mlue his 
undivided interest in coparcenary property without the consent 
of the other coparceners^*^ and the courts have allowed the 
undivided interest of a coparcener in joint family property to 
be attached at the instance of a creditor for the individual 
debts of a coparcener. This is one of the most serious 
departures from ancient and medieval Hindu Law made by the 
(Jourts on the ground of equity. One more right of all members 
of the joint Hindu family is the right to be maintained from 
the property and income of the joint family. Such matters as 
the remedies of the purchaser or mortgagee from an individual 
coparcener are here left eut of consideration as appropriate only 
in a treatise on modern Hindu Law. 

The conception of a coparcenary under the Dayabhaga 
system is entirely different from that of the Mitaksara. Under 
the Dayabhaga, sons do not acquire any interest by birth in 
ancestral property, but the son’s rights arise for the first time 
on the father’s death and the sons take as heirs and not by 
survivorship. There is hence no coparcenary in the sense of the 
Mitaksara between a father and his sons. The father has 
absolute power to dispose of all kinds of ancestral property by 
sale, mortgage, gift, will or otherwise in the same way as he can 
dispose of his separate property. The son has no right to demand 
a partition during his father’s lifetime. A coparcenary starts 
on the death of the father between the latter’s sons or grandsons 
i. e. between brothers, uncles and nephews, or between cousins. 
If a coparcener dies without male issue, there is no right of 
survivorship in the other coparceners but the deceased member’s 
widow or daughter may succeed to his share and thus even 
females may become members of a coparcenary under the Daya- 
bhaga. Each coparcener takes a defined share under the Daya- 
bhaga { not an indefinite one as under the Mitaksara ). Any 
coparcener under the Dayabhaga can sell, mortgage, or dispose 
off by gift or will his share ( Dayabhaga IL 28-31 ). 

1124. Numerous cases lay down this proposition ; vide, for example, 
Vasudevav. Venkatesh 10 Bom, H. C. R. p. 139 which was approved of 
by the Full Bench in Fakirappa v. Chanapa 10 Bom H- C. R. p. 162, 
Witla Butten v. Yatnenamma 8 Mad. H. C. R. 6. 

1125. On fturin ... jxsfhr; etc. the (II. 28-30 p. 34-35 ) 

remarks ‘ 5 

^ g ^ wm ... 
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Every coparcener is entitled to a share on partition. It has 
been already stated ( on pp. 570-571 ) how in Bombay a son is not 
entitled to a partition if the father is joint with his own father, 
brothers or other coparceners and does not assent to the son’s claim. 
There is a volume of case-law about a suit for partition brought 
on behalf of a minor, but it has to be passed over here, as there is 
hardly anything corresponding to this in the W'orks on dharma- 
sastra. The texts provide for the case of a son who was in the 
mother’s womb at the time of partition but was born after it. 
If A and his sons B and C, who are members of a joint family, 
come to a partition and take one third each of the family 
property and six months later A’s wife gives birth to a son D. 
then the partition has to be reopened and D will get I (| if the 
mother is given a share ) of the family property that will remain 
after meeting all proper charges since the first partition and 
taking into account all income and accretions during the 
interval. The same rule applies to a partition among brothers, 
when the widow of a predeceased brother gives birth to a 
posthumous son conceived before the partition but born after it. 
Vide H. 122 and Visnu Dh. S. 17. 3. Vasistha ( 17. 40-41) 

therefore recommends that when it is known that the wives of 
some brothers ( predeceased ) are pregnant the other brothers 
should postpone partition till the delivery of those women. 
Where a son is born as well as conceived after partition between 
a father and his sons the rights of the afterborn son are declar- 
ed by Gaut. 28. 27, Manu IX. 216, Yaj. H. 122,^i“ Nar. 
( ^yabhaga 44 ), Br. ( S. B. E. 33 p. 372 verses 17 and 19 ) that 
he takes the share allotted to the father and also all the self- 

1126. Hi>i i 3; 

aiswnr: l vr- II. 122, on which the ratn. remarks ‘ 

ss f^W: ^nr: I 5rf^: I ar^orr i arsjt- 

PTm: swcsrurac 1 ffa • ’ 

1127. ^ai3T; I 28. 27 ; 5a: ^ iavr^ra faar ’tcmwBnwc 1 

« f^rwiir q. by fSRTf. on tri. II, 122, 
on ift. 28. 27, II. p. 307. VII. 6 p. 131, wi. W. p. 104, 

1128. There is great divergence among commentators about Yaj. 

II. 122 3rnf: 1 triInTin: 

H • 
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acquisitions of the father made after the partition, The Mit. 
understands that the first half ( of Yaj. 11. 122 ) refers to a parti- 
tion during the father’s lifetime and provides that if a son was 
conceived and born to the father after partition he took the share 
allotted to the father and all the self-acquisitions of the father made 
after partition {talha vibhagottarakalam pitra yal kincit arjitam tat 
snrcam vihhaktajasyaiua ) and the Mit. relies on Mann IX. 216 and 
Br. for this. The Mit. takes the 2nd half of Yaj. II. 122 as referr- 
ing to a partition made after the father’s death and states that, 
if a son was in the mother’s womb when the brothers separated 
after the father’s death and was born subsequently, the posthum- 
ous son would be entitled to reopen the partition and would 
get a share out of the property ( not as it stood at the date of 
partition ) that would be there after allowing for proper expendi- 
ture ( e. g. payment of debts etc. ) and accretions. The Mit. 
extends the same rule to a posthumous son born after partition 
to the widow of a brother who died before the partition and 


1129. In Nawal Singh v. Bhagwan Singh 4 All. 427, where after 
the father separated from his three sons he married a second wife, had a son 
from her and died ieaving certain property inherited by him from a third 
person, it was held, relying on Mann, the Mit., Br. and the VIramitrodaya, 
that the son born after partition was entitled to the whole of the property 
acquired by the father to the exclusion of the three sons that had separated 
from him. In Chengama v. Munisami 20 Mad. 75 (where a father partitioned 
his ancestral property half and half between his two sons, reserved no share 
for himself and subsequently another son was born to him) it was held that 
the subsequently born son was entitled to one-third by partition not only in 
the property as it stood at the date of partition, but also in the property 
acquired by the two sons by means of the produce of that property (relying 
on the words of Yaj. II. 122 " uyavyayavi'sodhitat"). The dates of the 
partition and of the birth of the son are not clear from the report. In 
Ganpat v. Gopalrao 23 Bom. 636 (where in 1875 a father separated his 
son born of his first wife by giving him one third of the estate and gave two 
thirds to his two minor sons from the second wife and lived with them and 
another son was born to him in 1880, who sued in 1894 claiming one-fourth 
of all property ) it was held that the one third given to the son by the first wife 
could not be affected and the plaintiff was only entitled to claim a share in 
the property given to the other two sons, and further that the texts of Visnu 
and Yajnavalkya are somewhat vague and are applicable only to the case of’ 
posthumous sons who have no provision made for them. Vide also Shivaji- 
rao Vs Vasantrao 33 Bom. 267 for further limitations on this rule in favour 
of the after-born son. 
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when the fact of the pregnancy was not known to the separating 
brothers. Visvarupa regards the whole verse as laying down 
one proposition, the first half declaring that if a son (who had 
been already conceived ) were born to the father after partition 
with the sons, he would be entitled to the share taken by the 
father, while the 2nd half declares that if the father took no 
share then the son so born would be entitled to reopen the partit- 
ion and take a share of the property remaining after taking into 
account accretions and expenses. The Dipakalika seems to be 
of the same opinion as Visvarupa, but it adds that Manu IX. 216 
provides for the case where the son is both conceived and born 
after partition. The Sm. C. ( II. pp. 306-307 ) holds that when 
in the father’s lifetime partition takes place the sons separating 
should give a share to the after-born son, but the father should 
retain his, while the whole of Yaj. 11. 122 applies to the case 
where partition is made after the father’s death and a posthum- 
ous son is born to the mother or to the widow of a brother 
dying before partition. In such a case the partition should be 
reopened and a share given out of the property as it stood at 
the first partition or out of the property as found to exist at the 
reopened partition after allowing for accretions and proper 
expenses ( for payment of debts, for sarhskaras of brothers and 
sisters ) ; vide V. P. p. 463 for explanation of ‘ d^ad ’ etc. 
The Vyavahara-mayukha ( p. 105 ) follows the Sm. C. and 
V. R. ( p. 539 ) in explaining the whole of Yaj H. 122 as refer- 
ring to the case of a posthumous son conceived before partition 
made on the father’s death but born after partition from the 
mother or step-mother of the separating brothers or from the 
wife of a brother dying before partition. 

An adopted son, if adopted by a coparcener in a joint 
family or by a sole surviving coparcener, becomes under the 
Mitaksara law a member of the coparcenary from the moment 
of his adoption and has the same rights to demand a partition 
as an aurasa son has. Under the Dayabhaga even an aurasa 
son cannot claim partition during his father’s life and so an 
adopted son would be in no better position. If after a person 
adopts he has an aurasa son, the adopted son’s share becomes 
reduced according to most commentators, but this subject will 
be dealt with later on under adoption. 

The smrtis and some of the medieval and later digests even 
enter into elaborate discussions about the rights of a son or sons 
born from wives of classes lower than that of the father. Vide 
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Gaut. 28. 33-37, Baud. Dh. S. II. 2. 10, Kaut. UI. 6, Vas. 17. 48-50, 
Manu IX. 149-155, Yaj. B. 125, Visnu Dh. S. 18. 1-33, Nar. 
( dayabhaga 14 ), Br. ( S. B. E. 33 p. 374 verses 27-29 ), Sahkha 
( quoted in V. R. p. 531 ). It is not necessary to deal in detail 
with the varying provisions made in these works, as marriages 
with women of a lower class have not been in vogue for several 
centuries ; but a few remarks will have to be made. Manu 
IX. 153 and Yaj. II. 125, Br. ( S. B. E. 33 p. 374 v. 27 ) clearly 
state that if a brahmana has sons from wives of the four classes, 
the whole property should be divided into ten parts which 
should be distributed as follows : — four for the son of the wife 
of the brahmana caste, three for the son of the ksatriya 
caste wife, two for the son of the vaisya caste wife and 
one for the son of the sudra class wife. Manu IX. 154 
( almost the same as Anusasana 47. 21 ) further provides 
that whether a brahmana leaves sons or no sons born ( of wives 
of the three twice-born classes ) the heir shall give, according 
to the law, to the son of a sudra class wife no more than a 
tenth part of his estate. V, P. p. 487 and the Mit. ( on Yaj, !!• 
133) after quoting Manu, make this quite clear. But as remarked 
by the Mit. on Yaj. II. 125 the son of a brahmana from a wife 
of the ksatriya or other lower class was not to share in land 
obtained by the brahmana by way of gift ( vide Br. quoted in 
note 1106 above ) though he could share land acquired by 
purchase or the like. A verse ( attributed to Br, by Day. IX. 22 
and V. R. p. 534 and to Devala by V. P. p. 466) denies altogether 
a share in land to a sudra class wife’s son of a brahmana, while 
Manu IX. 155 ( the son of a person of the three higher classes 
from a sudra woman gets no share in the paternal wealth ) is 
variously explained, the Mit. saying that it applies only where 
the son has already got some property from his father while 
the Mayukha and some others say that it applies to the son of 
a sudra woman w'ho is not married to the person of higher 
caste but is only a mistress. Kaut. III. 6 and Br. ( quoted by 
V. R. p. 534) provide that the paraiam son gets i of his father’s 
estate and the nearest sapinda gets the remaining two thirds. 
Sahkha-Likhita ( quoted by Medhatithi on Manu. IX. 155 ) have 
the same rule as in Manu IX, 155. It is remarkable that early 
medieval writers like Vijnanesvara (about 1100 A. D.) or even 
later ones like Mitramisra ( first half of 17th century ) in V. P. 
pp 464-466 enter with zest into elaborate explanations of Manu 
IX. 153 and Yaj. 11. 125 and never expressly state that these 
verses had ceased to be applicable in their days, though there 
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are a few other medieval works like the Sm. C. U. pp. 288-289 
and the Madanaratna that either do not explain these 
verses at all or say that these verses are applicable to a different 
age. According to Manu ( IX. 178, 160 ) the son of a brahmana 
from a ^ludra class wife is called saudra or parasava, while 
according to Yaj. I. 91 he is called both nisada and parasava 
( vide H. of Dh. vol. II. pp. 86-87 for nisada and parasava ). 
But he is one of the secondary sons ( gauna-putra ) according to 
Manu ( IX. 180 ), Vas. 17. 38 and others. Writers from Apararka 
downwards quote certain verses from Saunaka on matters 
forbidden in the Kali age (kali-iarjga) one of which is the 
acceptance of sons other than aurasa and dattaka. 


g qfw-.-fra ^ E>t 

HTsn^ ?WT nfsutnmv- 

sn?r ( foHo 93a ) ; wff 

^ »TPnt«m sr i 

f >JT ^ lb P- 289. 


1131, arar ^ g vRiif 

f# I anro^ P- 739. Vide also <m. wi- I. 2. p. 97, p. 107 ( 3fS( 

^ I g iiRw? g# 

'TTsrg ). 

1132, In Natha v. Chotalal 35 Bom. 1 the son of a brahmana from 
a sudra wife was held entitled to a tenth share in the estate of his father and 
uncle and that the remaining nine-tenths would go to the nearest agnate, 
and Manu and Yaj. are relied upon. But this would be opposed to the 
view of the Mayukha that secondary sons are not allowed now and is also 
against the spirit of the warning given by the Privy Council to Judges of 
modern times over 75 years ago in Collector of Madura v. Mootoo Ramlinga 
12 Moo. I. A. 397 at p. 436 “ the duty of an European Judge who is under 
an obligation to administer Hindu Law is not so much to inquire whether a 
disputed doctrine is fairly deducible from the earliest authorities, as to ascer- 
tain whether it has been received by the particular school which governs 
the district with which he has to deal and has there been sanctioned by 
usage. For under the Hindu system of law, clear proof of usage will out- 
weigh the written text of the law.' This passage (omitting the word 
"European”) is quoted by the P. C. in Atmaram v. Bajirao 62 I. A. 139 
where it is further held that in a conflict between smrti texts and commen- 
tators the opinion of the latter prevails in the provinces where their autho- 
rity is recognized. Natha v. Chotalal 53 Bom. 1 purports to follow Bai 
Gulab V. Jivanlal 46 Bom. 871. In both cases the parties came from 


( Continued on the next page) 
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An illegitimate son has in certain circumstances rights of 
partition in the property of his putative father. An illegitimate 
son may be a son by a concubine who is a dasi ( i. e. who is in 
exclusive and continuous keeping) or he may be the son of a 
woman who is not a ddsi. The first is called ddsiptUra^'^^ and 
the second is hardly ever dealt with in dharmasastra works. 


( Continued from the last page ) 

Gujerat where the Vyavaharamayukha is of paramount authority. In both 
cases not a word is said about the proof of tbe usage of marriages between a 
brahmana and a sudra woman taking place in Gujerat but reliance is placed 
solely on the recognition of anuloma marriages by Manu and Yajnavalkya, 
the strong condemnation of pratiloma marriages by both and the inference 
drawn from the comment of VijnanesVara and the remarks of Nilakantha 
that anuloma marriages are not prohibited. With the most profound respect 
for the learned Judges who decided those two cases, it has to be said that 
they took up the position of legislators and did not merely interpret the 
Hindu Law in accordance with usage and ignored the text of tbe Mayukha 
itself stating that all secondary sons (among which the son of a hrsihmana 
from a sudra caste wife is included by Manu) except aurasa son (who is 
dehned by Yaj. II. 128 himself and the Mit. as the son of a wife of the 
same class ) and dattaka are forbidden in the present age. The decision in 
Bai Gulab v. Jivanlal was opposed to the considered view expressed by 
Chandavarkar J. in Sat ffasht V. y»»t»adas, 14 Bom. L. R. 547 at p. 552 
■•From this gloss of the Mitaksara from which Nilakantha expressed no- 
where any dissent it is reasonable to infer that, according to the leading 
authorities on Hindu Law as recognised in this Presidericy, a shudra wife 
is not permitted to a brahmin, a kshatriyaor a vaishya ” and to the decisions 
of some other High Courts in India (vide 28 All. 458 for example). It 
should not be supposed that the present writer is entirely against such 
marriages. What he is concerned to emphasize is that the Legislature 
should deal with these matters, that Judges should not assume the role of 
legislators and give rise to conflict of laws which are inevitable if the same 
kind of marriage is held valid by the Bombay High Court and invalid 
by the Allahabad or Madras High Court. 

1133. Dasiputra occurs in the story of Kavasa Ailusa in the Aitareya 

and Sihkhayana Brahmanas. ‘ xtTV^nr: tTtf T m 

tr ^ ft swrfw ^ ^ f fw ’ i ?Tt. wi. 

XII. 3 ; ^ f^rTWtS- 

^isrw: I Wf. 8. l. vide note 925 for sudraputra in 

the Tandya Br. 14. 6. 6. 

1134. Yaj. II. 290 appears to distinguish between a dasI in general and 
one who is avaruddhd ( in the exclusive and continuou s keeping of a man ) 

‘ ^ i T9srr5rf>Ti^sg 

For the com, of the Mit. vide n, 1595 below. 
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From ancient times it had been settled that the dasiputra of a 
person belonging to the twice-born classes is not entitled to 
share on partition or to inherit, but is entitled to maintenance- 
only. Gant. 28. 37 provides that even the son of a brahmana. 
who is issueless from a sudra woman ( a concubine ) should, 
receive the means of maintenance provided he is obedient in 
the manner of a pupil. Br. ( S. B. E. vol. 33 p. 374 verse 31 ) 
contains a similar rule for the maintenance of an illegitimate 
son born of a sudra woman after the father’s death. But as 
regards the son of a sudra from a dasi Mann IX. 179 provides 
that such an illegitimate son may take a share in the father’s 
property if the father allows him to do so. The classical 
passage on the rights of the illegitimate son of a sudra from a, 
dasi is Yaj. IL 133-134 which verses are introduced by the V. 
Mayukha'^* with the words “Yaj. declares a special rule as 
regards one begotten by a sudra on a woman ( of the same 
caste ) not married to him ’’ and which may be rendered thus 
“ even a son begotten by a sudra on a dasi may partake of a 
share at the choice ( of his father ). But, when the fathei^fe 
dead, the brothers should make him the recipient of a half 
share”. This passage and the comments of the M it., theY; 
Mayukha, the Dayabhaga have been cited and explained in 
numerous cases. The following propositions as deduced from 
the texts and the case-law may be set out here : — (1) the illegi- 
timate son of a sudra even under the Mit. does not acquire by 
birth any interest in the estate held by the father and so cannot 
enforce a partition in his father’s lifetime, but the father may 
give him a share in his lifetime, which may even be equal to 
that of a legitimate son ( 4 Bom. 37, 44-45, 23 Mad. 16 ); (2) on 
the father’s death an illegitimate son of a deceased sudra 


1135. 1 1^. 28. 37 ; 

I 51^ if? wbtosT: Hf?. q- by 

IX. 28 p. 141, f5r. p. 430. 

1136. i -iutfii'i 

II pp. 103-104 : sni ^ igsnf^sn f^- 

quotes a prose text of Brhaspati to the same effect ‘ g«nf f^FliSr: ’ 

la Rahi v. Govind 1 Bom. 97 at p. 113 and in other cases the word 
' aparinitayam ’ in the V. Mayukha has been wrongly translated as meaning 
'an unmarried woman when it really means ' a woman not married (tp the 
sudra)’. 
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becomes a coparcener along with the legitimate sons and th® 
former is entitled to seek partition ( 4 Bom. 37 F. B. ) ; (3) on a 
partition the illegitimate son takes only one half of what be 
would have taken if he were a legitimate son i. e. if 
there be one legitimate and one illegitimate son, the latter 
would take one-fourth and the former three-fourths ; (4) if no 
partition takes place and the legitimate son or sons all die 
without partition, the illegitimate son would take the whole as 
the last survivor of the coparcenary (L. R. 17. 1. A. 128); (5) if 
there be no legitimate sons, grandsons, or great-grandsons of 
the sudra father, the illegitimate son takes the whole estate ; 

(6) as the text of Yaj. refers only to a .son, an illegitimate 
daughter is not entitled to any inheritance or even to main- 
tenance ( 32 Bom. 562 ); (7) if the sudra father be joint with his 
collaterals such as brothers, uncles or nephews, the illegitimate 


1137. The decisions establish that dasi is not to be taken in the strict 

literal sense (a female slave), but means a woman kept as a concubine, the 
connection being continuous, exclusive and lawful. In order that the illegi- 
timate son of a sudra may take a share or inherit, it mast be shown that 
the connection between the s'udra man and the woman was not incestuous 
or adulterous or though adulterous at the beginning had ceased to be so 
when the illegitimate son was born. Vide Rahi v. Govind 1 Bom. 97 at 
p. 110, SadM V. Baiza 4 Bom. 37 (F. B.) at p. 44, Vithabai v. Pandu 
28 Bom. L. R. 595, Soundararajan v. Arunachalatn 39 Mad. 136 (F. B.) 
pp. 152-159, Tukaram v. Dinkar 33 Bom. L. R. 289. But even the son 
of an adulterous intercourse has been held entitled to maintenance (1 Mad. 
306,34 Mad, 68, 47 Bom. L. .R. 5 F. B,). The earlier cases in Calcutta 
(as in 1 Cal. 1, 19 Cal. 91, 28 Cal. 194), held that dasi meant only a female 
slave and as slavery was abolished in India, there could be no dastputra 
strictly so called. But in Rajaninath v. Nitai 48 Cal. 643 (F. B. ) the 
former Calcutta decisions were overruled and the Bombay High Court’s 
interpretation of dasiputra has been accepted. The passage of the Daya- 
bhaga (IX. 29 p. 143) which was to be correctly interpreted in the Calcutta 
cases runs “ i 

«t?if I IX. 179) I I i 

(^T. 11.133-34). The Day. passage is quoted on pp. 680 and 723 
of 48 Cal. 643 (F. B.). 

1138. ^ i irtn 

®*nT I SV. V pp. 487-488. on 4IT. II. 138 (Tri. edition) 

quotes the view of some expressed by in a prose aphorism according 

to which the illegitimate son succeeds, when there is no legitimate son, 
grandson or great-grandson, to the whole estate with the king’s permission ; 

‘ xrm wmhnf >. 
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Bon cannot demand a partition of the joint family property 
though he is entitled to maintenance as a member of the family 
provided the father left no separate estate ( L. R. 58 L A. 402 ). 
It has been held that if a sudra keeps a woman of the brahmana 
caste as his exclusive mistress and has a son from her, he is not 
a dasiputra (but acc. ancient works a candala) and is not 
entitled to inherit the estate the sudra father as an illegi- 
timate son. Vide Ramchandra v. Hananinaik 37 Bom. L. R. 920 
followed in 18 Lucknow 585, Further rules about the inheri- 
tance of the illegitimate son when in competition with the 
widow, legitimate daughter or legitimate daughter’s son will 
be dealt with later on ( vide n. 1356 below ). 

An absent coparcener stood on the same footing as a minor 
( vide note 1077 above); in modern times he would be subject 
to the law of Limitation (Articles 127 and 144 of the Indian 
Limitation Act of 1908 ). 

The wife cannot herself demand a partition, but if the hus- 
band himself separates his sons during his lifetime or if the 
sons claim a partition during the father’s lifetime, the wife was 
entitled to a share equal to that of a son, according to Yaj IL 
115. If there be several wives each gets a share equal to that 
of a son. There is a proviso that the wife or wives must not 
be in possession of stridhana property given by the husband or 
by the father-in-law and that if there is stridhana, then only as 
much more will be allotted to her as will make her share equal 
to that of a son ( as stated in Yaj. IL 148 ). The Mit. on Yaj. II. 
52 states that at the husband’s will the wife also gets a share 
of the family wealth but not by her own will The Madana- 
ratna explains that the meaning is simply this that the 


1139. wrvfvr aift w i vwt 

fvnf ... I i^- on VI. ii. 52. 

1140. qwv wwpm?! ^rvm 3 anv: 

I ilwivt (ms. 

folio 91 b). It is curious that the ascribes to 

this sutra is anv- V. H- 5. 14. 16; vide above p. 431 and H. of Dh. 
voL II. pp. 429 and 518 for quotation from Ap. and p. 536 for a verse from 
Xai. Br. quoted in Mit. on VT. H- 52 about husband and wife enjoying 
together in heaven the rewards of religious acts, wnf ^TVTMcVll^VIV 

sv. n. pp. 441-442. It is worthy of note that the sv. Jf. p. 510 elsewhere 
[Continued on the next page) 
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father when separating from the sons should take for each of 
his wives a share equal to that of each son, but it is not meant 
that the husband is to carve out separate portions of the joint 
property and hand them over to his wives, since such a proce- 
dure would be opposed to the dictum “there is no partition 
between husband and wife” The V. P. (pp. 441-42) after 
quoting this view of the Madanaratna refutes it by saying that 
Yaj. is not here speaking of the partition between husband and 
wife but between the father and sons and that the husband 
assigns to the wife a share as he may give a gift of affection to 
his wife. It deserves to be noted that the ancient commentator 
Visvarupa ( on Yaj. II. 119 of Tri. edition ) anticipates modern 
legislation as he states that the widows of pre-deceased sons 
hrid grandsons also should he given the sOares that would have 
been taken by their husbands if living along with his own 
wives by the father at the time of partition with his sons. 
Recently by the Hindu Women’s Rights to Property Act (Act 
XVin of 1937 as amended by Act XI of 1938), it is provided 
that when after the Act comes into force a Hindu governed by 
the Dayabhaga School dies intestate or where a Hindu governed 
by any other school dies living separate property, his widow 
will be entitled to the same share as that of a son and the 
widow of a pre-deceased son or grandson shall inherit in the 
same manner as a son or grandson and further where a Hindu 
governed by any school other than the Dayabhaga dies having 
an interest in joint family property his widow will succeed to a 
Hindu widow’s estate as regards the interest he himself had. 
This last provision brings the law of the Mitaksara into line 
with that of the Dayabhaga and makes the widow of a deceased 
coparcener a member of the coparcenary and at one stroke 
does away with the fundamental doctrine of the Mit. about 


( Continued from the last page ) 

refers the sutras '♦iey to It 

further says that the wife's ownership in the husband’s property is only 
technical and not real and that when the husband dies and his ownership 
in joint family estate lapses her technical ownership comes to an end 
‘ iiPuTfoiiQf 

tren^T: flifilTk ’T g I 

Ji. p. 510 : i 

on rjT. n. 119. 
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male coparceners alone taking by survisrorship joint family 
property, 

The mother ( or 'step-mother ) also, when the sons come to 
a partition after the father’s death, is entitled to a share equal 
to that of a son in the coparcenary property But she cannot 
compel a partition so long as the sons choose to remain joint. 
But her share is liable to be reduced on account of her possession 
of strldhana as in the case of the wife. Vide Yaj. H. 123, Vianu 
Dh. S. 18.34 and Nar. ( dayabhaga, 12 ). The Mit. (on Yaj. 
11. 135) combats the view of some predecessors that the mother 
does not take a share but only as much wealth as would be 
necessary for her maintenance, by relying on the words “ equal 
share” occurring in Yaj., Visnu, and Nar. which would be 
meaningless on that view. It also refutes another view that 
the mother takes an equal share with the sons when the ances- 
tral property is small, while she takes only as much as would 
be necessary for her maintenance when the property is large, by 
stating that this view is liable to the fault of vidhivairupya 
according to the conclusion established in the PurvamimaihsS, 
that is, here the same sentence will be interpreted as laying 
down two different propositions in different sets of circum- 
stances, which is not a legitimate or reasonable way of inter- 
pretation . The Sm. C. ( II p 268 ) held the same view about 
the mother having no right to a share and was criticized by 
the Madanaratna ( by name ). Several works like the Vyava- 
harasaraCp. 225) and the Vivadacandra (p. 67 ) “*2 hold the 


1141. Vide Saradambal V. S. Subbarama l.h.R. {19^2) Mad. 630; 
Jodu Rosamma v. Jodu Chenchiah (1943) 2 M. L. J, p. 172 for the effect of 
the Act XVIII of 1937 on the status of widows. 

1141a . ^ I 

fgnmx^ i ri. 

268. This text and the explanation are given also in the u q' HiH (folio 92 a) 
in the same words. 

fwusrat ^ 

ffii rraufj: i 

3T*T5tT I p. 67. The (If- P 267) also relies on 4 Wt- 

"■ ^ has the sutra 

srqi9r«j um fit (II. 2. 53). in the VI. 5. 8. 2 

we have the words ‘ (TTnu^^ fsr'f^f^^’TT TVRatTf I ». 

Vide Buhler’s note in S, B. E. vol. 14 p. 231 on the confusion about 
this text of Baud. xig. IX. 18 is ‘ » 

on which explains ‘ 9^^ . 
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view that no woman ( whether wife or mother ) should get a 
share of the ancestral wealth but only as much wealth as is 
necessary for maintenance and rely on the words of Baudha- 
yAiia “there is a Vedic text that women are devoid of strength 
and take no share ”, which refers to a passage in the Tai. S. VI. 
5.. 8. 2, occurring in the context of the ritual of the Soma sacri- 
fice “therefore women being destitute of strength take no 
portion ( of Soma drink ) and speak more weakly than even a 
wretched (low) man”. Manu IX. 18 also contains an echo of 
this passage of the Tai. S. and of Baud. Dh. S. There was an 
intermediate stage in the evolution of the rights of the wife or 
mother. The highest she could get in the husband’s wealth 
was two thousand papas, according to Vyasa,*'*^ which is 
variously read and explained, the Sm. C. ( II. p. 281 ) saying 
that it means as much wealth as would every year yield an 
income of 2000 papas. 

In modern times some High Courts such as those at 
Bombay and Calcutta allow wives and mothers to have a 
share when the husband or the sons divide ancestral estate by 
metes and bounds, while in Southern India the practice of 
allotting shares to them has gone out of vogue long since and 
the Madras High Court does not allow a share to the mother 
but only maintenance. The Day abhaga seems to have held 
that a step-mother who was herself sonless was not entitled to 
a share when her step-sons came to a partition, but was only 
entitled to maintenance ( vide Sriniafi Hernangini c. Kedamalh 
L. B. 16 1. A. p. 115 at p. 117 ). 


1143. USTCT ^ q. by 11. 

p. 281, m. p. 450, on ^n. II. 119. 

1144. Vide Dular Koeri v. Dwarkanath 32 Cal. 234, Damodardas v. 
Uttamram 17 Bom. 271, Jairam v. Nathu 31 Bom. 54, Hosbanna v. 
Devanna 48 Bom. 468 for cases of a share allotted to the mother or step- 
mother. But see Subramaniam v. Arunachelam 28 Mad. 1, 8 for the 
statement that the right of a mother to a share on a partition between the 
sons is not enforced in the Madras Presidency. Vide Nanuram v. Radha- 
bai I. L. R. ( 1942 ) Nag. p. 24 where it was held that the mother gets only 
maintenance when there is only a severance of interest between father and 
sons but no partition by metes and bounds. 

1145. spirwrii 
«Rjsnn I 

fff’i i «{r<r«nir ill. 29-30 p, 67. 
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If a person had several wives and several sons from each 
wife, some of the texts prescribed from very ancient times that 
the sons should divide according to the wives or mothers ( i. e. 
patnibhTiga, or which is practically the same thing, matrbhaga 
was recommended ), though the generally recognized rule fof- 
raerly as well as now is to divide according to the number of sons 
i. e. putrabh~iga { ignoring the fact. of their being born from 
different mothers ). For example, Gaut. 28. 15 recommends 
that partition should be made by grouping the sons according 
to their mothers and then allowing a special share to the eldest 
among each group of sons. Both Br. (S. B. E. 33 p. 372 verse 15) 
and Vyasa^^*^ lay down that if there be many sons sprung from 
the same father, who are equal in caste and number but vvho 
are the sons of different mothers, a division according to mothers 
may be legally made. Such a partition on the basis of mothers 
is recognized in rare cases even now on the ground of custom 
in certain places and among certain castes. 

A paternal grandmother or step-grandmother cannot herself 
demand a partition, but when a partition takes place between 
her son’s sons, her own son being dead or when it takes place 
between her son and the sons of a deceased son she is entitled 
to a share. A text of Vyasa says“*’ “the childless wives of 
the father are declared to be entitled to a share equal ( to that 
of a son ) and all grandmothers are declared equal to the 
mother The Allahabad and Bombay High Courts hold that 
the grandmother is not entitled to a share when a partitibri 
takes place between her son and his sons, whi'e the High Coxirts 


1146. HTf. 28. 15, 

5 vzRwmn ■weie r 

« ff. j both are quoted by ^T’TPnTlH. 12, <TO- PT- HI- P- 503, P. 
p. 102, f%. X- P. 475 (ff^. only). 

1148. Vide Palaniappa v. Alayan 48 I. A. 539 for a case from 
the Madura District in the Madras Presidency, where a custom among the 
chettis of allowing a partition on the principle of patnibhaga (division of 
property according to wives or mothers) was upheld. 

1 149. 319<fr4|{ 4 T PH i^l! » mTP«r«J PT^S^t 

P^ShrT: H 5VRT q. by p. 730, i ( i < r p pr HI. 3. 2 p. 68, II- 

p 267, i^. V. p. 484. The tq. (p. 664) remarks: 5 tjp 

Pt5Rl I Snir PTPt^ P ft 5 I 
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of Calcutta and Patna hold that she is entitled to a share even 
in this last case 

On account of certain bodily, mental or other defects and 
certain conduct also persons were excluded in ancient India 
from demanding a share on partition and also from taking by 
inheritance. Gaut. 28. 41, Ap. Dh. S. II. 6. 14. 1, Vas. 17. 52-53, 
Vispu Dh. S. 15 32-39, Baud. Dh. S. II. 2. 43-46, Kaut. ID. 5 
speak of various grounds of exclusion from partition ( and 
inheritance) such as lunacy, idiocy, impotence, excommunica- 
tion for grave sins or lapses of conduct, blindness, incurable 
disease, entering a different asrama ( viz. that of forest hermit 
or sannyasa ). These grounds of exclusion probably arose from 
the fact of the persons labouring under them being regarded as 
incompetent to perform religious acts and from the close 
connection between property and its use for religious purposes- 
Jaimini^^^^ (VI. 1. 41-42) lays down two propositions, viz. that 
one who is suffering from an incurable or irremediable bodily 
defect is not entitled to undertake vedic rites, such as Agni- 
hotra, but that one who has some defect which is remediable 
may engage in them and Sahara gives a blind man, a deaf man 
and a cripple as persons who are incompetent to engage in 
Vedic rites. The story of the brothers Devapi and Santanu ( vide 


1150. Vide Vithalv Prahlad Bom. 373 (partition among grand- 
sons), Kanhaiya Lai v. Gaura 47 All. 127 (partition between grandsons), 
Babuna V. Jagat Narain 50 All. 532 (partition between one son and his 
predeceased brother's son), in all of which the grandmother was held entitled 
to a share. See Sheonarain v Janki Prasad 34 All. 505 (F. B ),Jamna- 
hai V. Vasudev 54 Bom. 417 for the proposition that in a suit for partition 
between father and his son only the paternal grandmother is not entitled to 
a share ; but vide Badri Roy v. Bhugvat 8 Cal. 649, Krishnalal v. 
Randeshwar 4 Pat. L. J. 39, 42-44 (for the opposite proposition that the 
grandmother would be entitled to a share in a partition between her only 
son and the latter's son). In view of the fact that Vyisa declares the grand- 
mother to be equal to the mother it appears that all grand-mothers, whether 
sonless or not, should secure a share. 


1151. I 28. 41; efr?r^r 

^ tniRr I sin. n. g;. li. 6. 14. l;3Kfhf- 

I u. g; ll 2. 43-46; I 1 

trf^grsngi: 1 1 11^*5?^ 

1152. 3iy#T4ar 1 t Ir. vi. 1. 41-42. 
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H. of Dh. vol. n. p. 109 ) as narrated in the Brhad-devata 
states that the elder brother Devapi suffered from a skin 
disease and so refused the kingdom which went to his younger 
brother Santanu. We know from the Mahabharata that Dhrta- 
rastra who was blind from birth, though elder, had to give up 
the kingdom in favour of his younger brother Pandu The 
Mit. ( on Yaj. II. 135 ) energetically combats the view put for- 
ward by some predecessors that all wealth is meant for sacrifices. 
They relied on two smrti passages “all dravtja (all kinds of 
wealth or movable property ) has been created for the sake of 
sacrifice ; therefore all those who are not competent to perform 
sacrifices are not entitled to share ancestral wealth but are only 
entitled to food and raiment. Wealth has been created for 
sacrifices; therefore one should employ it (or spend it) on pur- 
poses of dharma and not on women, fools and irreligious people 
Kat. ( 852 ) and Br. ( S. B. E. 33 p. 371 verse 10 ) contain similar 
remarks. The Mit. does not accept this proposition, which argues 
that on that hypothesis no gifts ( apart from sacrifices ) that are 
recommended by the sastras will be possible, nor can one accom- 
plish two of the purusartkas'^'^^ viz. artka and kama (as required 
by Gaut. IX. 46, Yaj. L 115 ) and that the verses quoted above 
only mean that whatever wealth is collected for sacrifices 
should be spent only for that purpose even by the sons of the 
man who collected it, since a smrti text condemns generally 
everyone who does not spend wealth collected for a sacrifice for 
that purpose to becoming a crow or a bhdsa ( a cock or water 
fowl ) in the next life. The Mit. further argues that the view 
would be opposed to the conclusion of Jaimini III. 4. 20-24 
that the Vedic injunction “one should wear gold on one’s 
person” is merely purusatiha and not' kratmrtha'. Apararka 


1153. TRTswsj I vii. 156; ^ rnvn g -- 

1154. 31 - 51 : I rrsiT irw l 147. 39 ; vide 

106 (chap. 100 of cr. ed.) for the congenital blindness of 

1155. ^ wCinrHT^?n^qr- 

q. by mUT. on VT,II- 135, <ntr. HT- HI p. 534; compare 26. 25: vgmr 

urar ^ ' irfarn trgr vtn jt 

ll. The p. 157 appears to ascribe the verse to 

and the p. 172 ascribes it to qi ir viqu . Vide VUT Rumni 

U5T i iruT tr«n ftuicnv ii qmqr. 852 q. by 

II. p. 265, WT. Ill p. 490. 

1156. Vide H of Dh. vol. H. pp. 8-9 for the puru^rthas. 
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also holds the same view^^^^ and adds that women have the 
authority to perform purtadharma ( acts of charity such as 
construction of wells, temples &c. ). Vide H. of Dh. vol. IL 
pp. 844-45 for ista and purkt. 

The most famous passages on the grounds of exclusion from 
inheritance are Manu IX. 201, Yaj. II. 140 and Nar. ( dayabhaga, 
21-22). Manu IX. 201 provides “ impotent persons, outcasts 
( jxifita ), persons blind or deaf from birth, insane persons, 
idiots, the dumb and those deficient in any organ ( or sense ) are 

1157. ^ yaiunvrmfi i ^ 

31»TXI^ p- 743. 

1158. cTSJt I a ^ 

fhpn: H IX. 201 ; 3i3: • 3i?utsT%f%f?afbTisrf 

vragar: « vi. H- HQ ; ^ ^ g ^ a g B »^a^‘ a vi ^ g p^=laiT; 1 arau: 

af^ara ra^i ^raf^Turnra: 11 ^ af^a^*a> uaraa 1 3^1: f^^rat^T 
^laai^nm n q- by ^nrara V. 11 p. 102 (which explains as 

ag fSi an^ ), fa- a. p- 490 (fafT 3im?raa aiaaga^rfr), n. p. 272 ; 

faarlr? a^: ao^ asa aar^aarfarar: 1 s^aan sifa ^51 ^an: 1 

^raafhrraaaaaT aisNraTFaafa: 1 a^: ^ ^ w?5ata?a'?nTTt5ta: m ara:^ 

(^ra. 21-22). is variously explained ; fa. a. p. 489 ‘ famt ^ftafa 

aiaomfara: 1 aftabff^arrar^Raa; ’ 5 ‘ am amf mt f^ax S hifaxs a: ’ 

aiaaad?i?ri r a T p. 364. in gra^, the ftgf., ^rarnn. aiaat^, ^aaaa and srf. n. 
read a^aifaa;! (which means ‘one guilty of gaanrafs’). Vide jxg. XI. 59-66 
and chap. 37 for long lists of gaaiwais such as »nav, aia^ia, 

siaiaaania &C- The II.p, 270 reads axaauaai: and explains amifNi: 

axaariaa: ■•• 3aaati%aa e^ i aa i ^ a a^^i ?«^a aa’ and quotes aTgf v ;T %s<i,g in 
support ‘ sTiaaTfwaiaa RaaTa'^ar^anm maa^ ’ which is read as aiaarfaafa by 
the ^uia V. 3. p. 100. and stqare p. 720. The and p. 163 

read smaiMa in while read arqaif^ and explained it as ' ^rsi- 

ayii^<{iaui aaiaa^m ’ (vide ^raaaa). The gave 

this very explanation for ax uaifad . The R. a. reads sxarnfaa (p. 489) and 

gives the same explanation of it as the gjpuaa. The gq. P- 163 says 
it is better to explain axtpnfaa (derived from vigr meaning ■ sea voyage ’ ) 
differently, disapproves of the explanation of aiinnfgg given by the 
on the ground that for one guilty of sedition or high treason the breaking 
of a jar or of excommunication is not prescribed and that siqrnf^ means 
' one who goes to another continent or country by sea in a vessel for trade 
and the like’. Constantly engaging in sea voyage was one of the matters 
forbidden in the Kali age; vide ‘ g ’ quoted 

by -firidiud, which verse is quoted as from by • vol. III. 2 

p. 667. is wrong about high treason, jftgjr (20. 1-4) declares that 

one should desert even one’s father who is guilty of regicide and describes a 
ceremony in which an unclean vessel is brought by a slave or servant from 
a dust heap and is filled with water from a jar carried by a female slave and 
then the vessel Is struck with the foot and emptied with the words ’ I make 
so and so one who will get no water from me.' 
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entitled to no share Yaj. II. 140 declares that the impotent, the 
outcast and his son, a lame man, a mad man, an idiot, a blind man 
and one afflicted with an incurable disease are not entitled to a 
share. It will be noticed that Yaj. expressly excludes the son of 
an outcast, as do also Baud, and Devala. Nar, (dayabhaga 21-22) 
says ‘ one hostile to his father, an outcast ( patita ), an impotent 
person, one who goes to another continent by sea ( from India ) — ■ 
these even though they be aurasa sons shall not get a share ; 
how can a ksetraja ( a son of the wife raised by another person 
by appointment ) get a share ( if he has these defects ) and 
persons afflicted with long standing (like phthisis) and severe 
diseases ( like leprosy ), persons who are either idiots, insane or 
lame — these must be maintained by the family, but their sons 
are entitled to a share These verses of Manu, Yaj. and Nar 
have been quoted and explained in numerous decisions of the 
courts in India, but all such cases are mostly of academic inte- 
rest now since the passing of the Hindu Inheritance ( Disabi- 
lities Removal ) Act of 1928 and hence need not be dwelt upon 
here. The Act ( XII of 1928 ) applies to the whole of British 
India except to persons governed by the Dayabhaga school and 
provides that no person governed by the Hindu Law, other than 
a person who is and has been from birth a lunatic or idiot, shall 
be excluded from inheritance or from any right or share in 
joint family property by reason only of any disease, deformity 
or physical or mental defect. This Act is not retrospective 
and does not confer on any person any right in respect of any 
religious office or service or any right to the management of any 
religious or charitable trust which he would not have had before 
the Act, Therefore under the Act the only defects that would 
disqualify a person governed by the Mitaksara school from claim- 
ing partition or inheritance are congenital lunacy and congenital 
idiocy. Under the Dayabhaga school the grounds of exclusion 
will still remain as before except as modified by judicial deci- 
sions and by other Acts. An important question under the 
Mit. school arises in this way. What is the exact position of a 
son that is congenitally idiotic or insane. Both Manu (IX. 201 
and 203 ) and Yaj. ( II. 140, 141 ) declare that they are ammsa or 
niraniiaka ( not entitled to a share of the ancestral estate ), but 
must be given maintenance and if maintenance be not given 
by those who are liable to give it, they would incur sin (as 
Manu IX. 202 expressly says ) and that the sons of disqualified 
persons take a share, if they are themselves free from defects- 
If A has a son B who is congenitally idiotic, is B still a copar- 
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cener of A ( though not entitled to a share or to claim partition ) 
so that A cannot make a gift of the whole or a portioTJ of the 
property or a bequest thereof to his widow ? This question arose 
in Anurthammal v. Vallimayil I. L. R. ( 1942 ) Mad. 807 ( F. B. ), 
where it was decided that, when A made a will in the above 
circumstances bequeathing all family property absolutely to his 
widow and two sons were born to the disqualified man B after A’s 
death, the father had no power to make a will as the disqualified 
member B was still a coparcener (though not entitled to a share) 
and that he transmitted the heritage to his sons. The chief 
ground of the decision was a passage of the Sarasvatlvilasa 
( explained on pp. 817 and 828-830) which is quoted below 

The grounds of disqualification apply to males and females 
alike, as stated by the Mit. on Yaj. II. 140'^*“. A few remarks will 
be made on patita and his son. The commission of every sinful act 
did not make one patit^i as the word was technically understood. 
There were various grades among sins, which will be described 
in the section on patakas. The grave sins were differently 
enumerated by different ancient writers. In explaining^’** 


W. P. 364. The S. V. does not appear to be laying down any novel 
proposition. Ail that this passage appears to mean is that though these 
disqualified persons cannot themselves enjoy a share, yet they do have a share 
{ in theory) and if they can marry or are eligible for marriage their sons that 
are free from defects do take a share and that one cannot lay down a sweeping 
proposition that all congenitally dumb or insane persons or idiots can marry, 
but that there are degrees in these defects and in certain extreme circum. 
stances these disqualified persons cannot marry. Vide Madras Law Journal for 
1942 (Journal portion pp. 63-82) for a reasoned criticism of the F. B. case. 


1160. 


:• 31tTaj 


fBIvtTJrff?R4 1 f^. on riT. II. 140. 

1161. WH nni 1 m.X. 5. 6 ; 

fmg: • aWliraiMIM 3?fu»l-H}H vraiB I 

aai??rrt JBfraRTj 5W: 551; ^ qtriaR I BreiS VI. 27 . 


The meaning of this Rgveda verse is doubtful. The Nir. distinguishes 
between ar^fcqi and aw g m. For the various meanings of aw, vide H. of 
Dh. vol. II. p. 131 n. 290 and p. 148 «. 334. In the Nir.^ aw probably 
means 'foetus’, as it does in Gaut. XXI. 9 ‘ aw^fa ^laanf^aniT ^ ^ 
nuRii. Vas 20.23 ( aoifa tRapil wi|?oi aw?! «t^) 

appears to give two senses to ‘aw?!’ (kilter of a brahmana or killer of a 
foetus when its sex is not known ). 
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Bg. X. 5.6 “ the wise made seven boundaries ( restrictions ) by 
transgressing even any one of which a man becomes sinful 
the Nirukta VI. 27 enumerates the seven sins as “ theft, violat- 
ing the bed ( of the ffiirii ), murder of a brahmana, murder of a 
bhruna, continual performance of sinful acts, telling a lie as 
to a sinful matter ”. In the Tai. S, II. 5. 1. 1., Sat. Br. XIII. 
3. 1. 1. and other Brahmana texts, the murder of a brahmana 
seems to have been regarded as the gravest of all sins ( vide 
H. of Dh. vol. II. p. 147 and n. 333). In the Chandogya““ 
Up, V. 10. 9 the five great sinners are declared to be the thief 
of gold, the drinker of liquor, the violator of the guru’s bed, the 
murderer of a brahmana and one who associates with them. 
Gaut. (XXI. 1-3) declares that the murderer of a brahmana, the 
drinker of liquor, one guilty of sexual intercourse with the 
wife of his guru ( elder or teacher ) or with women who are 
the sapindas of his father or mother, a thief ( who steals a 
brahmana ’s gold), an atheist, one who continually does forbidden 
acts, one who does not abandon a patita ( son or the like through 
affection ) and one who deserts his relations though they are 
not pa/ita are palitas and so is one who incites another to commit 
a grave sin and also one who associates with a patUu for a year 
(as regards a vehicle, a seat and bed). Ap. Dh. S. (L 7. 21. 8-11) 
contains a longer list of grave sins {pahniya ), Vas. (I. 19-21) 
states that there are five grave sins (ma/iuputukas) viz. violating 
the bed of the guru, drinking liquor, murder of a learned brahmana, 
robbing a brahmana of gold and contact with a pcUita by being 
his teacher or pupil or priest or by contracting a matrimonial 
alliance with him. The Baud. Dh. S. II. 1. 50-56 has a somewhat 
different list of pdauiyu actions viz. sea voyage, robbing a 
brahmana of his wealth and misappropriating a deposit, per- 
jury for land, trading in ( forbidden ) articles, service under 
a sudra and having a child from a sudra woman. Manu XL 
54, Yaj. Ill 227 and Visnu Dh. S. S'). 1 enumerate the five well- 


1162. ftr'tRV art maj lurf^ 

I y v. lO. 9 ; 3 TJ, IV 3. 22 mentions as great 
sinners the thief and the soiff- Though some later smrtis employ the word 
it is always restricted by the commentators (e. g. Mit. on Yaj. III. 
227) to the theft of brahmana's gold. Vide H. of Dh. vol. II p. 580 for 
ancient texts asking a person to desert one’s father who is patita or a regicide 
(Stc , but never his mother even though she be patita. Vide 
57. 1-5. ‘am fJimrf: I srtfvf: I qracTc i writr-. t^ur- 

vtnsKxiiiflieif: ' ’ 
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known mahapatakas, viz. naurder of a brahmana, drinking of 
liquor, theft, incest and continuous association for a year with 
these. Association with any sinner of any sort for one year 
made the associater guilty of the same sin ( Yaj. III. 261)- 
Scimsarga or samyoga ( contact or association ) was of various 
kinds. Manu XI. 180 ( = Santi 165.37 = Baud. Dh. S. B. 1. 88 = 
Vas. 1. 22) states that a person who associates with a pcdita 
for a year as regards using the same vehicle or seat or taking 
food with him in the same row becomes patita ; but he becomes 
patita at once by being his sacrificial priest or by being his 
teacher of the Veda or by entering into^^“ a matrimonial 
alliance with him. Vrddha-Brhaspati^^^ { quoted by Mitaksara 
on Yaj. III. 261 ) states that association ( sankara ) with a patita 
is of nine kinds viz. occupying the same seat or bed, taking 
dinner in the same row with him, cooking food in his cooking 
pots, partaking of cooked food prepared by him, being a sacri- 
ficial priest or employing him as a priest, being his teacher of 
the Veda or making him one’s teacher of the Veda, giving him 
one’s daughter in marriage or taking his daughter in marriage, 
taking food with him in the same pot. Bevala^^^® declares that 
sin is passed on from one man to another by conversation ( with 
a sinner), by touching him, by his breath (coming in close 
contact with one’s nose ), by occupying the same vehicle (horse) 
or seat, by eating ( in his company ), by being a priest for him 
or by making him one’s priest, by being his teacher of Veda or 
making him one’s teacher or by matrimonial alliance. The 
same causes that led to a male being patita operated in the case 
of a woman to make her patita ; there was one additional cause 
viz a woman became patita by sexual connection with a male 
of a lower class than herself (Gaut. 21. 9, Yaj. IH. 297 and 
Saunaka ). The ancient sages were very considerate even 

1163. 

^ 35. 3-5. 

frmr. on vt-in. 26i. 

1164. i vrsRn-vt- 

i ^ ^ i mm. on 

III. 261 (printed text reads for q g rp if , but this seems to be wrong if 

we look at the explanation), p. 1086, p. 587 (both ascribe 

fo ). These verses are ascribed to in p. 99. 

1165. ^rarr- 

H q. by reEff. on rrf. III. 261, p. 1087. 

1166. I \ wrsn^ 

< firat. on vi. iii. 261. 
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to fallen women. They provide that even women that are pafita 
and have not yet performed the proper penance were not to be 
cast on the streets, but they were to be given a hut ( near the 
house) for residence and bare maintenance that would keep 
body and soul together and were to be guarded against further 
lapses ( Yaj. HI. 296 ). Vide H. of Dh. vol. n pp. 571-573. 

How far unchastity will debar a female from inheritance 
will be discussed a little later on. Adultery in general was an 
upapataka only according to Manu XI. 59 and the ordinary 
penance for it was candrdijava or govrata ( Manu XI. 117 ). But 
if the adultery was with a person of low caste, the woman 
became patita and would not have been entitled to a share on 
partition ( as a wife or mother ) under the old Hindu Law. 

In the case of those guilty of grave sins who did not 
perform the prayascittas prescribed for such sins there was a 
peculiar procedure called ghataspho^ prescribed for excommuni- 
cating them and severing all connection with them and treating 
them as dead, which has been described in H. of Dh. vol. II 
p. 388. Vide Gaut. 20. 2-7, Manu XL 182-184, Yaj. IH. 294- 
But when the sinner performed the appropriate prayascitta 
( penance ), the smrtis declare that he became fit to be associated 
with ( vyavakdrya ), he was to be welcomed by his relatives 
who were to take a bath along with him in a holy river or the 
like and who were to throw in the water an unused jar filled 
with water, he should offer grass to cows in the midst of his 
relations, they were not to find fault with him later on. Vide 
Manu XI. 186-187, Yaj. HI. 295,299, Vas. 15. 20, Gaut. 20- 10-14 
( which prescribes the recital of certain Vedic mantras and the 
offering of clarified butter into fire ). Ap. Dh, S. I. 9. 24. 24-25 
and I, lO. 29. 1-2 prescribe for the sinner who kills a guru or 
a srolriya that has performed soma sacrifice or a bhruria certain 
observances till death, but declare that such a person can never 
get rid of the loss of the right of association with all people, that 
there is no return for him to his relatives. In the Nirnaya- 
sindhu (III Uttarardha pp. 567-68) and in the Dharmasindhu 
( in Uttarardha pp. 453-54 ) the rite of ghatasphota for a patita 
and the rite for taking him back are concisely described. 

The smrtis state that when a man knowingly committed a 
sin, penances did not necessarily remove the otherworldly con- 

1167. 

g l aim. U. I. 9. 24, 24-25. 

1168. Vide Appendix, 
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sequences of the sin altogether but the sinner became fit to be 
associated with ( Yaj. III. 226 ). In the case of the pafila, even 
his son born after he committed a grave sin was held to be 
patita by most writers of smrtis ( Yaj. II. 140, Visnu Dh. S. 15. 
35-36, Kaut. III. 5)'*®. But in the case of the daughter a 
difference was mercifully made. Vas. ( 13. 51-53 states “ the 
sages say that one born of a patita becomes a patita, except a 
female child, since she is to go to another ( person as his wife ) ; 
one may marry her without accepting any wealth ( of her 
patita father ) along with her Yaj. III. 261 also says that the 
daughter of a patita may be married after making her fast and 
after making her leave everything ( belonging to the patita 
father ) in her father’s house. Visvarupa ( on Yaj. 111 . 257 ) quotes 
a prose passage from Harlta to the following effect ; the daughter 
of a patita should have fasted one day and night, should take 
a bath without clothes, should put on white and new garments 
in the morning, should loudly repeat thrice ‘ I do not belong to 
him ( my patita father ) nor is he anyone to me ’ and then she 
may be married at a sacred place ( river etc. ) or in one’s ( the 
bridegroom’s ) house. 

These rules about a patita led to this result that if a Hindu 
changed his religion or was excommunicated or was made an 
outcast for some lapse that his caste looked upon with great 
disfavour, he w'as deemed to have lost his rights of partition or 
inheritance. The Caste Disabilities Removal Act (XXI of 1850) 
abrogates these rules of the ancient”^* Hindu Law. 

1169. ^ vgx ^ g qmtot ^ 

fhqwT: t is. 34-36. On vr. II. 140 the ng. v'. 68i explains: nnsr; 

1170. mvT: iHT ig mq ii nvil 

I i3. 5 1 - 53 ; 1 v\- m 26i ; uur 

w ?nr?a: 1 vmaqq 3 fqwTnronvttmwtqHqaT snu: qr^mr- 

■Einqj efr^T ?qgt qlg^g 1 on trr. iii. 

257. The mtTf. on the same verse of TIT. quotes this passage (with slight 
variations) as from g^[gTfn». 

1171. Vide Khunni Lai y. Cobind L R, 38 I. A. p. 87 where A and 
B, being father and son as6 forming a joint family and A becoming a 
convert to the Moslem religion, it was held that A did not forfeit his interest 
in the joint family property and that the only effect of the conversion was that 
it operated as a severance of .A from the family and that one half of the 
property immediately vested in A and the other half in B, Vide p. 101 
where the P. C. say that the Legislature virtually set aside the provisions of 
the Hindu Law. The Act of 1850 is felt by many Hindus as a great hardship 
and should be removed from the statute book. In England the Blasphemy 
Act of 1698 is still in force. 
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All the smrtis say that those who are deprived of their 
rights to partition on account of the several defects mentioned 
are entitled to maintenance out of the family property 

as long as they are alive ( Gaut. 38. 41, Vas. 17. 54, 

Visnu Dh. S. 15. 33, Manu IX. 202, Yaj. II. 140 etc. ). If the 
disqualified persons want to marry or are married, then their 
sonless wives that are chaste should be maintained (Yaj. II. 142), 
but those that are unchaste should be driven out and so also 
those wives that are hostile to the family : but the Mit, adds 
that even hostile wives of disqualified heirs must be maintained 
provided they are chaste. If the disqualified person has an 

annisci son or kselraja son^’^** who is free from the defects 

mentioned above ( such as impotence ) he becomes entitled to 
a share of the joint family property and the daughters of dis- 
qualified persons are entitled to be maintained in the family 
and provision must be made for their marriages (Manu IX. 203t 
Yaj. II. 141). It follows that disqualified heirs could not adopt, 
since Yaj. II. 141 mentions only aurasa and ksetraja sons. 
Many of the smrtis did not allow even maintenance to the 
jxitifa and his son ( vide Baud, Dh, S. IL 2. 46, Kaut. HI. 5, 
Devala, Visnu Dh. S, 15. 35-36 ), Coparceners were prevented 
from claiming a share at a partition if at the time of the partition 
they were labouring under the defects mentioned above. But 
if after partition the defect which disqualified a member be 

1171a. 3^ ifmv 5^: 

I 0“ 1+1- I" former ages a ^rwsi son was 

possible in the case of an impotent person. The 3td$rT9 also (111.5) 
states ^ >Tnn«f »mf in^ a i; t ^ 

gh irsrst^ ^ ii. ng IX. 203 

allows even impotent persons to marry, though he appears to have disapprov- 
ed of it. A is indicated, acc. to by the following signs; ‘ sr ijw 

^ t r'hi: ifw; w » gnm. 

q. iy ^PHTPr V. 8. p. 102. sTf?? ( 9-10) states the signs of a potent 
man and in verses 11-13 speaks of 14 kinds of impotent persons. The 
in III. 18 declares that the means of judging about impotence are 
women, froth of urine and the sinking of the faeces in water 
^Ptt ^). The close agreement between Kant, and 

Kit., may be noted. 

1172. 

t ^r^hrf 

UmrtVfV WUnT'Vrqcltrd; t fjsri. on vt.H. 140. Vide Deo Kishen V. Budh 
Prakash 5 All. 509 (F. B.) and Abilakh v, Bhekhi 22 Cal, 804 for cases 
respectively of insanity at the time of inheritance barring succession and 
supervening insanity not divesting a person. 

78 
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removed by medical treatment or the like then the disqualified 
member was entitled to reopen the partition on the analogy of 
a posthumous son born after partition. So also if a person is 
quite free from defect when he takes at a partition a share in 
joint family property or inherits, subsequently supervening 
defect does not divest the property once vested in him. 

Some of the smrtis contain rules that appear to be only 
recommendatory. Ap. S. II. 6. 14. 15 says that if even the 

eldest son or brother were to waste joint wealth in immoral 
or improper ways he should be given no share ( by the father or 
brothers at a partition). To the same effect are Gaut. 28. 38 and 
Manu IX. 214. 

Gaut. 28. 43 and Visnu Dh. S, 15. 37 provide'^’* that the sons 
of pi'aiilonw, unions ( i. e. of a man with a woman of a higher 
class ) are to be dealt with like the sons of a brahmana from a 
sudra woman i. e. they would be entitled to maintenance from 
their father, though pratiloma unions were condemned. Kat. 
( 862-864 ) provides that the son of a woman married out of her 
order, one who is born of a mgotra union and one who is an 
apostate from the order of ascetics do not obtain ancestral 
wealth ; but the son of a woman married in the wrong order 
takes the ancestral wealth if he is of the same class as his 
father, and the son of a woman who is not of the same caste as 
the husband ( but of a lower caste ) and is married in the proper 
order takes the wealth of the father. But the son of a woman 


1173. inmni • 3ini. q,. n. 

6. 14. 15 ; ST I 28. 38. 

1174. I tt). 28. 43 ; mrfr fimg i 

15. 37; i jt fT^»r ^ 

n i wnigivt ^ ii 

^ a^rjT: tt • «i4fi-»E?rq^»T?Trvs n 

^fSTWcrnrl? g ll^imn. (862-864) q. by V. 14 

p. 103, f%. X- P* 491, R. fw- PP- 133-134, srf. tngjs PP- 163-164. The word 
aithirig i g a is interpreted in two ways : ( 1 ) If a brahmana married a 

ksatriya girl first and then married a brahmana gill, both women became 
STltriftgT ( as the procedure was against Manu III. 12). The son of the ksa- 
triya woman in such a case did not take the wealth of his father but only 
the son of the other woman took it. The other interpretation (given by 
thesTRfKW^) is based upon the doctrine of for which videH. of 

Dh. vol. II. PP 546-549 and Mann. III. 172. The son of a younger sister 
married before her elder sister and of the latter married after a younger one 
were both excluded from inheritance to their father. Kat. (862) is quoted in 
Natha v. Ch^ialal 55 Bom, 1 at p. 8. 
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united with a man in the reverse order of castes does not take 
the ancestral estate ; but the approved view is that he should be 
given food and raiment till his death by the kinsmen. In case 
there are no kinsmen such a son takes the whole wealth of his 
father and if the father left no wealth kinsmen are not bound to 
maintain him. 

Provision must also be made before ordering partition in 
a suit for partition by a brother for the marriage expenses of the 
unmarried sister or sisters of the brothers. Here there has been 
a great divergence of views among the writers of digests and 
commentaries, Kaut, IIL5 (quoted below in 1 181), Visnu Dh. S.18. 
35 and 15. 31 and Br. simply state that wealth for the marriage 
expenses of the unmarried sisters must be set apart. But Manu 
IX. 118, Yaj. n. 124 and Kat. ( 858 )«« gtate that the brothers 
should get their unmarried sisters married by giving them one 
fourth share. The Mit. explains that this does not mean that 
each brother is to give one fourth of his share to the sister ( for in 
that case if there are five brothers and one unmarried sister she 
may get more than each brother) but that the unmarried sister 
is to get one fourth of what she would have got if she were a 
male and that if a person has sons and daughters from wives 
of different classes then the unmarried daughter of the wife of 
each class will take one fourth of what her brother from the 
same mother would have taken. The Mit. further adds that 
one should not explain that the word “ one fourth ” is not to 
be taken literally and that the unmarried sister gets only as 
much as is necessary for her marriage, since such an explana> 
tion is opposed to the express words of Manu IX. 118 and since 
Manu declaress sinfulness as the consequence of not giving 
one fourth share. The Mit. informs us that its explanation was 
the same as that of Asahaya and Medhatitbi and that Bharuci 
gave another explanation ( viz. that an unmarried sister was 
entitled to as much wealth as would be necessary for her 


1175. i g^rrwr g wt: 

q. by grWR III. 35 p. 69. II. p. 268, R r. 

p. 494. This text is cited in 53 Mad, 84 at p, 97, 

1176. ^4^ I 3 ^ l^tTUT^r ^ 

... trf^: i Brnr- on 4 jt. 

II. 124. 
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marriage and not to a definite share ). The Dayabhaga held the 
opinion that if ancestral wealth was small, the provision for 
the marriage of the unmarried daughter should be made by 
giving her a fourth share but if the wealth was ample then she 
should get only as much as was necessary for her marriage^ The 
Sm. C., V. R. p. 494, V. C. p. 134 follow the view of Bharuci. 
while the V. M. ( p. 106 ), Madanaratna and V. P. ( p. 456 ff ) 
follow the Mit. The former group particularly relies on the 
texts of Devala'^^^® ( wealth necessary for marriage should be 
given, to unmarried daughters from the paternal estate ), Sankha 
( when partition of heritage takes place the unmarried daughter 
takes the maidenly trinkets, wealth for her marriage expenses 
and stridhana ) and Visnu Dh. S. 15. 31. In modern times the 
Courts allow no share to unmarried daughters hut only provi* 
sion for marriage expenses and this too is restricted to the 
unmarried sister of a person who requires or sues for partition 
and does not hold good as to the daughters of brothers or other 
collaterals In Bhagamti Sfuikul v. Ram Jalan ib All. it 
was held (atp. 299 ) that “quarter share” in the text means 
as much money as will suffice for marriage expenses and that 
where the daughter was a cripple and blind and all the property 
was w'orth Rs. 500 an alienation of the whole of it by the 
widowed mother for raising a dowry for the daughter was 
justifiable. 


1177. 3151^ 5%: t wgs 

III. 36, 39 pp. 69-70. The p. 171 says: ti4 : 


1 1 7S. WStt 5^^- 

gTO q. by n. p. 268, p, 451, vri. Hf. Ill p. 510; 

iivnvjnb grvra i q. by n. 

p. 269, ft, X. p. 495, TO. m. III. p. 511 ; i 

15. 31. 


1179. vide Sttfcftbayya v. Anant 53 Mad. 84, where A had a son S by 
one wife and a son SI and three daughters Dl, D2, and D3 by another wife 
and S sued A and SI for partition and Dl was married after the institution 
of the suit, one-third of the marriage expenses of Dl were deducted from 
the one-third shaie of SI and as regards one-third of the marriage expenses 
of D2 and D3 (which were yet to be incurred) his share (one-third) was 
charged with one-third expenses of marriage, but it was held that he was 
not liable for the marriage expenses of the daughter of his brother S 1. 
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Mode of partition and allotment' of shares. 

Before allotting shares provision must be made out of the 
joint family property for the payment of joint family debts 
for the personal debts of the father that are not immoral or 
illegal, for small gifts of affection made by the father, the 
maintenance of disqualified coparceners and female dependent 
members and for marriage expenses. Vide Manu VUI. 166 ( as to 
family debts ), Yaj. II, 117, Nar. ( dayabhaga 33 ) and Kat. 850 
(for payment of father’s debts and gifts of affection) and 542-43 
(for the various legal necessities If brothers want to 
separate and some of them are already married and others are 
unmarried then provision must be made for the samskaras (such 
as marriages) of the latter from the joint family property". 
Even Kautilya makes provision for the marriage of unmarried 
brothers and sisters’^*^. Yaj. II. 134, Nar. ( dayabhaga 33 ), Br. 
( S. B. E, 33 p. 373 verse 31 ) lay down that the safnskaras 
( upanayana, marriage &c.) of younger brothers must be provided 
for out of paternal wealth 


1179a. I 31 s55itw ni. 5; 5(fot 

I 850 q by II. p. 273, p. 446 (reads 

for-^jet). The verse is quoted in Ponappa v Pappuvayyangar 4 Mad. 
1 (F. B.) at p. 49. 


1180. I II 

^ •• qnrqi. 

542-543 q. by p. 647. U. Pp. 174-175, R X. p. 56. qift: 

means 


1181. i Mfl- 

III. 5 ; ^ I %qnwreqnT- 

I ff. q. by II. p. 269 WlSh ft- X- P- 492 ; 

qrera fn V’tni > wqnqr aigPrs^H: qsrqqiiv h 

q. by ^qr. p. 106, attributed to by srqrRp. 731, iixf. *Tf III. 508, 
V. p. 454 (all these read ^ ^ or yr^srni). qRoPT^^i 

Pt I fq’aqn on rfr. II. 128 (Tri. ed.) ; 3t#f|prrr'>f 

at^ort anNftat ^ rniTFaaqqut q«ir%am; qitbq vr. p. 648. 


1182. This rule, according to Yaj. II. 124, was restricted to brothers 
only and was not to be extended. If, for example, there is a joint family 
consisting of several cousins with their sons and the marriages of some of 
the sons of the cousins are performed at the expense of the joint family, then 
when a suit'is filed for partition no provision can be made for the marriages 
of other sons of the cousins. Vide Ramlinga v. Narayan L. R. 49 1. A. 
168, Injairam v. Nathu 31 Bom. 54, it was held that in a partition suit 


( Continued on the next page ) 
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It has already been seen that a father could during his life 
time separate his sons from himself and also among them- 
selves and that he could assign shares of property to his 
sons. This power of the father is indicated even in the Tai. 
S. IIL 1. 9. 4 ( quoted above in note 1 055 ) which refers to the 
story of Manu having distributed his wealth among his sons. 
It is argued by Ap. Dh. S. II. 6. 14. 11 that, as this Vedic text 
( Tai. S. ) doe's not expressly state that any difference was made 
by Manu as to the shares of his sons, the division must have 
been equal, that therefore the preference of the eldest son is 
forbidden by the sastras and that when the Tai. S. II. 5. 2. 7 
states that “ they distinguish the eldest by ( a larger share of ) 
the wealth ” that is not a rule, but a mere aniioada ( a statement 
of fact ) and the Vedic passage only recites what some people 
do in spite of the rule of the iiastras. The general rule, in the 
absence of express provision to the contrary, is equal distribu- 
tion, as stated in Jai. X, 3. 53 {samam syad-airutituat ) which is 
relied upon by the prima facie view in Mit. on Yaj. II. 265. 
From the Tai. S. it appears that both practices viz. equal 
division of property among ail sons and giving a larger share 
to the eldest were wellknown in those far-off ages. Ap. n. 6. 


( Continued frwu the last page ) 

between father and sons, a minor son is entitled to have provision made for 
his thread, betrothal and marriage ceremonies out of the joint family pro- 
perty before the property is partitioned. In Sundrabai v. Shiv Narayan 
32 Bom. 81 it was held that marriage is one of the samskaras wrbich both 
Yaj. and Narada refer to. In 38 Mad. 556 the same principle was established. 
But in Venkatarayudu v. Sivaramkrishnayya 58 Mad. 126 and in PraK- 
jivan V. Motiram 29 Bom. L. R. 1412 it has been held that the decisions 
in 38 Mad. 556 and in 31 Bora. 54 must be regarded as overruled by the 
P. C. decision in L. R. 49 I. A. 168, and in 58 Mad. 126 it was held that 
an unmarried brother is not entitled to have provision made for his marriage 
in a decree for partition. It is submitted with great respect that these 
Madras and Bombay decisions are wrong so far as unmarried brothers are 
concerned, that they go against the express texts of several writers like 
Kautilya. Narada, Br., Vis'varupa, Madanaparijata (p. 648) and that the 
Privy Council in 49 I. A. 168 was dealing with the provision for marriages 
Of the children of coparceners and not of brothers. 

1182a. It has been held in Ekallu Suhharami v. Ekallu Chenchura^ 
ghavnn (1945) IM.L.J. p. 151 that the paternal grandfather has no 
power to separate bis grandsons among themselves and that it is only the 
father who has this power. 
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14. 7 clearly states that in some countries gold or black 
corn or black produce of the earth is the ( special ) share of the 
eldest. Almost all the sutras and smrtis prescribe the rule of 
equal division among the sons of wives of the same class as the 
father ( vide Ap. Dh. S. II. 6. 14. 1, Baud. Dh. S. H. 2; 2-3, 
Manu IX 156, Yaj. H. 117, Visnu Dh, S. 18. 36, Kaut. IIL 5, 
Br. S. B. E. 33 p. 371 v. 10, Kat. 838 ). Some of these no doubt 
refer to the special share or provision given to the eldest (called 
uddhara ). Kaut. says “ the father in a partition during his 
own life should not give a special share to one out of several 
sons, nor should he deprive a son of a share without any 
cause (such as blindness etc. ).” Kat. 843 says the same 
thing in almost the same words. But from certain passages when 
construed literally (such as Yaj. 11. 116, Nar. dayabhaga 15 ) it 
appears that the early Indianfather often distributed the ancestral 
wealth among his sons just as he pleased. Nar. ( dayabhSga 
15)1185 gays: “When a father has distributed his property amongst 
his sons that is a lawful distribution for them ( and cannot be 
set aside ), whether the share of one be less or greater than or 
equal to the shares of the rest ; for the father is the lord of all ”, 
To the same effect is Br. ( S. B. E. vol, 33 p. 370 v. 4 ) who adds 
that if they try to alter the arrangement ( made by the father ) 
they shall be punished. But later on these passages were 
either held to apply to former ages ( V. Mayukha p. 99 says so ) 
or to the self-acquired property of the father ( Mit. on Yaj. 
n. 114 ) or were so interpreted as to mean that the partition 
made by the father could not be annulled if it was legal, but if 
illegal it could be set aside ( Mit. on Yaj. II. 116, Madanaratna^ 
MadanapHrijata p. 646 ). Nar. ( dayabhaga 16 ) himself denies 
authority to the father to give shares to the sons as he pleases 


1183. sTjd 1 ... I ©tiuj 

^ I ... » ng: ^ 

UTPni: I 3?m. U. n. 6. 14. 1, 6-7, 10-13. 

1184. fttn i ^ ni- 

5 p. 161 ; g ^ 5# 

H apimn. 843 q. by I. 84 (p. 56), Jf. p. 439. 

1185. g ranw % ^ w ^ mi: it ftnt 

vg: « (grmpi 15); >n»n: farar t t qnjsfhrr 

R^«rr# ?5r?»I*Tr » l?-. q. by ajqrre p. 717, II. p, 261, «qq. ft. p. 413. 

R. V. p. 468 (ascribes to sing, fW. and qr. ). The «q. (p; 99) says 

‘ tgPf nng: — ... sigt— gR » i 
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when he is suffering from diseases, is angry ( with a son or 
sons ), or is engrossed in pleasures or pursues paths opposed to 
sastras. 

The eldest son has recei\ed special treatment in all ages 
down to modern times (vide p. 566 above ). That treatment took 
various forms. Sometimes the texts say that the eldest son 
took the whole estate. Ap. IL 6. 14. 6, Manu IX. 105-107, Nar. 
(dayabhaga 5) refer to this view. Manu (IX 105-107) allows the 
eldest son to take the entire paternal estate, provides that the 
other sons should depend for their maintenance on the eldest 
son as on the father, remarks that the eldest by the mere fact 
of his birth enables the father to free himself from the debt to 
the ancestors and that therefore he ( the eldest ) deserves to 
get from the father the entire estate.*'®* 

Another mode of dealing with the privileges of the eldest 
son was to give him some excellent or valuable article and 
then to distribute the rest equally. The Tai. S, 11. 2. 2. 7 seems 
to have been understood by Ap. Dh. S. II. 6. 14. 1 and Baud. 
Dh. S. II. 2. 2-5"®* in this sense. Manu IX. 114 says that the 
eldest may get the best of all the items of wealth, whatever is 
the most eminent and the best of a group of ten cattle. Br. 
( 8. B. E. 33 p. 371 verse 8 ) is to the same effect. Kaut. III. 6 
points out that according to Usanas among the sons born of 
the same mother, goats shall be the special share of the eldest 
among brahmapas, horses among ksatriyas, cows among 
vaisyas and sheep among sudras, that if there be no quadrupeds 
the eldest Was to take an additional share of one-tenth of the 
whole property excepting precious stones, since he releases his 
father from fetters ( of Hell ) by offering sraddha. Kaut. him- 
self holds that the eldest should get the vehicle and ornaments 
of his father ( after the latter’s death ); the middle-most his 
bed, seat and the bronze plate from which the father took his 
nieals ; and the youngest should get black grain ( like sesame ), ' 


1186. Compare tbe Vedic passages about the three debts owed to gods, 
ancestors and sages quoted in H. of Dh. vol. 11. pp. 270 (n. 621), 425 
(n. 1008), 560 (n. 1302). 

^1187. Tig; gfw: 1 I ^ gr ^- 

I IPTITST^ 5# afWi I u. g;. II. 2. 2-5. 

wnrwJa is explained as by II. p, 260 and am. also 

(II. 6. 14. 1) employs the words a rap T fil T (having satisfied the 

eldest by giving him an excellent article of wealth), r. p, 467 explains 



mj 


Special share for the eldest son 


625 


iron, domestic utensils and the bullock cart, Harita“®® says: 
“ at a partition the eldest should get a bull, the most precious 
wealth, the images for worship and the ancestral house, the other 
brothers should go out and build new houses or if there be a single 
house the eldest should get the southern (or best) portion ”, This 
special allotment to the eldest is called uddfiara { lit. what is 
first taken out ) in Manu IX. 115-116 and Visnu Dh. S, 18. 37, 
and Baud, employs the form “ uddharet ”, There were other 
methods also prescribed for special distribution of wealth. 
Gaut. 28. 5 says that the eldest should get one-twentieth of the 
whole as a special share, a bull and a cow, a cow, a chariot to 
which horses, asses or mules are yoked and a bull. Manu IX. 
112 provides that the special share of the eldest was one- 
twentieth of the whole property and whatever was the most 
valuable out of the ancestral property, the middlemost son 
should get half of this ( i. e. one-fortieth part ) and the youngest 
one-fourth of this ( one-eightieth of the whole ). Manu IX. 117 
states that when no valuable items are taken out for the eldest 
the latter should get two shares, the son next to him one share 
and a half and the other sons one share each. Vas. 17. 42, Nar. 
( dayabhaga 13 ), Br. ( S. B. E, vol. 33 p. 371 verse 9 ) also give 
two shares to the eldest, the latter making it to depend on the 
possession of learning and good qualities by the eldest. Similarly 
Nar. (dayabhaga 12), Br. (S.B.E. vol. 33p.370 verseS) provide^'’® 
that when the father makes a division during his lifetime he 
may retain two shares for himself. Sankha-Likhita allowed this 
right to the father only when he had an only son. 


1188. nvr ^ ^ 

I I flfid q. by r. 

p, 471. Vide Damodardas v. Uttamram 17 Bom. 271, 288. for the 
eldest son being given the custody of the family idol and the property 
appertaining to it. 

1189. t S'?! f^- 

w. H 1?. q. by H 42 p. 42, x. p. 480, II. p. 266, 

vn. ?n. III. P- 490. quotes first half as (p. 218). 

^1190. gftqigHlii g fg^n I f?. q. by II. 35 p. 36, 

tit VI. II. p. 261, sqg. p, 414, ij. p. 444, fg. ?. p. 465. 

1191. vrnrmfn^: q. by f|. ?. 

pp. 465, gnnmi II. 59 pp 47-48, 3tg?l4i p. 717 (attributes to ). The 
gnPrnr does not take the word as a '■Igd'lR but explains it as meaning 


tram I vratram i virarrat qt^lRiRtTifq 4qr a t{n.q>is;q ^r^- 

qm ' 41 tluir^q aiq qg l >. The vrraqqnv seems to be that of the 

The (folio 91 b) refers to 'rrirsna’s explanation ( 

^Sqivfl ). The rq. sj. p. 444 criticizes gTtnnq. 

79 



636 


History of Dharmasastra 


[ VoL 


In course of time there was a revulsion of popular 
feeling against allowing a special share to the eldest son and 
even to the father. Kat. (838)^^’^ states that where the parents 
and brothers divide the whole joint property in equal shares 
that is a just ( or legal ) division. Br. ( S. B. E. 33^^’^ p. 370 
verse 3 ) declares that the father and sons are entitled to equal 
shares in lands and houses that are ancestral, but in property 
acquired by the father the sons cannot claim a share against 
the will of the father. The V. M. ( p. 95 ) remarks on this 
that it follows impliedly that in the wealth acquired by the 
grand-father or other ( remoter) ancestor, the sons can demand 
a partition even against the father’s desire. 

According to Manu IX. if all wives of a person are 

of the same caste, then the son who is born first ( even from a 
wife who is junior i. e. married later ) is the eldest son and 
that among twins the one that is born first is the eldest 
(verse 126), just as in the Subrahmany a texts the invoca- 
tion of Indra is made by the name of the first-born. But if 
he has wives of different castes then the son of the wife of his 
own caste is the eldest ( though born later ) and the son of a 
wife of a lower caste though born first would be postponed. 
Devala^^*“ quoted in V. R. p. 477 and V. C, p. 128 says the 


1192. wanfl 

H ^rU’Tr. 838 q. by ffUt'U- II' P 260, (folio 91 b), 

p. 98, SI. p. 448 which last remarks ‘ tier'll 

• ••• sw 

^ sngf^Tfi; i 40Tit$i*fr ^rr guiPtm ’ 

1193. aiUHtH 

fS f^q r H 1?. q- by P- which adds ‘ WlTrMd|H^I«rf5)Jf cT^pTHS- 

1194. 5i(IunWH$iqiT: • W 'j^oirq^ii+n '»i«4ni 'PlSni 
UST II ug. IX. 125 : the i|. t%. p. 128 after quoting this verse remarks 

vtmg qufwvn ^t q^^raruft ^ and III. 

p. 251 says ‘ ^ iBp tgt q t «j;4Vw' U q«aiwiin 

1195. For Subrahmanya invocation, vide H. of Dh. vol. II pp. 1144-45 
and note 2550 as to how the names of descendants by the seniority of birth 
are included in that invocation. 

1195a. I 94'^ q^i| Pet sf*nt 

5 ^ I gTrriw: ' %Wc5 q. by m. x- 477, f|. f%. 

p. 128, Hu'iq i ’u^g III- i^TU p. 251. The %3nJ^ on 18. 37 correctly 

points out that the word ^ JPU quoted by 

Sridhara (in his comment on the ^ruRtr). 
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same as Manu IX, 125. Manu IX. 123 and Gaut. 28. 16 appear 
to conflict with Manu IX. 125 and probably refer to some 
other ancient text or opinion. The V. Mayukha (pp. 97-98) notes 
that in some medical works and in the ( commentary on the ) 
Bhagavata Purana III. 17. 18, it is said that among twins the 
one born later is deemed to be the elder, but that this, being 
opposed to the indications contained in the Vedic Subrahmanya 
formula and in Manu IX. 126, has no bearing here ( but only 
in medical matters ). The Nirnayasindhu ( 111 Purvardha p. 251 ) 
makes a reference to the Bhagavata. 

General feeling went so much against allowing a special 
share to the eldest or allowing the father to make an unequal 
division among his sons, that such action was condemned in the 
same breath with niyoga,'^^^^ or the sacrifice of the cow called 
Anubandhya. It is very instructive to follow the agruments of 
the Mit. and other writers on this point. The oldest extant 
commentator, Medhatithi, on Manu IX, 112 shows that even 
before his time there were writers that held that the 
texts of Manu on niyoga and on the special share to the eldest 
at a partition were in vogue only in bygone days and not in 
their days, that the rules of the smrtis were conditioned by 
time and country, just as sattras of long duration, though 
declared in the Vedic texts committed to memory by Vedic 
students, were not being performed and just as Manu ( I. 85 ) 
declares that the dharmas were different in different yugas. But 
Medhatithi does not accept this reasoning, denies that 
different dharmas are prescribed for different yugas and holds 
that there is no restriction as to the dharmas to be performed in 
a country. Though sattras may not be performed now still it is 
possible to perform them. The argument of the Mit, on Yaj. 


1196, For niyoga vide H. of Dh. vol. II pp. 599-607. The anu* 
baadhya (or anubandhya, a barren cOw) was sacrificed after the Udayamya 
iqti performed at the end of the Agnistoma. Even in the times of the 
sutras (such as Ap. Srauta XIII. 24. 10 and Kat. Srauta X, 9,14-15) 
Stniksd (curds mixed in heated milk) was optionally offered. Vide. H. of 
Dh. vol. fl. pp. 1200-1201. 

1197. ^ I 3135^ 

' huiraf*! on IX. 112. 
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11. 117 is briefly as follows^'^^ : — Unequal division though found 
in the sastras ( e. g. Manu IX. 105, 112, 116, 117, Yaj. 11. 114 ) 
should not be practised because it has come to be condemned 
( or has become hateful to ) by the people, since there is the 
prohibition ( in Yaj. I. 156 ) that an action, though prescribed 
in the sastras, should not be performed when it has come to be 
condemned by the people, since such an action does not lead to the 
attainment of Heaven. For example, though Yaj. 1. 109 prescribes 
the offering of a big ox or a goat to a learned brahmana guest, it 
is not now practised because people have come to hate it ; or just 
as, although there is a Vedic text laying down the sacrificing of a 
cow “ one should sacrifice a barren cow called anubandhya for 
Mitra and Varuna ”, still it is not done because people condemn 
it. And it has been said “ just as the practice of niyoga or the 
killing of the anubandhya cow is not now in vogue, so also 
division after giving a special share ( to the eldest son ) does 
not now exist Apastamba also ( 11. 6. 14. 1-14 ) prescribes 
equal division, refers to the view of some that the eldest takes 
the whole estate, shows that allotting a special share to the 
eldest is the view of some and refutes it as opposed to the 
sastras by quoting the Vedic text “ Manu divided his wealth 
among his sons ”. Therefore unequal division though found in 
the sastra should not be practised as it is opposed to popular 
sentiments and to the Veda and so Yaj. ( 11. 117 ) gives the 
restrictive rule that in partitioning there must be equal divi- 
sion. The Sm. C. ( IL p. 266 ) tells us that Dharesvara also 
did not discuss passages like Manu IX. 112 since he said that 
the practice ( of uddharavibhaga ) had been altogether given up 
by the people 


1198. 31V mvvr f^vnr; 

ft I VT vfTsr vi wrfvvrvirvipivti- 

fit Rurtfq i v«n VT-nvtvvorf »it 

I WT ftvMTtmT Vt 5113- 

VT I nvt^(Tm»mfrsfv ^ wJift vat it-ifa i ... Rmv: 

vnvissTfv *1138 V wit i ftar. 

on VT. II. 117. The verse VVT ftvPT* is attributed to the by the 

(folio 92a) and ^v. V. p. 443 and to the by H. p, 266 

which reads =UTn^ and explains The 

ft. p. 414 ascribes it to srsjwft ; the qtl. m. HI. 492, rvVfTOnt P- 219, 
and others attribute it to 


'm'vtwhinsc i ^ trstv f vrwtft v fv’3T- 

^3fif^. II. p. 266, 



ni] Divergent views on uddhara-vibMga 629 

The Sm. C. finds fault with Visvarupa for saying that just as 
the offering of an ox or a goat to a learned brahmana is not 
practised because the practice of the sistas is against it, so 
uddhura is not practised. It says that when there is a conflict 
between a smrti text and sistdcara, the latter is the weaker ( of the 
two ) and cannot refute the smrti text as laid down by Vas. 
I. 4-5. Further not offering a bull cannot be said to be sistacara, 
but it is really the absence of sistacara. The Sm. C. finds fault 
with the Mit. for saying that people have come to condemn a 
special share for the eldest. It says that, on the contrary, if a 
special share is given to the eldest who is endowed with learn- 
ing, good qualities or holy actions then people commend such a 
procedure. The Madanaratna^^®® quotes the verse “ yatha 
niyoga &c., ” and a verse from the Adipurana. The V. P. 

( pp. 442-443 ) generally follows the Mit., but criticizes it by 
saying that there is no real sniti-virodlia ( opposition to a Vedic 
text). If that were so, as sruti (the Veda) is promulgated for all 
ages, unequal division would be forbidden in all ages and it 
would follow that the particular sruti passages speaking of 


1200. 

1 ^ •rratj 

’TW ^ Wlij'jfMi N 

I I ^ ti I 

(folio 92 a). The verse is quoted in the Sm, C. (11. p. 266) also 

from a grTW ( without naming it ). Rao Bahadur Rangaswami Aiyangar 
( in Introduction to V. Nir. XLIX-LI) wrongly thinks that by is 

meant the fSr. of which quotes the verse ^ from 

U.»nq | '3 . He failed to note that the verse rjsrr % &c. is quoted by 

the Mit. on Yaj, II. 117, the Mitaksara being one of the authorities quoted in 
the V. Nir. Therefore the from which the verse is said to have 

been taken is the work of that name also called tfhr^. 


1201 . g i fw i am hNi- 

<i%ri I girpcfir strait cren^^f^^! i aivrr«n 

I! I ^rar RR 'n er?f»r5n%^l ^tRih q? i q^rrRisr'imTsisT' 

?T»r I «r. q. 


p. 442. It should be noted that reads the verse of Yaj. as an?T^ 

and takes at^^ as ( at + g + aivt past p. participle of ai^) 
‘ aiwvi^ atS<HH. • ’. He then notices another reading 

st^sfrcf which means at^tr^rntr^ ( not bringing about welfare in the end ). He 
further explains ‘ ^ ^ I >. 
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unequal division are without authority, since it ( unequal divi- 
sion ) could not have been practised in other ages also ( but as 
a matter of fact it was ) ; besides Baud, sets out another Vedic 
text which mentions unequal division. The V, P. desiring to 
guard against the rather wide statement that whatever is 
condemned by the people should not be practised holds that the 
word “ loka ” in Yaj. L 156 means “ yuga otherwise there 
would be confusion about what is proper conduct and what does 
not lead to Heaven. The condemnation by low or ordinary 
people who are quite innocent of sastras cannot make an action 
incapable of leading to Heaven, since such people might con- 
demn the hiniaa ( slaughter ) of the animal offered to Agni and 
Soma. The above discussion illustrates how practices once 
recognized by Vedic passages and by the people gradually 
fell into disuetude and how reason and the common sense 
of ordinary people asserted themselves even against Vedic 
and smrti texts. The Mit. is very clear in its statement 
that whatever comes to be hated by the people in 
general should not be practised, even though it was once 
practised and has the support and authority of Vedic and smyti 
texts behind it, Those who desire change in social customs 
and the practices of the people in various directions rely on 
this text of Yaj. and on similar texts'**^ of Manu IV. 176 and 
Visnu Dh. S. 71. 85 and on the Mit. for authority. Orthodox 
writers like Mitramika therefore have to twust plain words 
like “ loka ”, since they cannot tolerate the idea that common 
people can have anything to say in what these writers believe 
to be the injunctions of the sastra. Instead of candidly saying 
that ancient practices came to be modified by common i)eople, 
writers like Mitramisra say that common people should not 
l>e listened to in these matters, that each yuga has its own 
peculiar practices and that common people have no authority 
to change sastric practices prescribed by the texts for a 
particular age. It is sheer quibbling to say that not offering a 
bull is not sistacara, but absence of sistacara; what is clear is 
that common people abhorred the practice of niyoga and the 
killing of a cow in a sacrifice and writers of sutras and smrtis 
fell into line with them and prohibited such practices in the 


1202 . ^ 

IV. 176; ^ 

71. 81-85; ^ ^ I. 95. 
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Kali age, though they were either permitted or ( even ) enjoined 
by the Vedic texts ; that is, the voice of the common man or 
his revolt was allowed to prevail over the word of the 
sacred Veda. 

Though the assignment of a larger share to the eldest son 
or giving him the whole property ceased to he generally 
prevalent, vestiges of it are still found. There are certain 
estates in the nature of zamindaries or a raj that are impartible 
and descend by the rule of primogeniture to a single heir. 
Vide Baboo Gunesh Didta v. Maharaja Moheshiir 6 Moo. I A. 164, 
Neelkisto v. Beer Chundei- 12 Moo. I. A. 523, Mohesh v. Salrughan 
29 I. A. 62, Bam Nundtin v. Maharani Janki 29 I. A. 178 for 
examples of impartible estates. Sometimes by custom certain 
estates such as Deshniukh and Deshpande mtaas have been 
held to be impartible. Vide Rainrao v. Yeshrantran 10 Bom. 327 
and Gopalrao v. Trimhalcrao 10 Bom. 598. In certain other cases 
a larger share ( called jijesthaiksa or motap ) has been allowed 
by custom to the eldest son at a partition. Vide Manikchand v. 
Hiralal 20 Cal. 45 ( P. C, ), PrUhisingji v. Umedsingji 6 Bom, 
L. R. 98, Malubhai v. Sursangji 7 Bom. L. R, 821. 

The following propositions may be laid down about the 
allotment of shares on a partition: (1) When there is a parti- 
tion between a father and his sons each son takes a share equal 
to that of the father ; (2) where the partition is only between 
brothers all of them share equally ; (3) on the death of a 
member leaving male issue his right to a share on partition 
passes to and is represented by his male issue ; (4) when there 
is a partition among members who are uncles and nephews or 
cousins, the allotment is per stirpes ( according to the stock ) 
as regards each branch and per capita among the members of 
the same branch. This rule is expressly laid down^®^ by Kaut- 


1203. ^ wnrif 1 

III, 5 : g Rgm ' 

VI. II. 120. This is read as the II P 278. nr. v. p. 449 

and a few other digests. Vide n. 1068. VralW ^ ilW ?I*rt^R: I tlcJVT 

i ^n pT 4 i « i! ftgmnfTi: " if. q- by amrai p 727, ii. p 27s. 

nn. i?r. p. 424, IV. V. pp. 481-82; ffgf nvnHrnhm.1 5#r sftvn 

^ gn-i ^ VI s vi gfig i vr 

ai^ ^vniiff nif I c5^ cicgnt fifq f^i%: 'Htfi ntf « ^rmn. q. by 

p. 727, II. p. 278, V, p. 482. nj-. ij. p. 449. These verses are 


( Continued on the next pa&e) 
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m, 5., Yaj. 11. 120, Br. ( S. B. E. 33 p. 372 v. 14 ) and Kat. 
(855-56). This last rule requires to be explained and illustrated. 
Yaj. n. 120 concisely states : “ in the case of those who claim 
through different fathers, the assignment of shares is according 
to the fathers Kat. says : “ if an undivided younger brother 
dies, he ( the elder brother or the other brother ) should make 
the son of the former a partaker of the ancestral wealth, when 
he has not obtained from his grandfather livelihood ( i. e. share 
of heritage ) ; he should obtain from his paternal uncle or the 
uncle’s son the share which his father would have got (if alive) ; 
that very share would he the share according to law of all the 
brothers ( who are the sons of the deceased brother ). Or even a 
son (of that son of the brother dying) would obtain that share ; 
beyond this ( i. e. beyond the grandson of the deceased brother ) 
there is cessation (of the right to demand a share)”. It was stated 
that in the ancestral property (paitamaha dravya) sons and 
grandsons equally have rights by birth, but in the case of the 
grandsons assignment of shares is made to them through their 


( Continued from the last page ) 

lucidly explained in Moro v. Ganesh 10 Bom. H. C. R. 444 (at pp. 461, 
466-67 ) and are quoted in Dcbi Parshad v. Thakur Dial 1 All. 105 
( F. B. ) at p. 111. On these verses of ( P- 

that they do not refer to undivided coparceners, but rather to those 
who are re-united. Why it says so is not clear. The first verse of Kat. starts 
with the words and therefore the topic is that of undivided family 

and there is no express indication that it has changed to reunion in the 
following verse. The reason appears to be that takes the verse of 

> as referring to re-union on account of the word in it. The words 
(in and ( in ) mean the same 

thing and so probably thought that they referred to the same subject. 

The interpretation of ( by ) is forced and is opposed to the 

explanation of most works like the ( P- 482 ) and jj. p. 449, 

If- P- 279. They take as a dvanda compound 

meaning ' those who are undivided ’ and ‘ those who are divided ’, while sfh?® 
takes that word to mean ' those who being once undivided are divided ’ 
( i. e. as a ). — acc. to the other digests means either ‘ who 

dwell together ' (in the case of the undivided) and ‘who reunite’ (in the 
case of the divided). ‘ ana H-a ir a i it a ?t ^ ^ 551 - 

iwpTt fra ’ f^. x. p- 482 ; 

f raara f 1 raHafnrmra WHaiff ar a fa i a ara 1 

TOatatraaa a i f 1 ’I- p- 449. Vide Moro v. Ganesh 10 Bom. H. C. R. 

p. 444 at pp 465-468 for several objections to the explanation of Devala's 
verse offered by Nilakantha. 


UI] 


Rule of representation 


633 


fathers and not in their separate Individual capacity. This 
may be illustrated by some examples. 

A. Suppose A, B, C, D, 

! E, F, G, H, J, K formed 

I I la joint family and that 

I I I A, B, 0, D all die with- 

E I ■] j [ out making a partition, 

F G H J K B leaving one sou E, C 

leaving two sons F, G, and D dying leaving three sons H, J, K. 
If E, F, G, H, J, K want to partition, then these six will not 
take onc-sixth each, but the partition will be through their 
fathers i. e. E the only son of B will take one-third, F and G 
( the two sons of C ) will take one-third ( i. e. each will take 
one-sixth ) and H, J, K will together take one-third ( i. e. one- 
ninth each ). The same will be the result if only A, B, 0 die, 
leaving D to E. Here D, the uncle of E, F, G, along with his 
three sons H, J, K will take one -third only. 

To take another example. 

A ( dead ) 


C (dead) 

D (dead) 

E (dead) 

1 

1 

1 

F (dead) 

j 

G (dead) 

C2 

I 

H (dead) 

I 

1 1 

FI 

F2 F3 

1 

K. 


Suppose A the head of the joint family dies leaving a son 
B, two grandsons Cl and C2, three great-grandsons FI, F2, 
F 3, and one great-great-grandson K, Here K cannot demand 
a share, as he is beyond 4th from A the common ancestor A 
that died last. Therefore the joint property will be divided 
per stirpes into three parts, B taking one-third, C 1 and C 2 
together taking one-third and F 1, F 2, F 3 together taking 
one-third. 

One more illustration may be given. 

A (dead) 

! 

I i i I 

BODE 

J I I 

I I 101 B1 

B1 B2 B3 , - 


80 
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Suppose A, the head of a Hindu joint family, dies leaving, 
four sons, B, C, D, E and five grand-sons, B1,B3, B3, Cl, D1 
and then B dies. Then B3 receives his share, which is one- 
third of one-fourth ( = one-twelfth ), goes out of the family and 
the rest continue joint. Then C dies, then D, then E, and then 
B 2. Then B 1 sues C 1 and D 1 for his share. Here if we again 
apply the rule of per stirpes division, the property that 
remained at the date of the suit of B 1 will be divided into three 
parts and B 1, C 1 and D 1 ( who represent three stocks, B,C, D ) 
will each get one third of that property. This was so decided 
in Pranjivandas t'. Ichharam 39 Bom, 734. The Madras High 
Court, however, holds that the rule of per stirjm applies only 
when all the coparceners desire a partition at the same time and 
that if only some members separate at one time and others on 
a later occasion, regard should be had to the share allotted at 
the first partition in computing the share to be allotted at the 
second partition. That is, according to the Madras High Court 
in the above case B 1 will be entitled to one-third minus one- 
twelth ( which latter was allotted to B 3 when he left the 
family ). The Madras High Court says that its views are based 
not on strict principles of Hindu Law, but on necessary con- 
siderations of equity. Vide Manjanatha v. Narayana 5 Mad. 362 
and Narayana v. S/iankar 53 Mad. 1 ( F. B. at p. 6 ), 

Manu ( IX. 47 ) emphatically states : “ once is a parti- 

tion made, once is a maiden given in marriage, once does a 
man say ‘ I shall make a gift of this or that ’ ; these three are done 
only once by the good ”. This means that a partition once made 
is final and cannot ordinarily be reopened. But there are excep- 
tions to this rule. One viz. about the posthumous son born 
after partition has already been mentioned above ( pp. 595-597 ), 
(S. B. E. 33 pp. 373-74 verses 24-26 ) says, “If a man 


I2p3a. hhI 

N IX. 47 which is the same as 28) and 

294. 26. 

1204. jfhnmn^ i v^nrsv'f 

54 wv: II fdrv: wtufi ^ I t t w pi rfu ii 

V Rf : i n f?. 

q. by ^pnrnr vin. 2-3, ii. pp. 307-308, p. 180, it. t. 

pp. 540-541. The f%. p, 132 seems to ascribe these to gmvrv-T. For 
vide t tnf HTSPcTI: »im: I t 

^f^r: II q by ftsi- on VT. II- 151, p. 760. Kat. derives 

from qjj and states that they were once neighbours but later migrated and 
hence they are so called. 
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leaving the country common to himself and his co-sharers goes 
to another country, his share must undoubtedly be given to his 
descendant when the latter comes back to the original country. 
Whether he ( the descendant ) be the third or fifth or even seventh 
in descent ( from the man who left the country ) he would get 
the share that descends hereditarily provided his birth and 
family name are ascertained. The gotrajas ( agnatic members 
of the family ) should allow ( a share in the ancestral ) lands 
to the descendant of a man whom the manias and neighbours 
know to be a co-owner ( in the lands ) by descent, when he 
comes ( after a partition ) to demand his share The V. R. 
explains that the rule of Devala ( given above ) about a 
claim to a shaj-e being allowed up to the fourth applies when all 
the members stay together in the same place or country, while 
the above rule of Br. allowing even the seventh in descent to 
claim his share after a partition has taken place applies where 
such descendant and his forefathers had migrated to a distant 
land. Tlrese rules of Br. indicate that, even after a long time, 
a descendant could claim his share in a joint family estate and 
no bar of limitation was allowed. 

Another rule is that where some property of the joint family 
had been fraudulently concealed by one member and was dis- 
covered afterwards, or where some property was left out from 
partition either through mistake or accident, such property 
should be divided according to their shares among the persons 
who made the first partition. In this case there is no reopening 
of the partition once made, but there is another partition. 
Manu IX. 218, Yaj. II. 126, Kaut. III. 5 and Kat. 885-86 lay 
down this. Kat. says : ‘ If ( joint ) wealth was concealed, but 


1205. w i wv 

a I R K. P- 541. The H- P- 308 states that 

the last verse applies only to lands ( 1. e. a partition can be reopened only 
as to immovable property ). I rf ^ I W-jJl - 

VIII. 4. Compare Art. 127 of the Indian 

Limitation Act. 

1206. ^ i 

111. 5; vR usf sigR: f? Ra: am : » 

5R»T* g I 'Tsjunfff R«rR(r « ?Fit?vT. 

885-885 q. by pp, 732-733 (which reads last. half aagjf wd W ggsg 

tng^K ), n. pp. 308-309, ^nnmr xiii. 4. p. 221 , R q, 

526. Ru iKfii tR St grsrrmn ^ ^26 ; 

af v»n tnq Rmtrg v q w i ^ tfirg'? w 

fmstf) w f fmv tjq ^ gnttt 1 ^urHur xili. 2 , 




636 


History of Hharimiastra 


tVol. 


is afterwards discovered, the sons should divide it equally with 
their brothers in the absence of the father ( i. e. even after his 
death ). Whatever is concealed from each other ( by the co^ 
sharers ) or what was divided in an unjust manner and whatever 
was recovered ( such as debts ) after ( partition ) should be 
partitioned in equal shares. This is the view of Bhrgu 

In the Ait. ( VI. 7 ) it is said: ‘He who deprives a 
person entitled to a share of his share, him he (who is deprived) 
punishes (or destroys). If he does not punish (or destroy) 
him (the depriver), then he punishes his son or grandson ; but 
he does punish him ’. Mann IX. 213 declares that even the 
eldest -brother who IJirotigh greed deprives his younger brothers 
( of their shares ) ceases to be the eldest (i. e. forfeits his posi- 
tion as the eldest ), is deprived of his ( special ) share ( as eldest ) 
and should be punished by the king. From these passages it 
follows that fraudulently concealing joint property or depriving 
a person of his share is condemned. This leads on to a 
divergence of views among commentators and digests. If a man 
conceals joint property at a partition, is he a wrongdoer or 
not? What he conceals is partly his own. Therefore the 
Dayabhaga^*’® (Xltl. 8) holds that there is no theft in this case, 
since a thief is commonly understood to be one who knowing 
that some thing belongs to another, makes it his own without 
any ground for so doing ; while a co-sharer cannot be said to 
be no owner at all of the joint property. The Dayabhaga 
(XIIL 11-12) says that Visvarupa and Jitendriya both held 
the same opinion that even if technically it may be called theft, 
still there is no sin attaching to it as smrtis allow him also who 
conceals joint property to share in it at the subsequent partition. 
The Yivadaratnakara (p.526) states that Halayudha also held the 
opinion that in suppressing some joint property the co-sharer 
did not incur the sin of theft. On the other hand the Mit., 
Apararka (p. 732), V. F. p. 555 hold that in view of Manu IX. 213 


1207. ^ I vripT^ ^ u ^ 

I Wi. VI. 7. This is cited as jfiim’s in the TOrr. on th- H. 126, 
in the sv- *T. p. 131. The qrT. n(. III. p. 566, h. R p. 438, ij. 555 
correctly refer to it as 

1208. I 

airvm iRttrq upft w i xiii. ii and i3 

pp. 224-225. 
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( which declares even the eldest as punishable by the king if he 
deprives his younger brothers of their due share ) and the Ait. 
Br. there is the fault of theft in case a co-sharer fraudulently 
conceals joint property* The Mit. and Y. P. further rely upon 
an example derived from the Purvamlmariisa in support of 
their view. When a cara ( boiled food ) of mudga pulse is 
prescribed and mudgas are not available, some substitute must 
be employed just as when rice is not available nirdra grain 
may be employed. The parts of niasa resemble those of mudga 
and some one may plausibly .say that in the absence of mudgas, 
a caru of m^as may be used. To this Jai. VI. 3. 30^^ replies 
that, since masas, varalcas and kodruvas are forbidden as being 
unfit for use in sacrifices, one cannot take parts of ina^s as 
substitute for parts of mudgas though both may be so similar 
as not to be easily distinguishable. So the general prohibition 
against depriving another of his wealth holds good even in the 
case of goods that belong jointly to oneself and to others. The 
Dayabhaga ( XIII. 16 pp. 237-338 ) tells us that a predecessor of 
it named Balaka relied on this very nyaya of Jaimini and finds 
fault with him. It should be noted however that Kat. ( 888 ) re- 
commends that the king^^'® even if a complaint be lodged 
about fraudulent suppression by a co-sharer should not use 
force against the fraudulent suppressor but should make him 
give up the concealed property by persuasion or trick. Br. and 
Kat. declare that if there is a suspicion that some joint 
wealth has been concealed by a co-sharer, the koia ordeal ma y 
be resorted to. 

1209. ^ I VI. 3, 20 ; an, 

ilnrr ^ arvriRT ? wrrr • fi> 

vra vmfk&vfafk i ... it# mk w*r: i ^ i 

ST vfTrf If srnrr iT'?r i 

ttsTK 5 Ti»n | jjjin fra si sjfq^ifk 

Sftfsragf liTiT fgr»TTor?fnf ra snumqj 

3ifq Tisis?r q>ra vrasrcvjfS ^^rf^eisiTur^ i utinswsnfi sqnra^r wrui^- 
fsvTqfTr ^cfr^T^tra on srr- ii. 126. 

1210. ^grsTtqf d fssf t qfmrr. q. by fnrum xni. i 

( p. 222 ), frsniT? p. 183,.^. r. p. 526, SIT. q. 556 which says ‘ g STTtstf^ 

1211. i ftst jTpu fliiqipd ^51 

fsssj: I ^im. 842 q. by II. p. 273, r. p. 498. The 

quotes a vary similar verse of (on the same page) viz. 

I - sjf i%^d » 
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If there was a dispute whether a partition had already taken 
place, Yaj. II. 149 mentions some of the indications that lead 
to the inference or proof of partition vis. ‘ the deterinination of 
the dispute follows from the testimony of kinsmen, cognates 
( like maternal uncle ), other witnesses, a deed ( of partition ) and 
by ( the fact of ) bouses and fields being separately held. ’ Nat. 
( dayabhaga 36-41 ) gives more elaborate rules on the subject 
viz. that the status of division can be determined from the 
fact of their transactions ( agriculture &c. ) being separate, that 
the separate performance of religious rites is another indication 
of serration. ‘ Receiving and returning a debt, the beasts 
(kine &c.)i food, houses and fields and servants must be separate 
in the case of those who are divided, as also cooking food» 
performance of religious rites, income and expenditure. It is 
only divided persons ( and not undivided ones ) that can become 
in respect of each other witnesses, sureties or debtors and 
creditors. People should regard them to be divided even though 
there -be no deed of partition, in whose case these transactions 
are entered into openly with their co-sharers’. Yaj. II. 52 also 
declares that between brothers, husband and wife, father and 
son there cannot be, as long as they are undivided, the relation- 
ship of being sureties or witnesses for each other or of being 
debtor and creditor. Nar. { dayabhaga 41 ) and Kat. ( 893 ) state 
that when for ten years brothers (and other members of a family) 
reside ( separately ) doing religious observances separately and 
have separate transactions, they should be known as separate 
so far as the ancestral estate is concerned. It is on account 
of these passages that the courts say that presumably every 
Hindu family is joint in food, worship’^* and estate and ‘ that' 
cesser of commensality is an element which may properly be 
considered in determining the question whether there has been 


1212. Vide Debt Parshad v‘ Thakur Dial 1 All. 105 F. B, ( at p. 109 ) 
for the verse of Nar. about religious rites being single when there has been 
no partition. 

1213. funfur: 1 nuisr: 

MSKtm. q. by n. p. 311, w. R p. 348, p. ?57 (reads 

and ^ u%). srnq 4i) is i wurKt 

g RajV: M. In Latubhai v. Bat Amrit 2 Bom. 299 

( at p. 309 ) the verse of Kat. is referred to. 

1214. Raghunadha V, Sri Bfoto Kishoro L. R. 31. A, 154 
at p. 191. 
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a partition of joint family property, but it is not conclusive \ 

Br. says that where there are no witnesses nor a document to 
prove partition, a conclusion may be arrived at by inf^ence. 

A few words may be said about the self-acquired property 
of the father or grand-father. According to the strict theory 
of the Mit. the son acquires by birth an interest even in the 
self-acquired property of the father, but the Mit. makes it clear 
that the son has no power to prevent his father from disposing 
of his own self-acquisitions, but has to ‘give his approval 
to his father’s alienations of his self-acquisitions. The Mit. 
sets out two smrti texts viz. ‘ though immovable prbperty and 
bipeds may have been acquired by the father himself, there can 
be no gift nor sale of them without ( calling together or ) 
consulting all the sons. Those that are born, those that are 
unborn and those that are in ( their mother’s ) womb expect 
maintenance ( and therefore ) there can be no gift nor sale ’. 
But these have been treated by the Mit. and the Ifeyabhaga 
also as more or less recommendatory. If the father alienates 
his self-acquisitions without his son’s consent he may be held 
guilty of transgressing a smrti precept but the transaction does 
hold good and is valid, since a fact cannot be altered by 
even a hundred texts (as the Day abhaga puts it). It should 
not be supposed that the Mit. was the first to^ propound this 
right as to seif-acquisitions. Centu^rles before, the Visnu Dh. S. 
17. 1 expressly declared that as regards self-acquired property 
the father has absolute discretion to divide it as he pleases. 


1215. Vide Ganesh Dutt v. Jewach L. R. 31 I. A. 10 at p. i3. 

1?. q. by XIV. 8, p. 231, II. p. 310 (reads I, ' 

sv. V. p. 564, ' - 

1216. ^ ... - 

p ^ ^ Ribv: h ^ ^5mTT I . 

ST ^ 5T ’ar II max. on VT. II. IH. The first is q. by 

the ^nnTt»r II. 29-30 ( for which see note 1125). The first is ascribed to f^. . 
by ni^. m. p. 411. 

1217. RPv varia 5T?iT^a 

^ anfsTri i g 
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Kafc. (839) also says that the son has xio ownership in the 
father’s self -acquisition. When Yaj. IL 114 allow'S the father 

either to give the best share to the eldest son or to make an equal 
division among all sons, the Mit. explains that this unequal 
division holds good only as to the self-acquisitions of the father. 
Similarly when Nar. ( dayabhaga 12 ) or Sahkha-Likhita say 
that the father may take two shares for himself, that is with 
reference to self-acquisitions, aec. to the Mit. Manu IX. 104 
stating that sons have no power over property during the life 
of the parents refers to the gelf-acquisitions of the parents. In 
modern times courts have followed the view that a Hindu 
father { or any Hindu person whatever ) may give, sell or 
bequeath by will his self acquired property ( whether movable 
or immovable ) to any body he likes ( vide Rao Balwant Singh v. 
Rani Kishori 25 I. A. p, 54 at pp. 67-68 where the two verses cited 
by the Mit. were held to contain only a moral precept and not 
a rule of law capable of being enforced ). 

Mr. Kishori Lai Sarkar in his Tagore Law Lectures on the 
Mimathsa rules of interpretation states ( p. 21 ) that ‘ Mitaksara 
bears the impress of Buddhistic influence For this proposition 
he advances hardly any substantial evidence that will bear 
scrutiny. His reasons are mostly subjective and he refers to 
no ancient or medieval Buddhistic texts that elaborate the 
principle of taking property by birth or the rule of propinquity 
in deciding questions of inheritance, which two are the most 
fundamental tenets of the Mitaksara system. It appears that 
the evolution of the son’s right to partition, of his equality 
■with his father, of the absolute rights of a person to his self- 
acquisitions was a gradual indigenous growth and had nothing 
to do with Buddhistic thought. Buddhists had hardly any 
independent set of juristic ideas or works different from those 
of the Brahmanical jurists and in medieval times countries like 
Burma professing Buddhism turned to Brahmanic codes like 
that of Manu for regulating succession, inheritance and allied 


1218. I ^ ^ 

n q. by U. pp. 279-280. f^. p. 410. 
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matters. Vide pp. 559-560 about the origin of Dayabhaga 
doctrines. 

In the preceding pages reference has been frequently made 
to sons, to their rights in ancestral property by birth and to 
their shares on partition. It is now time to refer to the various 
kinds of sons, principal ( mukhya ) and gnnna ( subsidiary or 
secondary ). 

In H. of Dh. vol. II. pp. 560-561 passages from the Jlgveda, 
the Tai. S., Sat. Br., Ait. Br., the sutras and smrtis emphasizing 
the importance of a son for the spiritual welfare of a man have 
been cited. The principal purposes served by the birth of a 
son are succinctly stated in the Ait. Br. 33. 1. viz. the son 
enables the father to pay off the debt he owes to his ancestors, 
to secure immortality ( amrlalva ) and heavenly worlds. These 
were the main purposes deemed to be served by a son in most 
remote times. Manu ( IX, 106-107 ) and Yaj. I. 78 also mention 
these benefits. The desire was to continue and perpetuate the 
family {vaAisasya amcchedah as the Mit. has it) and to provide for 
thfe performance and preservation of religious sacra and offerings. 
This desire was common in ancient societies almost everywhere. 
The Sat. Br. XH. 4. 3. 1 (S. B. E. vol. 44 p. 157) states ‘the father 
in later life subsists on the son and the son in early life subsists 
on the father’. The Nirukta^^* ( III. 4 ) quotes a rk verse ‘ thou 


1219. Vide ' Notes on Buddhist Law ' by John Jardine and ' Principles 
of Buddhist Law ' by Chan-toon ( Rangoon, 1894 ) for the Dhammathats 
{ Dbarmaastras ), their origin from Indian Codes and works and contents 
and Mah Nhin Bwin v. U. Sckwe Gone L. R. 41 I. A. 121 pp. 131-139 for 
detailed remarks on the 36 Dhammathats of which the Manu Kyay is the rhost 
important and which were derived in their remotest origin from the laws of 
Manu. In (^ampa> by Dr. R, C. Majumdar in Inscription No. 65 of Jaya- 
Indravarman II dated »ke 1010 it is said ' He followed 18 titles of law pre- 
scribed by Manu Manumarga '). ) Manu VIII. 3 employs the words 

Vide also 'Indian influence on the Literature of Java 
and Bali’ by Himansu Bhusban Sarkar pp. 93-94 and 104 for the influence 
of Manu on Javanese and Balinese codes and Dr. Majumdar on 
' Suvarnadvipa ' part II pp. 1-23. 

1220. 

t 5ra^ll T^TtB in. “l. This verse is found in 

4.11 and is prescribed as a mantra in the 5p. Mantrapatha II. 11. 
33 for recital in jatakarma, in 3T(»?. 1. 15.11 and 1. 18. 6. Vide 

H. of Dh. vol. II. p. 235 n. 537. It occurs also in g. H. 2. 15-16 
( as a quotation ) and in ^ gig r %r T ( q- by R- X. pp. 554-555 ), The first half 
occurs in gq. VI. 4. 9 in another connection and the whole of it in 
74. 63. 

81 
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art born from each of the limbs, from the heart ( of the father ), 
thou art indeed one’s own self called son ; mayst though live 
for a hundred autumns 1 Gradually the idea arose ( probably 
suggested by etymologists ) that the son saved the father from 
the Hell called put, as stated by Manu IX. 138 ( = Adiparva 
229. 14 = Visnu Dh. S. 15. 44 ). The son’s close connection with 
the offering of pindas to the ancestors is not much emphasized 
in the oldest works. But in the sutras, in Manu and the other 
smrtis this aspect of the benefits derived from the son is far 
more prominent than the others. In speaking of the putrika- 
putra Manu ( IX. 136 ) declares ‘he should offer pinda ’ ( to his 
maternal grandfather ) and take the latter’s wealth . As three 
descendants ( son, grandson and great-grandson ) presented 
pindas to the ancestor, all three had extravagant praises besto- 
wed on them. Manu IX. 137 says : ‘ a man secures the ( higher ) 
worlds through ( the birth of ) a son, he obtains permanence 
( in those worlds ) through a grandson, through the son of a 
grandson he wins the world of the Sun’^^^. The Visnudharma- 
sutra 85, 67 declares'^ ‘ A man should desire to have many sons 
( with the thought ) that some one out of them may go to Gaya 
or offer the Aivamedha sacrifice or let loose ( in honour of the 
deceased father ) a dark bull ’. Br. ( q. in Par. M. I. 2 p. 305 ) 
states: ‘ the pitrs afraid of falling into Hell desire to have sons; 
( they think ) one of them may go to Gaya and that one will 
save us ; he will set at liberty a bull, he may perform sacrifices 
and execute works of public utility ( like tanks, temples and 
parks ), he will take care of us in our old age, he will offer 
firaddha day by day ’. The Matsyapurana 204 ( 3-17 ) contains 
verses ( that are called pitrgathSs, verses sung by pitrs ) which 
breathe the hankerings of deceased ancestors after what 


1221. The 4 . W'lKHUII I. 2. 5. quotes ‘ 51%!^ ^ 

I ^TWTrm: ^ q. by ft. T. p. 555 state 

atxmr sw ffa ifra: 1 11 

1222. i 

tmll Jtg IX. 137. This verse occurs in Vas. 17. 5, U. II 9, 7 (reads 
last pada as (3 ), %• 15. 46. 

1223. tjHsin nVT BTSlti: 1 sfi?! ^1 

85. 67 = 22. 6=qTV 150. 10 = 220. 

32-33 (which reads sfhj &c. ( 207. 39-40 ) calls this 

verse an ancient rrmr and reads as in g gt gTP H . Compare verse 55 for 

almost the same verse, ftcR: gwiqfXqUViiTvff^; i iprt qmm qif^- 

If. q. by qqr. I. 2. p. 305, 
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they expect their descendants to do such as offering water in 
holy rivers, sraddhas, going to Gaya, gifts of various kinds, 
construction of tanks, &c. 

It is not, however, to be supposed that purely secular bene- 
fits to be derived from sons were not thought of at all. People 
were alive to them but those benefits were submerged under the 
flood of extravagant ideas about the spiritual benefits derived 
from sons. For example, the Br. Up. I. 5. 16, after mention- 
ing the three worlds of men, jMrs and gods, declares that the 
world of men can be won only through the son ( while in I. 5, 17 
there is eulogy of the son and instruction to him that he is 
Brahma, he is yajna, he is the heavenly world ). Nar. IV. 5 
says “ fathers wish to have sons on their own account think- 
ing in their hearts ‘ He will free me from low and high debts ’ 
Kat. ( 551 ) has a similar verse and makes the meaning of Nar. 
clear Vide above (under rnadana pp. 416-417 ), 

Besides the ailrcm, eleven or twelve kinds of subsidiary 
sons are mentioned by most ancient smrti writers. Ap. 
Dh. S. does not recognize any son except the aurasa. Ap. 
quotes certain verses which express the view of an ancient sage 
called Aupajanghani and which are also quoted by the Baud. Dh. 
S. according to which the aurasa was to be recognized as the only 
son ( vide H. of Dh. Vol. IL p. 602 n. 1417 for the quotation ) 
Ap. II. 5. 13. 10 emphasizes that there can be no real gift or sale 
of one’s child ( damm krayadha? maicapcUijasya na mdyate ). But 
Ap. Dh. S. clearly shows that it knew that ksetraja sons were 


1224. ^ wisFit 

i ff. i. 5. 16. 

1225. f^i jgpT I nmv fifw' 

I { ^wnp^r 5 ) 1 says to bjaiww 1“ 173. 54 

ftcR: jdTtei w i ?? ^ ‘ strv- 

i > ft ut. folio 181. 

1226 . ftfwt um a w nc i ftdftr^ 

am55c •! ^rrm. q by ii. p. i68, vto hi. ni. 263. 
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raised and forbids that practice. In U. 6. 13. 1-5 it states, 
‘ sons begotten by a man, who approaches in the proper season 
a woman of equal caste that has not belonged to another man 
( as wife ) and that has been married to him according to the 
sastras, have the privilege to follow the occupations ( peculiar 
to their castes ) and to inherit property ; if a man has sexual 
intercourse with a woman who had been married before to 
another or was not married legally to him or belongs to a 
different caste, they both incur sin and through that ( i. e. their 
sinfulness ) the son also becomes sinful In II. 10, 27. 2-6 Ap. 
condemns the practice of nitjoga ‘ a husband ( or his elders ) 
shall not appoint a wife who occupies the position of a sagotra 
to others ( who are not sagotra ), for they declare that a bride 
Is given to the family ( of the husband and not to the husband 
alone ). This ( practice of appointment ) is forbidden ( now ) 
on account of the weakness of ( men’s ) senses. The hand of even 
a sagotra is ( deemed in law to be ) that of a stranger, as well as 
that of any other person (except the husband ). If the marriage 
vow is violated, both ( husband and wife ) go to Hell. ’ Gaut. 28. 
30-31, Baud. Dh. S. II. 2. 14-37, Vas. 17. 12-38, Arthasastra 
m. 7, Sahkha-Likhita ( q. by V. E. p. 547 ), Harlta ( q. by V. R. 
p. 549 ), Manu IX. 158-160, Yaj. H. 128-132, Nar. ( dayabhaga 
45-46 ), Kat, ( q. by V. Nir. pp. 434-435 ), Br. ( S. B. E. vol. 33 
pp. 375-376 verses 33-35, 39-41 ), Devala ( q. by Haradatta on 
Gaut. 28. 32, Dayabhaga X. 7-8 p. 147, V. R. p. 550 ), Visnu 
Dh. S. 15. 1-30, Mahabharata ( Adiparva 1 20. 31-34 ), Brahma- 
purana ( q. by Apararka p. 737 ), Yama ( q. by V. R. p. 147 and 
D, C. pp. 80-81 ) enumerate the several sons in different 
sequences and sometimes under different names also. Taking the 
order in the Manusmrti as the basis, the following table will, 
it is hoped, convey some idea about their number, rank and 
importance. 


... sTOsev ^ • wsnPt i ami. 

1 ami. a. ii. 10 . 27. 2-6. 
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• 1228. Thea^^RI is called in 3)T^<T^ 120.33. I understand 

^Mhl, qf^sifRT and in the to be the same as 

and. respectively. Jjnfr^s? waflifaj I 5rnfh3: 

^•^''**1 3rT»rff I ^ i 

^r^rni^aj i *T?5t ^ gtt>^ i 

5^*t|i||^ I atn^'TW 120. 33-35. I take ^rf^^lTT: as an adjective of g f ^ g and. 
^nrgnJtgfr; as 5^. It has to be noted that the atg^tra^m ( 49. 3-11 ) 
mentions 20 sons in all and employs a peculiar terminology in several 
cases, viz. (also called ariTTg^), ( for ^?ar), rigg^ ( meaning 

), ^rnr, and speaks of arewg' (=g^ ), 6 

SITH^TSTS ( i. e. aig^s ), and 6 Miig^s ( H r» d i a , In, nt*m, 

Wr*m and gjt ). The Anu&ana ( 49. II ) expressly states that it is not pos- 
sible to deny altogether the status of sonship to these sons ( ^ 

IWtfr -Rlf^ ). It then says ( 49. 20-21 ) that when a boy is abandoned 
by his parents and he is brought up by another and his natural parents are 
not known, he belongs to the caste of the man who brings him up and that 
even for and arejg ( ) sons samskiras are to be performed as if 

they were one’s sons (49. 25-26), 
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Visuu Dh. S. ( 15. 27 ) mentions ‘ yatra-kvacanotpadita ’ 
( procreated anywhere ) as the 12th and last. The com. Vaijaj - 
anti explains it in two ways : (1) procreated by a person on a 
woman, regardless of whether she is his own or another’s wife or 
whether she is of the same caste or not, whether she is married 
or unmarried, whether her marriage has been consummated or 
not ; (2) the son of a man from a sudra woman not married to 
him. Even in the last sense he cannot be called kiudra ( whom 
Manu IX. 178 and Yaj. I. 91 define as the son of a sudra luife 
from a brahmana ). Harita as quoted in the V. R. p. 549 men- 
tions a son called ‘ sahasa drsta ’ ( seen by chance ), who seems 
to be probably the same as krtriraa. The saudra is omitted by 
several writers ( even ancient ones ) like Gautama, Kautilya 
and Harita. Manu speaks of only twelve sons ( IX, 158 ) and 
does not enumerate the putrikaputra among them, though he 
speaks of the putrika ( IX. 127 and 134 and elsewhere ) as equal 
to the son. It is therefore that Br. { S. B. E. 33 p. 375 verse 33 ) 
states that of the thirteen sons mentioned in succession by 
Manu the legitimate son of the body ( aurasa ) and the putrika 
( the daughter appointed as a son ) continue the family. Vas. 
17. 12 emphatically declares (dvadaia ityeva putrah purUvadrstah) 
that only twelve sons have been noticed by the ancient ( sages ) 
and it is no doubt true that most writers generally enumerate 
twelve. A smrti text quoted by Haradatta on Gautama and 
by the Dattaka-mimaihsa mentions 15 kinds of sons. Vide note 
below The number is arrived at by counting the putrika 


1229. 

^ qW ^ II q. by oa 28. 32, ^tI. fi). p. 68. The compound 

is to be taken as j l Qf-jf and Irwsr. The word bljin is the epithet 
of the man who is appointed to beget issue in the practice of ttiyogcr, the 
being the son begotten by such a man, who ( the son ) is deemed by 
some to be the sort of both (of the begetter and of the husband of the wife). 
Dr. Jolly in Tagore Law Lectures on partition &c. p. 146 is wrong in taking 
‘ bijin ■ as ‘the son procreated with another man’s wife’. ‘Bljin’ is em- 
ployed by Gaut. IV. 3 and Manu IX. 51-53 in the sense given above. Vide 
H. of Dh. II. p 599 n. 1409 for bijin, ksetra (meaning wife) and fe.jefnftir. 
iTsn'nfaqrt 5^1 1 vfWR w 

sitrH! gar*. 1 fqar qrfq h 11 qrRUt 

IV. 23-24. Laghtt- 4 svalayana (21. 14-15 )i; says that though certain 
sages provide that the Kunda and Golaka sons should have the samskaras 
performed on them, that was the practice in other ages and that it is prohi- 
bited in the Kali age. 
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( daughter appointed as a son ) and the putrikaputra ( the son of 
the appointed daughter ) as two, dividing the ksetraja into two 
viz, as the son of the begetter ( bijin ) and as the son of the wife 
( i. e. of the husband of the wife ) and the son produced any- 
where ( as mentioned by Visnu Dh. S,) is 15th and the last. The 
Parasarasmrti (IV. 23-24) mentions, besides Kunda and Golaka, 
only five kinds of sons. 

It is necessary, before proceeding further, to give brief definit- 
ions of the twelve or thirteen kinds of sons from Manu and other 
writers. The legitimate son (aurasa) is one begotten by a man on 
his own wedded wife of the same caste. The putrikaputra is, 
of two kinds; (1) a sonless man may appoint his daughter as his 
son ( she is then called pulrika and treated as a son ) ; (2) or she, 
may be given to a person in marriage with the stipulation ^ J. 
give you in marriage this brotherless girl decked with orna- 
ments ; the son born of her will be my son ’. In this case the 
son born of the daughter so given becomes the son of his mater- 
nal grandfather. The ksetraja (the son of the wife) is one who 
is begotten on a man’s wife ( or widow ) by a sagotra ( agnatic 
kinsman ) or by one not of the same gotra, according to tha 
rules of niyoga, when the man himself is either dead or impotent 
or suffering from ( an incurable ) disease. That is the son given 
( dattaka or dattrima ) whom his father or mother gives as a son 
affectionately in a time of distress with water and who is of 
the same caste ( as the adopter ). He is the son called krtnmct 
( made ) whom a man makes his son, the latter being of the 
same caste, being clever in distinguishing between right and 
wrong and being endowed with the qualities a son should 
possess. He is the son born secretly ( gudhotpanna or gudhaja 
as he is called by Baud, and Yaj.), who is born in a man’s 
house, it being not known who is his begetter ; and he belongs 
to him of whose wife he is born. He is the son called apaviddha 
( cast oflf ) whom a man receives as his son after he has been 
abandoned by his parents or by one of them. The kdnina ( mai- 
den’s son ) is one whom a maiden bears secretly in the house of 
her father and he belongs to him who marries her afterwards. 


1230. arras: (I's- i'»)— 

I araif dt ^rrrd sw: w ^ sdt i aravra? w rnf — 

gifni: fr^ i i av. p. 107- 

In the first sense mentioned above in the text the word is dissolved 

as rif 5 ^: ( a ) and in the 2nd as i* ( a 

compound). The on vr. II. 128 gives the same explanation. 
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The saho(fha { received together with the bride ) is the son born 
of a woman who was pregnant at the time of marriage, whether 
that fact was known or unknown ( to the person marrying her) 
and he belongs to the person who weds the ( pregnant ) woman. 
The kritu ( son bought ) is one who is bought by a person from 
his father and mother for making the boy his son, whether the 
boy be equal or unequal ( in qualities ). The paunarbhava ( the 
son of a remarried woman) is one to whom a woman, being aban- 
doned by her husband or being a widow, gives birth after she 
contracts a second marriage of her own accord. He, who, 
having lost his parents or being abandoned by them without 
proper cause, gives himself to a man ( as a son ) is called 
svayamdatla ( a son self-given ). The son whom a brahmana 
begets through lust from a sudra wife is called parasava ( or 
saudra ), since he, though living, is ( like a ) corpse. 

The list of twelve or thirteen kinds of sons looks rather 
formidable, has puzzled and misled even great scholars into 
making all sorts of sweeping assertions and putting forward 
untenable theories about the origin and necessity of so many 
sons. For example. Dr. Jolly in his ‘ Recht zmd Sitte ’ ( English 
tr. p. 156 ) observes ‘ The twelve kinds of sonship, which to some 
extent are based on the illicit connection of the mother and for 
the greater part have nothing to do W'ith the blood-relationship 
of the son with the father, are probably the most striking feature 
of Indian family law. The cause of this abnormal importance 
being attached to male issue is to be sought, according to the 
smrtis, in the offering of sacrifices to the manes which depends 
upon the male issue ; yet, however, originally an economic 
motive was perhaps a more important factor in it — to get for 
the family as many powerful w’orkers as possible The learned 
writer appears to hold that the smrtis regarded all the secondary 
sons as equally competent to confer spiritual benefit and that 
at one and the same time a man could have all or most of them 
as sons. But he is mistaken in both these respects. The very 
definition of putrikaputra, ksetraja’^ and dattaka given by 
many of the smrtis show that one who has already an aurasa 


^1231. ^ I ^3 IX. 127 ; 

iramrirf i 4. 28. i6 ; 

3rM«»^ig i 1 3r^fe)!nnfu»i3P ^i ugix, 59; 

q. by p. 3 and p, 2. 
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son, grandson or great-grandson could not have a putrikaputra, 
a ksetraja or an adopted son. If the definitions of all the 12 
or 13 kinds of sons are carefully analysed, it will be quite 
apparent that the long list is due to the ancient writers’ great 
penchant for cl iviaions and sul>dlvisions based upon very slight 
differences of circumstances. The several kinds can be classi- 
fied into t'.iree or four groups as done by Devala. .A.11 the 
five sons called (htUaka, fcrihi, krtrima, smi/amdaltd and niMiridcUut 
are sons who are affiliated by a person under various circumst- 
ances. There is no tinge of any illicit connection of the mother 
in any one of these, the one thing common to all of them 
being that they are the sons of one man and are treated by 
another as his. Similarly the paitnarbhava and saudra are the 
legal sons of the man himself, but there is opprobrium attaching 
to them, because in the first case the mother contracted a re- 
marriage ( which was very much condemned by the smrtis ) and 
in the other a brahmana married a sudra woman ( which also 
was looked down upon, if not absolutely forbidden as done by 
Yaj, I. 56 ). The paumrbhava son of a dvija is still called a 
dvija by Manu III, 181, but Manu only provides that he is not 
fit to be invited at a sraddha. The putriks ( the daughter 
appointed as a son ) is the man’s own child and the putrika- 
putra also is the man’s own grandchild and both these are 
special cases of adoption and no question of mother’s illicit 
connection arises in these. So out of 13 kinds of sons, nine were 
entirely free from any taint of illicit connection. There remain 
only the four viz. ksetraja, gudhotpanna, kanina, sahodha. 
The ksetraja was in a class by himself and was a survival of an 
ancient practice prevalent in many countries all the world over, 
which had been condemned in India by Ap. { as shown above on 
p. 644) and his predecessors several centuries before the Christian 
era. It may, however, be pointed out that some medieval writers 
held the view that several secondary sons like the dattaka, 
krita &c. could be had by a man having no aurasa son. 

1232. I eTTrirSTT- ITTS* 

n ^ q. by fpnrnT x. 7 p, 147 , f^. x. ?. sso, on «ri. 
28. 32. The and would be aiimsi, the would 

be qrsr, the and would be fjsy ( and also 

) and qipfR and may be called 

1232a. Vide the ot (D. C. Ms. No. 203 of 

1886-92, folio 11b ) ‘ 
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The chief concern of the smrtis as shown clearly by the 
Anusasanaparva { chap. 49 quoted above on p. 645 ) and the 
com. of Nllakantha was to provide for the maintenance and 
the performance of the samskaras of those children that may 
be either abandoned by their parents or may be under the 
cloud of illegitimacy. 

There is great confusion and contradiction among the 
Butras and smrtis about the place of the several kinds of sons 
and about their rights. For example, Gautama ( probably the 
most ancient among extant sutrakaras ) assigns the 10th 
place to the putrikaputra, while Baud., Kaut., Yaj , Br, and 
Devala give him the 2nd place and Vasistha, Sahkha-Likhita, 
Nar., and Visnu put him 3rd. The dallaka is placed very low 
in the list by most works except by Manu, Gaut, Baud., Br. and 
Brahmapurana (which put him 3rd or 4th). The 12 kinds are put 
in two groups by some works. Gaut. ( 28. 30-31 ) provides that 
the aurasa, ksetraja, datta, krtrima, gudhotpanna and apaviddha 
are rikthabhajah (take the wealth ) and also belong to the gotra of 
the man whose sons they are, while the other six take only the 
gotra but not the wealth. Baud. Dh. S. ( n. 2. 36-37) employs the 
same words rikthabhajah and gotrabhajah but differs from Gaut. in 
including putrikaputra among ‘ rikthabhajah ’ and omitting him 
from the group of ‘ gotrabhajah ’. Another division ( each 
having six kinds) is into bandhu-ddydda or ddijddabdndhava 
(Manu IX. 158-159 and Nar. dayabhaga 47) and adayddabandhava 
(Manu IX. 160, Vas. 17, 38, Nar. dayabhaga, 47). The first 
group> acc. to Manu, comprises aurasa ( also putrika ), ksetraja, 
datta, krtrima, gudhotpanna and apaviddha. They are so called 
because they take the wealth of their father and also of his 
kinsmen ( in the absence of nearer heirs ), while the members 
of the 2nd group (which acc. to Manu IX. 160 comprises kanina, 

1233. 5^ J T^uursf: I 

28. 30-3i ; 

ST g nraTngrajRwsi Trsmfhn: i 

What is meant by is not quite certain. Does it mean 

‘ they take the wealth of their father and of his kinsmen ’ or does it mean 
‘ they take the wealth of their father alone and of no one else ’. 
appears to hold that has the first sense. ^ 

'I- 7 P- II- 132 and 

the explain in the first of the two senses set out above, 

tt ^iquai<fniii I gTTnnrrX. 8 p. 147. f w q'vH l d : 
gTVTg: 1 vx srra: tt i ar^fira m. 7. 
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sahodha, krita, paunarbhava, svayamdatta and saudra ) are 
only bandhavas ( i. e. belong to the gotra of their father ), but 
cannot succeed to the wealth of their father’s kinsmen. Here 
also there is no agreement among the smrtis. Vas. ( 17, 5-25 ), 
Sahkha-Likhita ( q. in V. R. p. 247 ), Nar, dayabhaga 47 and 
Harlta include in the first group aurasa, ksetraja, putrikaputra, 
paunarbhava, kanina and gudhaja and the rest in the 2nd group. 
Kaut. asserts that only the aurasa son succeeds as heir to the 
kinsmen of his father while the others { that are not procreated 
by him ) succeed only to the father who brings them up, but 
not to his kinsmen. Yaj. 11. 132 states that each of the twelve 
kinds mentioned by him takes the wealth of the father and 
offers to him in default of the preceding one and further 

requires that this is so only if it is certain that the sons are of 
the same caste as that of the father. Gaut. 28. 32 states that*^ 
the kfinina and the other sons called gotrabhSjah ( in 28. 31 ) take 
only one fourth of the estate of the father if no aurasa nor any 
of the other sons called rikthabhajah exists ( and the rest of the 
estate is taken by the sapindas ), while Eaut., Devala and Est. 

( 857 ) state that the dattaka, ksetraja and other kinds of sons 
are entitled to one third share only if an aurasa is born 
provided they are of the same varva and that if they are of a 
different caste, they are only entitled to food and raiment. If a 
man, having no son, made his daughter a putrika or thinking 
himself to be impotent bad a ksetraja son or adopted a son 
and then an aurasa son was born, difidcult questions of the dis« 
tribution of his property arose on which there was no un« 
animity. Manu IX. 163 says that only the aurasa son is 
entitled to all the paternal wealth and all the other kinds 
should be given maintenance in order to avoid the fault of 
being cruel. But as regards the case where a putrika is first 
made and then an aurasa is born Manu ( IX. 134 ) prescribes 
that these two should divide the paternal estate equally,*^ while 


1234. I 28. 32 ; wgw? % grftvf?!- 

1 q- by ^rnrnT x. 7. p. 147 ; 

5 % g?rT: I emwwRf irmrssn^HTST^iT: « 

q. by fiftrr. on VT. II. 132. ^rVJTTT X. 13 p. 148 and f%. p, 150 read 
vr?if rr: in t 

HI- 7. The ( folio 93& ) says read ‘ ' . 

1233. appears to combine Manu IX, 163 and 134 ‘ ijqfi tjqlr i 

wfifSw! t idw II q. by f|. , 

p, 541, sw. f^. p. 437, (folio 93b }. 
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Maiiu IX. 164 asks the aurasa to give 1,5 or 1/6 of the paternal 
wealth to the ksetraja. This confusion and contradiction about 
the places and the shares of the several sons leads one to infer 
that the institution of several kinds of sons was not very 
common or generally recognized, was rather confined to some 
localities or communities and was dying out even in the times 
of the ancient smrtis, if it ever existed in full force at all 
at any time. 

As regards gudhaja, kanlna and sahodha there is this to 
be said. They were the result of illicit connection ; hut some 
one had to maintain them, to bring them up and be their 
guardian. The smrtis when they assign these as the sons of 
the husbands of the women of whom they are born are really 
providing for these matters of maintenance and guardianship. 
Br. says that dattaka, apaviddha, krita, krta, and saudra, if of pure 
caste and pure actions, are middling, while the ksetraja, paunar- 
bhava, kanina, sahodha and gudhaja are condemned by the good 
( S. B. E. 33 p. 376 verses 40-41 The kanina was to be 
under the guardianship of the father of the girl { Yaj, 11. 129 ) 
tiU she remained unmarried, but when she married the damsel’s 
son came under the dominion of the person who married her 
( Manu IX. 172 ). Tl\e very fact that the kanina was assigned 
to the Imsband who married the girl show^s that this was done 
because it was deemed that by marrying such a girl the 
Imsband condoned her pjist lapses. Similarly in the case of 
it wars deemed that either the child must have been 
procreated by the husband himself before marriage or that he 
condoned the conduct of the wife. It appears to have been 
thought that when the husband ( the party most concerned ) did 
not openly object it was not open or allowable for any one 
else even by proof that the child was kanina or sahodha to call 

1236. -m i 

q. by fq. r. P- 552 ; ( q. by ff. r. 552 ) desiynates and 

^ as V ^ a 

^ II VT k srsiff i ^ ’t 

II. The 2nd verse is quoted by awriii P- 455. IV. GO calls a wtgrw 
who persists in the profession of arms after a season oi distress is over 
I he axgsTfxxJxqq 23 22 has that word, gVTU 

; I nrj -fuKcfft V: XVIW q I Tfir q. by q. p 486 

w'hich also quotes the r erse from vn and fmxt both separately. 

literally means 'one who carries on his back arrows' (i. .e, probably 
a brihmaaa who** profession U that of a soldier). 
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for the abandonment of the child. Himilar remarks apply to 
the gudhaja. As shown in H, of Dh. vol. II. pp, 571-573 if the 
wife was guilty of adultery the husband had certain powers 
of correction over the wife, but if he chose to be complaisant, 
then the smrtis did not compel him to disown or abandon the 
child. These very smrtis ( like Gautama, Vas., Nar. ) that are 
very harsh on women for adultery allow the gudhaja, kanina 
and sahodha to be secondary sons. So the only way in which 
these two attitudes can be reconciled is by holding that when 
the husband condones moral lapses on the part of the woman 
whom he had accepted as his wife the smrtis provide for the 
maintenance, guardianship and succession of such offspring of 
illicit connection. Even among medieval commentators there 
was divergence about paunarbhava, kanina, sahodha and 
gudhaja; Medhatithi on Manu IX. 181 holds that they are 
entitled to nothing but food and raiment in any ca.se, w'hile 
the Mit. ( on Yaj. II. 132 ) holds that even the kanina and the 
rest take the futlier’s wealth in default of aurasa and the other 
kinds of sons. The Mit. (on Yaj. I 90) however holds that 
kanina, sahalha and gudhaja being the outcome of adultery 
cannot bo savarna with the hu.sband of their mother, are really 
different from savarna .sons and even anuloma and pratiloma 
.sons. 

A good deal can be .said about the spiritual i»enefit supposed 
to be derived from secondary sons. 

The high eulogy bestowed oji the sou in the Vedic and 
smrti literature has reference only to the uarasu son. Manu IX. 
180 asserts that the eleven kinds of sons viz. ksetraja and the 
rest ( except aurasa and putrika ) are merely substitutes for the 
real son, admitted to prevent the cessation of religious rites 
and in IX. 181 Manu states the final conclusion that such sons 
as the ksetraja that are procreated from the seed of others realiy 
belong to him from w'hose seed they spring and not to the 
other man ( w'ho takes them up). Br. (SB. E, 33 p. 375 
verses 35-30 ) declares : ‘ thirteen .«ons were enumerated in 


1237. sf^i 

jTur II WT TO I 

f^=TT II q by P- 735, hv?. f^. p. ‘139, The 2nd is attributed to 

by on ug IX. 181 The ( p, 73 ) quotes 

as follows • ^ 

lOg i ^ ' The III; l provides"! . vm 



654 


History of Dharmaiastra 


[voi. 


order by Manu, out of whom only the aurasa and putrika are 
the cause of propagating the line. Just as oil is declared by 
the good to be a substitute ( in sacrifices ) in the absence of 
clarified butter, so the eleven kinds of sons in the absence of 
aitrasa and putrika'^^^ ( are admitted merely as substitutes and 
not the real thing ).’ Although Yaj. II. 133 declares that each 
succeeding one out of the twelve kinds of sons takes the estate 
in the absence of each preceding one and offers pinda to the 
deceased owner, yet the efficacy of the pindas offered by the 
several sons was deemed to differ very much. Manu leaves no 
room for doubt on this point when he says -( IX, 161 ) ‘ a man 
desiring to cross beyond the gloom ( of bad worlds, hells ) through 
{ or with the help of ) bad sons ( such as the ksetraja ) secures 
a result similar to what a person crossing ( a sheet of ) water 
in a leaking boat secures The idea is that secondary sons 
cannot confer the same spiritual benefit as the aurasa son can. 
Medhatitbi on Manu IX, 166 and the D. M. explain this very 
clearly. An aurasa son confers the highest spiritual benefit. 
The substitute sons ( as indicated by the very use of the word 
pratinidhi ) confer a much less benefit. Even a man’s widow 
can perform his sraddha if he be sonless, but as she 
could not offer the pdrcana sraddha her act was not deemed to 
be as efficacious as a sraddha performed by a son.’^^’ Jaimini 
devotes several sutras to the subject of pralirddhi ( a substitute ) 
in VI. 3. 13-41. The main conclusion established is that gene- 
rally speaking there can be no substitute as regards the decatd 
( the deity to which a particular offering is directed by the Veda 
to be offered in a particular sacrifice ), the fire ( ahavanlya 
and other consecrated fires ), the rnantra ( which is to accompany 
a particular offering ) and certain rites specifically prescribed 
to be done in a sacrifice (such as ‘samidho yajati ’ in Dar^a- 
purnamasa ) and the svamin ( the sacrificer ). On Jaimini VI, 


on IX. 181 ; 5 I 

VT:— i furn. on ii. i32. 
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3. 35 Sahara makes it clear that in employing & pralinidhi 
the vedic rite becomes deficient and does not yield the full 
reward of the religious act. The Satyasadha Sr. S, III. 1. 
asserts that there can be no substitute for the sacrificer, the 
wife, the son, the place, time &c. ( prescribed by the Vedic texts, 
for any rite). Tlierefore it is clear that there was difference of 
view among very ancient writers about the spiritual benefit to 
be derived from substitute sons. The natural human tendency 
to simplify matters and water down strict injunctions prevailed 
and it began to be thought that even subsidiary sons conferred 
some spiritual benefit ( though not as much as the aurasa son ). 
For about two thousand years the ksetraja and other sons have 
been prohibited by the smrtis. For example, Br states that 
Manu first describes the procedure of niijoga and then forbids it, 
that it is impossible to practise niyoga in the dvapara and hdi 
ages owing to the deterioration in man’s knowledge and tapas 
( vide H. of Dh. vol. II. p. 603 n. 1418 for the quotation ). The 
passage from Saunaka forbidding sons other than auram and 
datldka in the Kali age quoted by Apararka and others has been 
cited above ( n. 1131 ). 

A few remarks will be made on each of the several sons. 

Aurasa, Baud. Dh. S, II. 2. 14, Manu IX. 166, Vas. 17. 13, 
Visnu Dh. S, 15. 2, Kaut. III. 7 and others define the aurasa as 
the son procreated by a man himself from his wife married 
acc. to sacramental forms prescribed by the sastra. From Ap. 

( quoted above in n. 1227 ) and Baud, it follows that the aurasa 
is only the son procreated on a wife of the same varna as that 
of the husband ; but this was the purists’ view. Others including 


1240. ^ I ^ I jrfwRsft 

I on VI. 3. 35, 
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such medieval works as the Mit. ( on Yaj. II. 133 ), the Parijata 
and Apararka hold that even the son procreated on a wife 
married in the anuloma order ( e. g. the son of a brahmana 
from a ksatriya wife or of a ksatriya from a vaisya caste wife ) 
was also anrasa. The exception was the son of a brahmana 
from a sudra wife, who was called saudrn or pUrasaai and 
distinguished from the technical aurasa. Vrom the definition 
of aurasa given by all smrti writers ( and the dicta of sucli 
commentaries as the Mit. ) it follows that in order to be an 
aurasa the procreation and the birth of the son must both be 
after the marriage. But the Privy Council held long ago in 
Pedda Amani v Zemindar of Marnngjmri (1 I. A. 382, 293 ) 
that procreation after marriage is not distinctly necessary for 
legitimacy as a son even according to the ancient texts, that 
to hold so would be an inconvenient doctrine and that the 
Hindu Law is the same in that respect as the English Law.^^^ 

From the times of the Pgveda people prayed for the birth 
of an aurasa son and did not like to adopt the son of another. 
A Bgvedic poet exclaims ( VII. 4. 7-8 ) ‘ As the wealth ( son ) 


1242. ^g ri ai^ T KIffK'U : I HI. 7 ; 

t ^r. u. n. 2. 14 ; ‘ 

wrgpjft 3i^qT 

ST 'ittTsrm: 1 f?. r. p. 554 ; ‘ Tjur^mrBT^nTT- 

vrT»mTTmmfq ti t 't-v ) 1 fhm on ?n. H- 133 ; 

^ vfhuiTt'hTa^TT 1 3TTI^ p. 740. Vide tn p. 651 for the 
same views. The (folio 93a) however remarks, ‘ 

TT^TO3TR*T Sts' h'iT%TT: ’. Vide )i, 1130 above. The position of the Mit. is 
somewhat remarkable. The Mit. admits that niyoga is not allowed in the 
present Kali age ( vide above p. 628 ) and it quotes a smrti te.\t to that 
effect, but it allows the sons of anuloma marriages to be aurasa and to 
succeed before every other kinds of sons. Therefore it follows that the 


Mit. either did not know the passages of Saunaka and of the 
Nsiradylapurana ( purvardha 24. 13 ) which forbade marriage with 
asavania girls for the twice-born classes in the Kali age or did not hold 
them to be authoritative. <m»T tlT I TirlFqimj; 

gif n 24. i3 and 16). 


1243. As this is a decision of the highest tribunal for British India it 
must be taken to be the law. The Privy Council was probably influenced 
by the description of such secondary sons as the sahodha. The decision is 
in accordance with English Law and section 112 of the Indian Evidence 
Act. Vide Dr. Bannerjee’s ‘Marriage and stridhana’ p. 177 for criticism 
of the P. C. decision. 
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of another ( who is unconnected ) is to be avoided, so may we 
be masters of wealth of our own (i. e. son of our body ) ; 0! 
Agni, the child of another cannot be one’s offspring ; it may be 
so in the casa of the fool ; do not spoil our path. A stranger, 
born of another’s loins, though very pleasing, should not be 
taken, should not be even thought of in the mind (as one’s son). 
Then he goes back to the same house ( from which he came ) ; 
may a vigorous, victorious, newly born son come to us ! ” 

In modern times the courts generally recognize only two 
kinds of sons, viz. aurasa and daUaka, the other kinds of sons 
being held to be long since obsolete. Vide Nagindas v. Bachoo 
43^ I. A. 56, 67. But two more kinds of sons have been recognized 
in modern times in certain provinces only, viz. the krtrima in 
Mithila ( modern Tirhoot ) and the putrikaputra among the 
Nambudri brahmanas of Malabar, both of which will be dealt 
with below. 

Putrikaputra. The two meanings of this word given by the 
Mit. and others relying on Vas. have been stated above ( p. 647 )• 
Kaut. III. 7, Yaj. II. 128, Manu IX. 134 declare the putrika or 
putrikaputra to be equal to the aurasa son. The conception 
underlying the putrika has a hoary antiquity. There are traces 
of the putrika in the Bgveda itself. Vas.’**® XVIL 16 refers to 

1244. uv: JjtTf: 4^ • 51 

m n 51 f? inrnrfwr; g$i4rs55f}gvT ^ i anw 

5iir «Uvi<f<n qc 5 rg vn. 4. 7-8. The verses are 

rather obscure, particularly the first one. The meaning given above is that 
of such an ancient writer as Yaska in Nir. III. 1-3. He says that these two 
verses support the view that the son belongs to the begetter ( and not to 
the adopter): ‘ awm ^Pir^: vsn I I. ’ 

Compare ami. VT. H- 6. 13. 5 ‘ gW 5# WlglWH, I. The f^onr- 

f^j 5 ^ says that the verse ( 5t jprm ) does not really mean -to prohibit the 
adoption of sons but is intended to extol the aurasa. as otherwise it would be 
opposed to the indications contained in the story of the acceptance of 
Snnah^pa as a son and to the words of the latter * may I become your son 
ifftT 51 jrwniT — w— aifiiiiT 

t samikigw: i m. fw- Hi 

p. 230. aw urc the words of g5Tj$IW in g. WT- 33- 5- 

1245. 
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Jig. L 124. 7 in connection with putrikfi. That verse containe 
four similes in describing the advent of Z7sas ( Dawn ) ‘ As a 
woman that has no brother comes back to (her) male relations, 
like a smiling damsel the Dawn unmasks objects (or her beauty)’. 
The Nirukta ( III. 5 ) explains the first quarter as meaning that 
a .brotherless maiden ( after marriage ) comes back to her 
paternal line for continuing that line and for offering pindas 
( to her paternal ancestors ) and does not go to her husband’s 
line. The Bg. in several places refers to the difiBculty of getting 
brotherless maidens married and to the fact of their remaining 
in their father’s house as old maidans; vide Bg 11. 17. 7 ‘ amajur- 
ioa pitrnh saca sati ’ and IV. 5. 5. The Atharvaveda L 17. 1 
states ‘ like brotherless sisters let these stand still with their 
splendours gone ’. Yaska explains that, as brotherless maidens, 
when married, bar the way to the continuance of the family 
of their husbands and to offering of pindas ( through their son ), 
BO are these red arteries &c. Yaska ( Nirukta HI. 4 ) relies for 
the appointment of a brotherless daughter as a son upon 
another very obscure verse of the Bg. ( 111. 31. 1 )i2*6 ‘ the 
husband declares ( or promises ) that the father may regard (the 
daughter’s son) as his son’s son ’. The Nirukta^**^ (III. 5) quotes 
a Vedic text ‘ one should not marry a brotherless ( girl ), for 
she becomes ( her father’s ) son ’ and holds that it expressly 
prohibits marriage with a brotherless maiden and also declares 
that such a girl becomes a son to her father. The brotherless 
maiden is appointed as a son by express agreement, but accord- 
ing to Gautama 28. 17 the opinion of one school ( which he does 
not approve ) was that a brotherless girl became a putrika by 
the mere unilateral intention of the father and therefore one 
should not marry a brotherless maiden for fear that the father 
.(without expressly stipulating so) might intend her to be 
putrikS. Manu III. 11 contains a similar caution. This re- 
commendation not to marry a brotberless maiden continued 
down to the days of Yaj. (I. 53 ‘aroginim bhratrmatim ’ ) 
though in modern times many would prefer to marry such a girl' 
provided the father was well-off. Manu IX. 140 states that the 

^1^6. »m53T wtsw HV’qec i ^ 

neu! ll ip. m. 31. l. The ihwsi III. 4 explains 
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three pindas that the putrikaputra offered were respectively 
to his mother, to the mothers father and to the mother’s 
paternal grand-father. 

The putrikaputra is no longer recognised anywhere in 
India except among the Nambudri brahmanas of Malabar. Vide 
Thakoor Jeebnath v. Court of Wards 2 I. A. 163, 167, Babui Rita v, 
Babu Puran 1 Pat. L. J. 581, Kumaran v. Narayanan 9 Mad. 260, 
Chamnauth v. Palalcuzhu 23 Mad. 662, 31 Mad. 310. It appears 
that even a Madras authority like the Smrticandrika^^* was not 
aware of the prevalence of the putrikaputra in Malabar. 

Ksetraja. This kind of son arose from the practice of 
niijoga. The origin of this practice and the limitations under 
which it was allowed have been dealt with at length in H. of 
Dh. vol. II. pp. 599-607. One matter not mentioned therein is 
this that the Brahmapurana states that ksetraja sons were very 
common among ksatriyas since they had no progeny either 
because they were cursed ( by sages for their misdeeds ) or 
because they were constantly engaged in war. The Baud. 
Dh. S. IL 2. 21-23 and Kaut. III. 7 declare the ksetraja to be 
the son of two fathers, to have two gotras and to offer pindas 
to both fathers ( provided there is no aurasa son born subse- 
quently ) and to take their wealth and that in offering each 
pinda they have to associate it with two names. It is to be 
noted that the Mit. on Yaj. II. 127 introduces the ksetraja as 
dvyamusyayapa, although that word, as will be seen later on, 
has another signidcance also. The Madanap^rijata (p. 651) also 
regards ksetraja and dvyamusyayana as synonyms. The 
Vivadata.-dava ( folio 122 ) states that the dvyamusyayana and 
sons of intercaste marriages being forbidden in Kali it does 
not enter into any discussion about the rules of allotting shares 
to them. 


11. p. 289. Vida a. 1130. 

1249. g hut t g 

^ I snr jraanga: ' g ^ itgt gftirvT: ing i ggt i 

warjXfar quoted by argrrs; p. 737. 

1250. 4 
iWftrg: fJvggfg flvi ^ sna* • ggsg fg®gr; gjjrf ggti g«r^-4 
gr? I gr. u. g- ii. 2. 21-23 ; grsTfvjTHcvsgifggjg H gg itfqgiif at 
ffvrrfg gguifratmTnTifar • siggm in. 7 ; ‘ j-g i ggg tgvitv 

fl. gr. folio 122. 
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Dattaka. This will be dealt with separately later on. 

Krtrima — ( or krta, as in Nar. dayabhaga 46 ). According to 
Manu IX. 169, Yaj. H. 131, Baud. Dh. S. II. 2. 25 and 
the Mit. and other works a krtrima is a person (of the same 
caste as the adopter) who has no parents and who is adopted 
with his own consent by the tempting offer of wealth. He is 
distinguished from the dattaka by the fact that he is not given 
by the father or mother and by the fact that his own consent is 
necessary ( so that he must be major according to the ancient 
Hindu Law ). Such a son is recognized in modern times only 
in Mithila ( Tirhoot ) and the adjoining districts and among the 
Nambudri brahmanas of Malabar ( as held in Vasudevan v. 
Secretary of State 11 Mad. 157 ). Considerable case law exists 
about the krtrima adoption, for which Mulla’s Hindu Law 
pp. 563-564 ( 9th ed. ) and Mayne’s Hindu law ( 10th ed. ) pp. 
293-294 may be consulted. 

Gu^fiaja. There is probably a reference to such a son in 
the Bg. II. 29. 1 ‘ 0 1 Adityas, that uphold the moral law, 

that are always active, keep away from me sin as a woman 
giving birth to a child in secret ( removes it ) ’. 

Kanina. This word is derived from the word ‘ kanya ’ 
( a maiden ). Pan ini IV, 1. 116 ( kanyayah kanina ca ) derives 
the word in the sense of “ child of a maiden ” and the Kasika 
gives Karna and Vyasa as instances of kSnlna sons. The word 
kanina occurs in the Atharvaveda V. 5. 8 and kumariputra occurs 
in the Vajasaneyasaihhita 30. 6. Nar. ( dayabhaga 17 ) g^yg 
that the kanina, sahodha and gudhaja are the sons of the man 
who marries the mother of these and they take the wealth of the 
husband of their mother. The Parijata ( q. by V. R. p. 565 ) 
states that the kanina and sahodha become the sons of their 
mother’s father if the latter is sonless, but if he has a son then 
they become the sons of the husband of their mother and if 
both have no sons then they become the sons of both. 

Ki-ita— {the son bought), Vas. (17. 30-32) states that 
Hariscandra purchased Sunaisepa from Ajigarta and that 

1251. ant i ii. 29. i. 

1252. gsTHmaj jljivt anvil i viJT ^ HivtvT: 

17 ; on this R v. p. 565 states ‘ Vfi’ t 

5W: vuvnT; I vnWr: i ». 

p. 562. however, says about SRpfiv ‘nw 
VTjvf ’Q Musing >. 
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SunaJbsepa was a krita son. SvayamdaUa — Y&s. (17. 33-35) says 
that Sunahsepa became the svayamdatta son of Visvamitra as 
stated in the Ait. Br. (referred to above in n. 1244). Faunarbhava 
( the son of a punarbhu ) — vide H. of Dh. vol. II. pp. 608-610 for 
the meaning of punarbhu and the remarriage of widows 

( pp. 611-621 ). 



CHAPTER XXVIII 

DATTAKA ( adopted son ) 

No branch of Hindu Law in modern times has been so 
fruitful in litigation as adoption. There are instances, where, 
fifty years after a point in the law of adoption was deemed 
to have been settled by a Full Bench decision, the Privy 
Council intervened and overruled the Full Bench decision 
in spite of its usual practice to follow the rule of slave decisis. 
The medieval digests are full of varying interpretations of the 
same smrti texts and the law of adoption differs from province 
to province according to the authoritative medieval works and 
modern case law. Voluminous works like those of Shastri 
Golapchandra Sarkar and of Mr. Kapur have been written on 
the subject of adoption in all its details. There is so much 
bewildering confusion and so much case law on the several 
aspects of adoption that it is only legislation that can resolve 
the tangled skein of the modern law of adoption. In this section 
an attempt will be made to present the law of adoption as 
evolved by the smrtis and medieval works and only some im- 
portant cases bearing in various ways on the ancient law will 
be cited. 

It has been shown above (pp. 641,657) how even in the times 
of the Bgveda the son of the body was eagerly sought for and how 
the adoption of another man’s son was declared to be nut worthy 
of being thought of. Even so late an author as Sukra ( IL 31 ) 
says that the adopted and other secondary sons should never he 
thought as one’s sons, since on seeing a rich man they desire to be 
adopted Yet Vedic Literature contains some references to 
adopted sons. In the Tal S. VII. 1. 8. 1 we come across the 
the story of Atri,^^“* who gave an only son in adoption to 
Aurva in these words : ‘ Atri gave his son in adoption to Aurva 


1252a. ^ I it 

^ UTnSS I n. 31. 

1252b. JTsrt i ’tr 

tWf ^ sfiTf 35T3rni-tf 

t H Vn. 1. 8. 1. For vide StI. 

S3. 1. 7 and snwj. XI. 1. 16-26. 
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who desired to have a son. He ( Atri ), having- become empty 
(as it were, by giving away his only sonX thought himself to 
be destitute of strength, to be weak and worn out ( lit. stale ), 
He ( Atri ) saw this caluxatra (a sacrifice of that name lasting 
for four days ). He made preparations for it and performed that 
sacrifice. Then he had four valiant sons born to him, a good 
Hotr, a good Udgatr, a good Adhvaryu and a good sabJmja 
( skilful speaker in an assembly)’. The story of Sunahsepa in 
the Ait. Br. ( 33 ) shows that Visvamitra, though he had already 
one hundred and one sons, adopted Sunahsepa under the name 
Devarata, with the consent of his fifty-one sons (with Madhu- 
cchandas^^^ at their head), though the elder 50 sons disobeyed 
their father. It must be supposed that the later rule allowing 
only a sonless man to adopt did not apply to Visvamitra. 

The sutras and smrtis contain hardly anything about the 
dattaka except his name ( among the 12 kinds of sons ) or the 
definition, as in Baud. Dh. S. II. 2. 24, Manu IX. 168, Yaj. 11. 130, 
Vispu Dh. S 15. 18-19, Nar. (dayabhaga 46). The Vas. Dh. S. is an 
exception. It not only gives a definition ( in 17. 28-29 ), but is 
one of the earliest smrti texts to dilate on the rules about 
adoption (in 15, 1-9). What it says may be set forth in one 
place. “Man produced from seed and blood owes his birth to 
his mother and father. ( Hence ) the mother and father have 
power to give, to sell or to abandon him. But one should not 
give or accept an only son, for, he is required to continue the 
line of his ancestors. A woman should neither give nor receive 
a son ( in adoption ) except with the permission of her husband. 
One about to take a son in adoption should, after having invi- 
ted his kinsmen, having informed the ruler ( of the intended 
adoption) and having performed in the middle part of his house 
a homa with the vyahrtis, take only him who is closely related 
and who is a kinsman not remote ( in habitation and speech ). 
If a doubt arises ( as to the family of the person to be adopted ) 
be (the person desiring to adopt) should treat one whose 
kinsmen are in a remote place as if be were a sudra ; for it is 
declared ( in the Brahman a or Vedic works) ‘ by means of one 
( son, aurasa or adopted) he (the adopter) saves many.’ If, 
after a son is taken ( in adoption ), an aurasa is born (to the 
adopter) the adopted son shall be the recipient of a fourth 


1253. W: ftcIT #3rpfra 

fuin < wm I WT. 33, 6. This is q. by 
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sTiare ” Manu IX. 141 refers to the adoption of a son who 
is not of the same gotra as the adopter and IX 142 sets out the 
results of adoption. The other principal ancient texts quoted 
by the D. M. and V. Mayukha are those of Atri, Saunaka, 
Sakala and the Kalikapurapa. The Mit. does not contain more 
than a few lines on the dallaka. It is only in such late works 
(belonging to the 17th century and later times) like the V. 
Mayukha, the Dattakamlmamsa, the SaihskSra-kaustubha, the 
Dattakaoandrika, that the dattaka receives an elaborate treat- 
ment. In modern times the D. M. and D. C. ( which is branded 
as a forgery by some Bengal writers)’** have been regarded by 


1234. t 

itg mm: i si ^ ^ i sj ^ 

^ q i ciiM3g* i iHg | s< i^r gy r s ii:5f g ; I 5^ sisijsnijsf ^ 

sifh^isnu i 

3^ prirda ^gmusnnsft > rnTts 15. i-9. The Baud. 

Grbyas'esasutra 11. 6 has the first five and the last sutras out of these. In 
Apararka pp. 737-738, V. R. p. 568, the V. Mayukha p. 112, V. P. pp. 
477-478 and in the D. M this passage is quoted. The V. Mayukha reads ^ i|- 
mvu 5^4 for H , while the ^ jn. ( folio 124) reads h ft...3mnn. 

The Mit. on Yaj, II 130 quotes a portion of this passage. On ^ ^ 4 iSin- 
srni the V. R. p. 569 explains ‘ 

flh srai?l: Apararka pp. 737 and Sm. C. II. p. 192 read 

and explain respectively ‘ smxiiTqsrh^ ’ and ‘ u B tIlg3^ i%s sr fkftTHh4 
but these explanations are not good, since the brother’s son is 
recommended as the best for adoption according to others. Therefore the 
explanation of V. R. p. 569 that means arg R^gfli ^ is 

preferable. The whole of this passage of Vas. except the last sutra is quoted 
in Ganga Sakai v. Lekhraj 9 All. 253 at p. 300 and the first five sutras in 
Tulshi Ram v. Behari Lai 12 All. 328,338and Jogesh Chandra v. Nrityakali 
30 Cal. 965 at p 972. 

1255. Vide Appendix for Saunaka’s verses on adoption and for Band 
grhya-^sasutra. 

1256. As to the tradition among Bengal Pandits that the Dattaka- 
candrika was fabricated by a pandit called Raghumani to support the claim 
of an adopted son to a Raj, vide Golapcbandra Sarkar’s Tagore Law Lectures 
on adoption (2nd. ed. of 1916 pp. 122—126). It may, however, be noted 
that in Bhagxvan v. Bhagwan 17 All. 294, 313 Mr. Justice Banerji refused 
to place any reliance on the tradition. 
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the Privy Council as of the highest authority in matters of 
adoption. In Cdledor of Madura v. Mootoo 12 Moo. L A. 
397 at p. 437 the P. 0. observe : ‘ Of the Dattakamimamsa of 
Nanda Pandita and the Dattaka. Candrika of Devanpa Bhatta, 
two treatises on the particular subject of adoption, Sir William 
Macnaghten says that they are respected all over India ; but 
that when they differ the doctrine of the latter is adhered to in 
Bengal and by the southern Jurists, while the former is said to 
be the infallible guide in the provinces of Mithila and Benares’. 
But Jolly ( T. L. L, p. 166 ) gives a far more correct estimate 
of the value of the D. M. when he says ‘ It is simply a mis- 
fortune that so much authority should have been attributed in 
the courts all over India to such a treatise as Nanda Pandita’s 
Mimamsa which abounds more in fanciful distinctions than 
perhaps any other work on adoption and it is high time that 
the numerous other treatises on adoption should be thoroughly 
examined and given their due weight’. In Bhagwan v. Bhagtoan 
26 I. A. 153 at p. 161 the P. 0. observe ‘ To call it (the Dattaka- 
miraaihsa ) infallible is too strong an expression and the esti- 
mates of Sutherland and of West and Biihler seem nearer the 
true mark ; but it is clear that both works must be accepted as 
bearing high authority for so long a time that they have be- 
come embedded in the general law’. Yet even these works have 
been set at naught and departed from by Courts in India on 
many points as will appear in the sequel. 

The principal matters to be discussed under adoption are : 
object of adoption, persons that may legally take in adoption, 
persons that may give in adoption, persons that may be taken 
in adoption, the requisites and ceremonies of adoption and the 
results of adoption. 

The objects of adoption — ’Atri ( verse 52 ) quoted above in 
note 1231 declares that that man alone who has no son should 
always secure a substitute for a son with all possible effort for 
the sake of securing the offering of pindas (funeral and sraddha 
cakes ) and water. The D. C. quotes this verse and also an- 
other ascribed by it to Manu'“’ in which the object of adoption 
is said to be twofold, viz. securing spiritual benefit from the 
pindas and water ( offered by him ) and perpetuating the name 
and family of the adopter. In one of the latest cases on adop. 

1257. crwTf ng: I ger: 

^ II ■^. p. 2. 
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tion that revolutionized the law the Privy Council emphasize 
the peculiar religious significance that has attached to the son 
among all classes of Hindus, refer to the 9th chapter of Manu 
verses 106, 107, 137, 138 of which are instinct with this doctrine, 
hold that the foundation of the Brahminical doctrine of adop- 
tion is the duty which every Hindu owes to his ancestors to 
provide for the continuance of the line and the solemnization 
of the necessary rites and that in this doctrine the devolution 
of property, though recognized as the inherent right of the son, 
is altogether a secondary consideration. 

Persons who cm gine in adophcm — The primary right to give 
in adoption is that of the father, who can do so without consult- 
ing the mother. The mother cannot without the husband’s 
permission give her son in adoption while the father is alive 
and capable of consenting. But the mother alone can ( as said 
by Manu IX. 168, Yaj. II. 130 ) give her son in adoption if the 
father be dead or if he is incapable of giving consent or has 
entered the order of ascetics, provided he has not expressly or 
impliedly prohibited her to do so. If both parents are dead no 
one else, not even the paternal grand-father or the step-mother 
or a brother, can give a man in adoption. If A has a son B 
and is then given in adoption by his mother into another 
family, it was held in Martand v. Narayan that A still retained 
his power as father to give away B in adoption ( I. L. R. 1939 
Bom. 586 F. B . ). This decision has been dissented from by the 
Nagpur High Court in Sharadachandra v. Shantubai (1. L. R. 1944 
Nag. p. 544, F. B. ). But the reasons given by the Nagpur 
High Court are not convincing and the judges seem to be 
influenced by the dictum of the P. C. that the adopted son is 


1258. Vide Amarendra Man Singh v. Sanatan 60 I. A. p. 242. 
Though it may be conceded that in the majority of cases the object of the 
adopter is religious, the object of the giver and of the person adopted ( if he 
is grown up ) is far from religious. The main object of the latter two at 
least in modern times is to secure wealth without effort and hardly any reli- 
gious motives enter into their minds. No one gives a son in adoption to a 
poor man, though a poor man has a soul to save as much as a rich man. 
Besides in adoption by widows, their motive is very often far from religious. 
They often adopt out of pique against their husband’s brothers or nephews 
and for benefiting themselves monetarily by making agreements with the 
adopted sons to share the property with them. 

1259. airT Ilf mm mf ^ 

iff, pp. 119-121. 
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just like an aurasa son except in a few well defined cases. 
It cannot be supposed that the P. C. knew all the texts of the 
mbandhas dealing with adoption. Though the Bombay High 
Court held in Pulalabai v. Mahadu 33 Bom. 107 that a mother 
did not by her remarriage forfeit her right to give in adoption 
her son by the first husband, that decision was subsequently 
overruled in Fakirappa v. Savitrewa 23 Bom. L. R. 482 (F. B.) 
which decided that after remarriage a widow has no power to 
give in adoption her son by the first husband. The same High 
Court held in Shamsing v. Shantabai (25 Bom. 551) that a Hindu 
father, who, after the birth of a son, became a convert to the 
Moslem faith, did not by reason of his conversion lose his 
power of giving his son, who remained a Hindu, in adoption 
though the physical act of giving in adoption, being accom- 
panied by religious ceremonies, may have to be delegated by 
him to a Hindu. This decision was based on the Caste Dis- 
abilities Removal Act of 1851 ( for which see above p. 547, 
n. 1021 ). This decision is against the spirit of the ancient 
Hindu Law. 

What persons may adopt a son. — Every male Hindu, who is 
of sound mind and has attained the age of discretion though he 
may he a minor according to the Indian Majority ActCIHof 
1875), can take a son in adoption provided he has no son, 
grandson or great-grandson, natural or adopted, living at the time 
of adoption. The word ‘aputrena’ in the verse of Atri ( quoted 
above in n. 1231) is explained by the D. M. as meaning 
one who had no son at all or whose son is dead and as in» 
eluding the grandson and great-grandson. It would appear 
from a Bombay decision that even if a Hindu has a son, grand- 
son or great-grandson disqualified from inheriting on the 
grounds mentioned above he cannot adopt ( vide Bhai-mappa v, 
Ujjangaiida 46 Bom. 455). In the DattasiddhantamaSjari of 
Balakrsna (folio llh) it is stated that if the aurasa son of a 
person is congenitally blind, dumb or deaf he can take a boy 
in adoption. In Krishnaji v. Raghavendra I. L. R. ( 1942 ) Bom. 
492 it has been held, relying upon 46 Bom. 455, that a widow 


1260 . ^ I ^ 
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cannot adopt a son during the lifetime of her natural son who 
was a congenital idiot. The fact that a man is a bachelor or a 
widower or that his wife does not consent or that she is preg- 
nant at the time of adoption does not prevent him from taking 
a son in adoption. In fact Vasistha provides for the birth of a 
son after a son is adopted (15.9). It was said by Eudra- 
dhara and Vacaspati that as sudras cannot perform homa with 
vedic mantras ( required by Vas. quoted above on p. 663 ) sudras 
cannot adopt a son. Others like Eaghunandana, Nllakantha, D.M- 
hold that a sudra can adopt, as Saunaka expressly allows him 
to do so and that the homa may be performed through a brah- 
mana ( as allowed by Parasara VI. 63-64 A wife cannot 
adopt during her husband’s lifetime except with his express 
consent { as Vas. 15. 5 says ). 


After a man’s death the only person that can adopt to him 
is his widow. It is as regards the power of the widow that the 
greatest divergence of views prevails. The basic text is that of 
Vas. 15. 5 ( a woman should not give or take in adoption except 
with the assent of her husband). The resourcefulness and 
ingenuity of commentators, all deemed to be orthodox and all 
proficient in the Mimamsa rules of interpretation, is illustrated 
nowhere better than in the interpretations of this text. Four 
interpretations are placed on this sutra of Vasistha: (1) The D. 
M. and writers of Mithila such as Vacaspati hold that a widow 
cannot adopt at all, because at the time of adoption it is im- 
possible to have the consent of the husband ( who is then dead ) 
and because a woman cannot perform the homa with vedic 
mantras and cannot repeat the vedic passages about acceptance 
( which are required by Vasistha and Saunaka); (2) In Bengal, 
Madras and Benares it is held that a widow may adopt under 
an authority from her husband given during his lifetime. The 


I W. p. 112. The courts hold that a sjdra can adopt. 
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idea is that the permission ( amjnana ) of the husband is not 
required to he given just at the time of the adoption and that 
it may be given long before the actual adoption. (3) In 
Madras a widow may also adopt without her husband’s 
authority, provided she secures the consent of the father-in-law 
or ( if the latter be dead ) of all the co-parceners of the husband, 
if her husband died as a member of a joint family, and if the 
husband was separate at the time of his death, then the consent 
of the father-in-law or ( if he were dead ) of a substantial majo- 
rity of her husband’s nearest sapindas. In this view the word 
‘of the husband’ ( in Vasistha) is taken as only illustrative and 
not literally. (4) The Vyavaharamayukha,^^^ the Nirnaya" 
sindhu, the Saihskarakaustubha, the Dharmasindhu, that are 
regarded as authoritative in Bombay and Western India, hold that 
the passage of Vasistha refers only to a wife whose husband is 
alive and that a widow may adopt without the husband’s autho- 
rity. According to this school the husband’s authority to adopt 
is always to be presumed, unless he has prohibited his widow 
expressly or by necessary implication from adopting. The D. C. 
appeals to the general maxim ‘another’s (or the opponent’s) view 
if not dissented from may be taken as having been approved ’. 


1263. In Balsubramanya v. M. SubbayyaB. R 65 I. A. 93 at p. 99 
the Privy Council say : ' their Lordships are not laying down that the 
requisite authority must necessarily be express but they agree with the 
District Judge that in order to constitute an implied authority there must 
be circumstantial evidence of a cogent character ’. Vide The Collector of 
Madura v. Mootoo 12 Moo, I. A. 397 pp. 435-36 where three of these four 
interpretations are pointed out. 
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^SWt^Hia’a^'aiaaiarwawig i h. p. 160. It will be noticed that the 
reads qn-rrr at ^ a^ ai ax for 315^ gaya t ar in a^aaj’s text which is the 
reading of all other works, the former being probably a fabrication inserted 
to support widow’s claims to adopt. The D. M. p. 3 notices the reading 
aasar aifa in Saunaka’s texf. For the maxim <Sc. vide 

5ni|f?xTT«a on ii. 4. 12. 
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There is a large volume of case law about the construction 
of the authority to adopt, about the rights of co-widows in the 
matter of adoption, about the limits of a widow’s power, which 
are deemed to be outside the purview of this work. 

As regards the power of a widow to adopt in the Bombay 
school, when her husband was joint at the time of his death i 
the case law has fluctuated from time to time. Only a few 
cases may be referred to here. In JRamji v. Ghamau 6 Bom, 
498 (F. B.) a Full Bench of the Bombay High Court held that a 
widow, whose husband was a member of a joint family at the 
time of his death, could not adopt when she has not the 
authority of her husband or the consent of the husband’s un- 
divided coparceners. After this decision had stood for 50 years 
the Privy Council held in Bhimabai v. Ourunathgouda'^^^ 
L. R. 60 L A. p. 25 that the Full Bench decision had already 
been overruled in Yadao v. Namdeo ( 48 I. A. 513 ) and that a 
Hindu widow can adopt without the consent of her husband’s 

1265. In Bbimabai's case the Privy Council purport to follow the 
case of Rakhmabai v. Radhabai 5 Bom. H. C. R. (A C. J. ) p. 181. Put 
in that case the husband was separate at tbe time of his death. The P. C. 
however point out that in Yadao v. Namdeo (48 1. A. 513 at p. 529) it 
was said that the decision in Rakhmabai’s case was not based on the fact 
that the husband was separate at his death or on the fact that the widow 
when she made the adoption had the estate vested in her and it was held 
that that decision was equally applicable where the husband was joint. 
Apart from the fact that the decision of the P. C. is opposed to the general 
sentiment of Hindu society at present, with the greatest respect two 
criticisms have to be offered against the decision in Bbimabai's case. The 
passage of the Vyavabaramayukha relied upon in Rakhmabai’s case and 
in Bbimabai’s case has not been correctly understood. The Mayukba was 
combating the view of others that a widow cannot adopt at all. Therefore 
he tried to establish that a widow can adopt without her husband’s 
authority. But the Mayukha did not say expressly that she can adopt 
without any body’s authority or that she can adopt even in a joint family 
without the consent of the coparceners or even against their wishes. On 
the contrary if we look at the whole context where he quotes Yaj. I. 85 and 
a verse of Kit. ( 930 ) it would appear that he meant to convey that the 
consent of the father of the husband or of bis kinsmen would be necessary. 
Further, no one drew the attention of the P. C. to another passage of the 
V. Mayukha where it summarizes the rite of adoption and states ‘ Women 
whose husbands are alive are entitled to adopt with the permission of their 
husbands ; failing the husband, a woman can adopt with the permission of 
the ( husband’s ) father and the rest ’ : ‘ ^rnt 

IV. p. 120. 
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coparceners, when the husband was a member of a joint family 
at the time of his death. This decision was carried further by 
Amarendra’s case ( 60 L A. 242 ) by holding that when a widow, 
who had authority to adopt, adopted even after the estate had 
devolved on a male collateral heir such adopted son would 
take the estate and deprive the heir of it. As any widow was 
held to be able to adopt in Bombay without anybody’s consent, 
hundreds of adoptions have taken place, which came and are 
coming before the courts. Another Full Bench case held that 
when a Hindu coparcenary came to an end on the death of the 
last surviving coparcener and the family property became 
vested in his heir, a subsequent adoption by the widow of a 
predeceased coparcener was valid, but it did not revive the 
coparcenary nor did it vest the property of the former co- 
parcenary in the adopted son ( Balu v. Lahoo L L. R. 1937 
Bom. 508 ). When a co-parcenary was broken up by partition 
among the members, it was held^^*^ that the widow of a co- 
parcener who died long before the partition cannot make a 
valid adoption and reliance was placed on a passage of the 
Viramitrodaya ( quoted below 

But these decisions have been dissented from in Bajirao v. 
Ratnkrishna I. L. R. (1941) Nagpur 707 and in K. R. Sankarlingam 
Pillai V. Veluchami Pillai I. L. R. (1943) Mad. 309 ( F. B. ), where 
it has been laid down that when the surviving coparceners of a 
joint Hindu family were in possession of the joint family 
properties which they obtained in a partition among themselves 
after the death of a coparcener and subsequent to the partition 
a valid adoption was made to the deceased coparcener by his 
widow the adopted son was entitled to reopen the partition. 
They rely by way of analogy on the provisions of Yaj. that the 
posthumous son can reopen a partition already made and 
also on that of the disqualified heir when the disqualification is 
removed and on the dicta in some cases that an adoption dates 
back to the date of the death of the adoptive father. But no 
smrti text and no digest has extended the exceptional rules 
about the posthumous son and the disqualified heir to a son 


1266. Vide Hirachand v. Sojpal I. L. R. 1939 Bom. 512 and Irappa 
V. Rachayya I. L. R. 1940 Bom. 42. 

1267. 31^ 1 • '14+44- 

4Ua i q i gq«U ^ g l q- pp- 431-32. 




672 


Hilary of Dharmaiadra 


tVol. 


adopted after partition. Their reasoning as regards the Bombay 
cases is not satisfactory. It amounts to this that as between 
the separating co-parceners the coparcenary may be extinct 
but as to the subsequently adopted son it exists i. e. a co- 
parcenary is extinct and existing at the same time, which, 
to use no stronger expression, appears rather strange. Besides 
the general rule is that partition is made only once ( Manu 
IX. 47 ). The cases of the posthumous son and of the disqualified 
heir are expressly provided by way of exceptions. The usual 
rule is that exceptions are to be strictly limited to the matters 
expressly stated and are not to be extended by analogy to cases 
not covered by the words of the exception and that other cases 
are governed by the general rule. It is a canon of interpreta- 
tion in Hindu Law that a special text forming an exception 
to a general text should be construed strictly and applied only 
to the cases clearly falling within it ( Gangu v. Chandrahhagabai 
32 Bom. 275, 283, Hanmarit v. Ganesh 43 Bom. 612, 624). Further, 
a Hindu widow is not compelled to adopt at any particular 
time ; she may adopt at any time during her life. In Raje 
Vyankatrao v. Jayavanlrao 4 Bom. H. C. E. ( A. C. J. ) 191 it is 
noticed that the widow in that case adopted 71 years after her 
husband’s death. If the reasoning of the learned Judges of 
Nagpur and Madras is correct then when three or four genera- 
tions have succeeded to the separating coparceners, an adopted' 
son can reopen the partition after three quarters of a century 
This result, to say the least, would be most unreasonable. The 
Nagpur High Court observes that every Hindu widow is a 
potential mother. This is a fiction which has been carried too far 
by that court and by the Privy Council. A woman in the order 
of nature can hardly ever have an aurasa son beyond the age of 
fifty or so, but when a fiction is employed a woman can bring 
into existence a son even when she is 80 or 90. The Privy 
Council have approved of the Nagpur and Madras decisions 
recently in Amnt v. Shankar 46 Bom. L. E. 1. They hold that 
a Hindu family cannot be brought to an end while it is possible 
in nature or law to add a male member to it or while there is 
still a potential mother if that mother in the way of nature or 
law brings in a new member. In Bamchandra v. Shankar 47 Bom. 
L. E. 121 (F. B.) the Privy Council decision in Amnt v. Shankar 
has been followed and it is hald that the decision in Balu v. 
Lahoo has been expressly overruled by the Privy Council. The 
consequences of these latest decisions will be most disastrous 
for Hindus. In Amarendra’s case the P. C, state that there 
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must be some limit to the power of a widow to adopt or 
some conditions in which it would be contrary to the spirit 
of the doctrine to admit its continuance or inequitable 
in the face of other rights to allow it to take effect ( L. R. 60 
I. A. 242 at p. 249 ). In Madam Moham v. Purshotliama L. R. 
45 LA. 156 the P. C. approving of Ramh-ishna v. Shamrao 
26 Bom. 526 ( F. B. ) held that, when a man dies leaving a 
widow and a son and that son dies leaving his own son 
or a widow to continue the line by adoption, the power of 
the former widow comes to an end and cannot be revived ; that 
is, they were prepared to hold that the grandmother succeed- 
ing to her grandson who died unmarried could not make a 
valid adoption and allowed the grandfather and his ancestors 
to remain without the religious benefits that a son adopted 
by the grandmother would have conferred { in spite of the 9th 
chapter of Manu on which they rely in Amarendra’s case ), 
According to the recent rulings any widow whose husband died 
a member of a joint Hindu family may adopt at any time even 
when the other members become separate and may remain 
separate for 50 years or more and yet a large slice of the estate 
may be taken away after several generations have succeeded, 
laboured and acquired a vast estate. Further, it is not clear 
how far the P. C. will go in their solicitude for the adopted son. 
Suppose three brothers separate and one of them sells the pro- 
perty that came to his share. If the partition is to be opened 
for the benefit of a son subsequently adopted by a predeceased 
member’s widow, will the purchaser be affected or not (supposing 
the sale is within 12 years of the adoption)? Supposing that 
the last surviving member of a family dies leaving a married 
daughter and a predeceased son’s widow and the daughter inhe- 
rits an absolute estate ( as she does in Bombay ) and remains 
in possession for 30 years, is it meant that a son thereafter 
adopted by the widowed daughter-in-law can divest an estate 
vested for thirty years in a married daughter who is not a mem- 
ber of the family at all after her marriage ? The recent P. C. 
decision in Amnt v. Shankar appears to indicate that whatever 
the length of time the adopted son will oust a collateral to whom 
the estate may have gone by inheritance. Intending purchasers 
have become afraid that there is no knowing how far the 
P. 0. may go. These decisions will lead on to hurried sales 
of joint family property at whatever price may be fetched 
immediately a coparcener dies leaving a widow. The result 
of the several decisions of the P. C. has been that properties of 
85 
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Hindu families in which widows of predeceased coparceners 
exist are not easily saleable and do not yield their proper 
market value. The inroads on the ancient joint family system 
of the Mitaksara have been so many that only the shell remains; 
the burdens are there, but the soul is gone, what with the right 
of each coparcener to alienate his share for consideration, the 
Gains of learning Act, Act 18 of 1937, the decisions of the P. C. 
about adoption, sec. 39 of the Transfer of Property Act. It 
would be better if the Legislature declared that the joint family 
system of the Mitaksara type has been abrogated, if all the inno- 
vations introduced by legislation and judicial decisions are to be 
kept intact. 

A widow who has attained years of discretion may adopt 
although she is a minor according to the Indian Majority Act 
(of 1875). It has been held in Bengal that an unchaste 
widow cannot adopt, but in the Bombay Presidency it has been 
held that a sudra widow, though unchaste, may make a valid 
adoption, If a man dies leaving a widow D and two sons A 
and B, who form a joint Hindu family, and subsequently A 
dies leaving a widow C and his brother B, and if B dies un- 
married and the mother D succeeds as heir to her unmarried 
son B, she has still the power to adopt a son. The duty of 
continuing the line was cast upon both A and B and not on A 
alone and therefore when A dies that duty is cast on the survi- 
ving coparcener B. Therefore the proposition laid down in 
Ramkrishna v. Shamrao cannot apply and the mother of B can 
adopt ( vide Ammt v. Dnyawshwar 46 Bom, L, R. 353 ). 

Who may be adopted. 

The person to be adopted must be a male according to the 
Vyavaharamayukha'2™ which relies on the analogy of upanayana 
( that only a male undergoes, as stated in the ancient text 
‘ astavarsam brahmariam-upanayUa ). This has been followed by 


1268. Vide Sayamalal v. Sattdamini 5 Beng. L. R. 362. 

1269. Vide Basvant v. Mallappa 45 Bom. 459. 

1270. ^ I W irvf ^: ( ug 

in — wramsiiwiifiT tnmvrinfnT — 5f*®- 

pp- 108-109 

For vide auq. g. IV. 10. 2 and gloss 

th ereon . The says : sqq I fra 

I (HI p. 162 ). 
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the Indian Courts. But the D. M. (pp. 113-116), Sam. K. 
( p. 188 ) and Dharmasindhu relying upon such instances 
as that of Santa, the daughter of king Dasaratha ( who was 
adopted by king Lomapada ) and of Prtha, who was the 
daughter of Sura and was adopted by Kuntibhoja, say that even 
a girl may be adopted. Pannalal in ‘ Kumaun local customs ’ 
states that a girl may be adopted as a daughter in Kumaun 
by custom. The person to be adopted must be of the same 
caste as the adopting father. Yaj. 11. 133, providing that the 
twelve kinds of sons that offer the pinda and take the wealth 
one after another in order, applies only to sons of the same 
caste. Saunaka also requires sameness of caste. Manu IX. 168 
employs the word ‘ sadrsam which was interpreted by Medha- 
tithi as meaning ‘ similar to the adopter in qualities and not 
in caste Medhatithi expressly states that a brahmana 
may adopt a ksatriya boy. But Kulluka and the other com- 
mentators of Manu, the V. Mayukha and other works hold that 
the boy must be of the same caste. The Sam. K. p. 150 and 
Dharmasindhu go a step further by saying that even a 
brahmana should adopt another of the same country. The Vayu- 
purana (99. 137-139) narrates that Bharata, son of Dusyanta, 
adopted Bharadvaja, son of Brhaspati and a brahmana, who 
then became a ksatriya. The courts accept the view of 
Kulluka and the rest. It is likely that courts may allow a 
boy from a subcaste of each of the four principal varnas to be 
adopted by a man belonging to another subcaste of the same 
varna. Saunaka and Vrddha-Yaj. q. by D. C. provide 


1271. Vide Gangabai v. Anant 13 Bom. 690, where the Vyavahara- 
mayukha is expressly referred to and followed in preference to D. M. and 
Samskarakaustubha. Vide also /» re MwnsWraw 12 Lahore 658 at p. 661. 

1272. For the quotation from the vide H. of Dh. vol. I. p. 449 

n. 1119. The D. M. adds passages from the 

and s Ti i^u j . Vide 111. 2-3 (cr. ed. chap. 104 ) for the adoption of 

and xmnm, 9th chap, for that of 5i|?fri. 

1273. 5T ^ ir as ; wTsrom? 

gSTjt I flUT. on Jig IX. 168. ^ I 

ijw i ni p 158. 

1274. vRSTsft f 

I II ^ 99. 157. seems to be a corrupt form 

of 

1274a. In Raj Nandiniv. Aswini Kumar 1. L. R. (1941) 1 Cal 457 th* 
adoption of a Vaidya child by a Kayastha was upheld in the Sylhet district, 
as both are now treated as s'udras. - 
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that the daUaka may be of a different caste, but that such a 
son will not take the wealth.*®* In spite of the words of 
Vas. 15, 3 and of Saunaka ( that one having an only son should 
not give him ) the courts have held that even an only son may 
be given or taken in adoption and that the words of Vasistha 
are merely recommendatory. Vide Balusu Ghirulingaswami 
V. Sri Balusu Ramalakshmamrm 26 I. A. p. 113 and Vyas 
Chimanlal v. Vyas Ramchandra 24 Bom. 367 ( F. B. ). In connec- 
tion with the force of the words of Vas. 15. 3-4 stating why an 
only son should not be given or taken, Jaimini’s rule contained 
in what is called the ‘ hetuvan-nigadadhikarana ( Jai. L 2. 
26-30 ) came in for very exhaustive discussion in Beni Prasad 
V. Hardai Bibi 14 All. 67 ( F. B. ) and Radha Mohun v. Hardai 
Bibi 26 I. A. pp. 113, 146. There are several Vedic passages 
like this, ‘ he offers the grains into the fire with a winnowing 
basket, for food is prepared with the help of it ’ (Tai. Br. L 6. 5)- 
The question is whether such sentences put forward a reason 
for what is enjoined in the preceding portion or whether they 
are intended merely as arthavadas ( i, e. for the praise of what 
is stated in the preceding part of the passage ). Jaimini con- 
cludes that they are for the purpose of praise**^ alone. 

1275. vit i stjnivsT ^ h 

i% «... gat mw: Rostfiai w i 

aw. W- P- 7 ; aW- quotes the verse & as ( p. 104 ) and 

also as p. 52 ) 

1276. ^ 

I. 2. 26-27 : V gaHu ibr ira iiffvti i 

taRR I fw vnta. ' tg: tuuv i aa % Iga- 

1277. Nigada means • a sentence or sacrificial formula' and'hetuvat' 
means ‘ containing a word or words ( like ' hi ’ ) which are generally used to 
indicate a reason ’ for a statement already made. In preparing food from 
grains, the surpa is required for winnowing them to free them from husk &c, 
as also are required the pan or pot for boiling the grains and a ladle for 
stirring the grains when they are being boiled. The Sruti passage provides 
that with the help of a surpa the homa is made of Karambhapatras (pots 
full of husked grains of yava slightly fried on the Daksina fire, ground and 
mixed with curds) in the Varunapraghasa, one of the caturtnasyas. Vide 
H. of Dh. vol. 11. pp. 1095-96 and 1098 for the surpa used as a.juhU ladle. 
If the latter part of the passage contains a reason for the first part, then it 
would follow that the pot or ladle (both of which are useful in getting food 

( Continued on the nest page ) 
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The eldest BOO also should not be taken in adoption, since , 
as the Mit. ( on Yaj. BL 130 ) puts it, it is the eldest son alone 
who is the foremost in serving the purposes of a son as regards 
his genetive father aoc. to Manu IX. 106 which says ‘ a man 
becomes one having a son ( a father ) by the mere fact of the 
birth of his ( first ) son and becomes free from the debt owed to 


( Continued from the last page ) 

prepared ) may equally be used instead of the surpa. But the object of the 
latter half is not to assign a reason, but rather to praise and recommend the 
^rpa as the means of making the homa and so nothing but the surpa can be 
employed in making the offering. The Veda is the final authority in all 
matters pertaining to sacrifice ; it does not stand in need of giving reasons 
for its prescriptions but it may eulogise an act to induce people to perform 
it. Therefore in the hetuvan-nigadadhikarana Jaimini does not lay down 
(as thought by Mandlik and by the High Court in 14 All. 67, pp. 73, 84, 125) 
that when a text is supported by a clause containing words of reason, it 
should be regarded as merely recommendatory (and not obligatory), but 
what Jaimini lays down is that clauses containing words generally meaning 
* reason ’ are to be construed as artkavadas ( praises ) of the obligatory rule 
contained in a previous clause. Mr. Mandlik says (p. 499 of his • Hindu 
Law ' ) ‘ It is a rule of the Purvamlmamsa that all texts supported by the 
assigning of a reason are to be deemed not as vidhi but simply as arthavada 
(recommendatory). When a text is treated as an art bavada it follows that 
it has no obligatory force whatever. Sabarasvamin constructs an adhi> 
karana on this head which he calls ' hetuman-nigadadhikarana ' (quoted in 
14 All. 67 at p. 73 ). This is entirely wrong as shown above and the adhi- 
karana is not called ' hetuman etc. ' but ‘ hetuvan etc. Acc. to Jaimini's rule 
the words of Vas. 15.3 ‘ naikam putram ’ contain a vidhi (an obligatory 
rule), while the following clause containing the word ‘hi' (indicative of 
a reason ) ’ sa hi santdndya purvesam ’ is merely an artbavada, which praises 
the vidhi by emphasizing the importance of a son. Sarkar in his 'Mimamsa 
Rules' (pp. 175-176) correctly represents the meaning of Jaimini, though in 
somewhat obscure language. The decisions in 14 All. 67 and 26 I. A. 113 
are correct so far as the Mit. and the Mayukha are concerned, though 
the judgments in the former case are wrong in what is regarded to be the 
meaning of Jaimini’s aphorisms constituting 'hetuvan-nigadadhikarana'. 
The Privy Council in 26 I. A. 113 at p. 146 refer to-tbe supposed rule of 
Jaimini that all precepts supported by the assignment of a reason are to be 
taken as recommendations only, but they express themselves guardedly and 
say that the rule is rather startling and they would not admit it to be true 
unless they made an intimate study of the smrtis. The commentaries will 
make the Purvamlmamsa position clear. ^ l ^ 

I 5WT on I. 2. 30. The states ‘ w ^ 
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fhepUrs’. But in modern times this rule is taken to be only 
recommendatory and the adoption of the eldest son is held valid 
as also that of an only son^^s The V. Mayukha ( p. 108 ) states : 
acc. to the Mit. the prohibition to give the eldest son affects 
only the giver but not the adopter and he criticizes the Mit. that 
Manu IX. 106 does not forbid the giving of the eldest son, but 
only provides that by the birth of the first son a man becomes 
free from debt ( to pitrs ). So the V. Mayukha goes a step fur- 
ther and holds that there is no prohibition at all either to give 
or take in adoption the eldest son, while the Mit., though it 
does not hold the adoption bad, seems to hold that the giver 
incurred blame. The Sarh. K. p. 150 also does not allow the 
adoption of the eldest son. Two or more persons cannot adopt 
the same boy and if they do so the adoption by each is invalid 
The Dvyamusyayana adoption, to be described later on, is an 
exception. 

The texts contain rules about preference in selecting a 
boy for adoption, when several are eligible. The Mit. on 
Yaj. n. 133 declares that the verse of Manu IX. i83 stating 
that ‘ when out of several brothers who are sons of the same 
father one has a son all of them become through that son per- 
sons having a son ’ does not provide that he becomes really the 
son of all but it indicates that when a brother’s son is available 


1278, Vide Kashibai v. Tatia 7 Bom. 221, Tukaratu v, Babaji 
1 Bom. L. R, HI (for valid adoption of eldest son ), where at p. 152 the 
following passage from the Mayukha is referred to : 

’ll! ' vilrrev I 5T g I 

HHinnml • sni 

;fT I 5?^ p. 108. The same 

passage of the Mayukha is referred to in Vyas Chimanlal v. Vyas 
Bamchandra 24 Bom. 367 ( F. B. ) at p. 375, 

1279. 5T 5?I: , 

^Tf. rfi. p. 25. 

^12^ vf I ft #5? D#tjT nflpjfr 

fra 't. ) fTfR , 

^ S’l: i^miwq[Tf5TTv cngar »fr3f5rT Ilvraiff i on ^rt- ii. 132. 

The same verse is 17. 10 (with variations), fSr. p. 440 quotes 

similar verses of frfitar and Compare 15. 42 also. 

‘ «rra 1 ^ 
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p, 289. Vide f%. p. 395 for quotation of this passage of 
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for adoption another boy should not be adopted. A similar 
explanation had been given by an ancient commentator Deva- 
svamia The D. M., D. C. ( pp. 5-6 ) and Sam. K. p. 150 quote 
passages of Saunaka and Sakala that a man should prefer 
a sapinda or a sagotra to one who is not a sapinda or of the 
same gotra. The D. M., D. C., the Sam. K. p. 150, the Dharma- 
sindhu recommend the following order : the full brother’s son, 
then a sagotra sapinda, then a sapinda though not of the same 
gotra ( such as a hoy from one’s maternal uncle’s line or a 
paternal aunt’s descendant ), then one not a sapinda though of 
the same gotra, then one who is neither a sapinda nor a sagotra. 
This order is purely recommendatory and an adoption in breach 
of it is quite valid. It has been recently held that an adoption 
is invalid if the boy adopted be congenitally and incurably 
deaf and dumb though not an idiot. Vide Siirendra v. Bhotanath 
I. L. R. (1944) 1 Cal. 139. 

As to the age of the boy to be adopted there is great diver- 
gence among the medieval writers which is also reflected in the 
case law. In this connection certain verses of the Kslikapurana 
assume great importance. The V. Mayukha and the D. C. 


1281. gwa?’: I 3T sivva g 

I « 5n^; both q. by rft. p. 

41 and 48, and pp. 5-6. A comparatively late work called 

(composed after about 1700 a. d., since it 
mentions the and ) after an elaborate discussion of 


Rg. VII. 4. 7-8 and the above passages of Saunaka and Sakala states the 
following conclusion ( D. C. College Ms. No. 133 of 1886-92 folio 16 b) 
‘ v»jt ... ... inn 


1282. v: gw: jRNih# i gw: tr gwrrt 

B fvrsnrii^ ^ i ^Tti^nw-r^iw i 

3 ggr 3<i • vantgH sum b gjTfsgg- 

gnur q. by gvf. Th. p. 122, f^. mr. iii p. 230, sg. jrgTg p. ii4, 3^. 
pp. 31-33 { reads fgnfrtRngirrf qsaHrffgRf ggfH ), 

a. p. 169 ( reads -ggii i f and smiai aigm )■ The cuda was usually 
performed in the third year and the locks that were kept on the boy’s head 
depended upon the number of the pravara sages of the gotra of the father. 
Vide H. of Dh. vol. II. pp. 260-265 for cudakarana. So if a boy (who 
was 3T 4 T <r ig ) was adopted after cuda, his position would be this that some 
would have been performed with one gotra, while others would be 
performed with another gotra i. e. he would thus belong to two gotras. T6 
prevent this and to complete his affiliation into the adoptive family . the 
putresti had to be performed. , - , _ - _ . 
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hold that the passage is of doubtful authenticity ( as the verses 
are not found in several mss. ), while the D. M. and the Nirnaya- 
sindhu hold them to be genuine and the Sam, K. pp. ( 169-172 ) 
after referring to these views states that those verses are opposed 
to what is stated in the Ait. Br, about Sunahsepa who was adopted 
by Visvamitra as a son even after upanayana. The verses are : 

‘ O King ! that son, whose safhskaras up to ( including ) the cuda 
( tonsure ) ceremony are performed with the gotra of his 
( natural ) father, does not ( i. e. cannot ) attain the status of the 
adopted son of another. When the ceremonies of cuda and 
upanayana are performed under his own gotra ( by the adoptive 
father ) the daiiaka and the other kinds become ( recognised as ) 
sons ( in the adoptive family); otherwise they are called dSsa 
( slave ). After the fifth year the adopted son and the rest can- 
not be ( recognised as ) sons. Having taken one who is five 
years old, one ( the adopter ) should first perform the putresti 
These verses state four propositions: (1) If all samskaras 
from jatakarma to cuda ( i, e. including it ) have been performed 
in the family of birth that boy cannot be adopted in another 
family ; (2) if a boy’s clZ^ia and other later ceremonies are per- 
formed in the family of adoption he is fully an adopted son ; 
(3) a boy over five years of age cannot be adopted at all ; (4) a 
boy whose cuda has been performed in the family of birth may 
be adopted up to five years, provided the rite called putresti 
is first performed in the adoptive family before any other cere, 
mony is performed on the adopted boy. The D. M, says that 
the best time for adoption is up to three years, then from three 
years to five is the next best ( gauna ) and that after five no 
boy can be adopted. The D. C. ( p. 36 ) holds that a boy of the 
three higher classes can be adopted up to upanayana and that a 
§udra boy can be adopted till his marriage. The Nirnaya- 
sindhu seems to be of the same opinion. The V. Mayukha 

1283. About the the p. 132 saye ‘ girtsTTflUST- 

gfuw jrsrt- 

sivWtfiw jtsu ira 

I The p. 173 contains the words ... 

Vide sn- II. 10 ‘ 5^- ' 

1284. vfrofkf 3V'T'(rg?ftR ^ »ncr-4<“ii: • gdi 

UWlit. *V. U. p. 114. When Nflakantha says that the three verses of 
the Kalikapuraua refer to the adoption of an asagotra boy, that is not his 
real opinion ; he only concedes that that passage may, if at all, refer 
to the^adoption of an asagotra boy, if# =gjg m i 

^j3{v>r 3 i p. 36. 
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and Sam. K. both hold that even a boy not of the same gotra 
may be taken in adoption after upanayana or after marriage 
and even when the person to be adopted has himself had a son. 
In Bengal, Benares and Bihar the courts hold that the boy 
must be adopted before upanaycma. The same rule holds good 
in Madras ; but there it is further held that if the boy to be 
adopted is of the same gotra as the adopter, the adoption may be 
made after upanayana but before marriage. In Bombay a 
person may be adopted at any age, even after marriage and 
even after he has had children and he may be even older than 
the adopter. In the whole of India, a sudra may be adopted 
only before his marriage, but in the Bombay Presidency the 
adoption of a married man and of one having even a child is 
allowed also among Sudras'^*®. 


1285. Vide Ganga Sahai v. Lekhraj 9 All. 253 ( at p. 306 the traada- 
tions of the Kilikiipurana verses by Sutherland and Colebrooke are quoted 
and at p. 318 the authenticity of those verses is held to be extremely 
doubtful ) : Raja Mukund v. Jagannath 2 Patna 469, 477 ( where the 
passage of the Kalikapurana is quoted }, in which it was held that a boy 
may be adopted till upanayana and that it does not matter if the cudi 
ceremony is performed in the family of birth and the putresti is omitted at 
the time of adoption ; Chandreshwar v. Bisheshvar 5 Patna 777 at p. 844 
( where the passage as to five years was held not binding ) ; vide Surabata 
Devi V. Sudhirkumar AIR ( 1944 ) Cal. 265. 

1286. Viraragava V. Ratnalinga 9 Mad. 148 (F. B. )for the validity 
of the adoption of a sagotra after upanayanya and Pichuvayyan v. 
Subbayyan 13 Mad. 128 for the invalidity of a married man's adoption. 

- ■ 1287. Vide Dharma v. Ramkrishna 10 Bom. 80, 84 (where it is said 
that though Nilakantha’s explanation that the Kalikapurana verses refer to 
an asagotra causes a difficulty, yet it does not follow that he adopts that 
interpretation as his own ) in which the adoption of a married asagotra 
brahmana was upheld ; Kalgavda v. Sotnappa 33 Bom. 669 where the 
adoption of a married man having a son was upheld, but it was decided that 
the son bom before adoption remained for purposes of inheritance in the 
natural family ; Balabai v. Mahadu 48 Bom. 387 { where the adopted man 
was older than the adopter ). 

1288. Lingayya v. Chengalammal 48 Mad. 407 where it was held 
that even a sadra cannot be adopted after his marriage, ( which decision 
follows the D. C. ) 


$6 
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Saunaka required that the boy to be adopted must be 
putracchayavaha'^^^ (one who bears resemblance to or is a reflec- 
tion of the aurasa son). This has led to differing explanations 
by the commentators and contradictory decisions in the several 
Indian High Courts. The D. M. and D. C. ( p. 21 ) both explain 
that the resemblance consists in the possibility of being pro- 
created by the adopter himself by niyoga and the like. The 
meaning of the D. M. is : A. brother’s son or a sapinda’s son 
or a sagotra’s son can be adopted because the adopter could 
have procreated a son by the practice of niyoga on the wife of a 
brother or a sapinda or a sagotra ( according to the rules of 
niyoga ) ; but he could not have done so as regards his mother, 
or grandmother, daughter or sister or his mother’s sister. There- 
fore a man cannot adopt his own brother, paternal or maternal 
uncle, a daughter’s son or a sister’s son and the like. One strange 
thing is that, though niyoga had been forbidden for many 
centuries before the D. M., the author of it brings in the rules 
of the long obsolete practice of ruyoga^^ to find out who could 
or could not be adopted. But stranger things were to happen. 
Sutherland who translated both the D.M. and the D. C. explained 
in his notes the word ‘ niyogadina ’ as ‘ by such an appointment 
or marriage and the like ’. Vide Stoke’s Hindu Law Texts 
p. 590 ( Dattakamlmaihsa, sec. V. pladtum 16 note ). There was 
no warrant for introducing the word * marriage ’ after * niyoga’. 
The rules of niyoga are different from those of marriage. 
The judges most of whom were generally ignorant of Sanskrit and 
had yet to decide cases among Hindus according to Hindu Law 
as understood by them ( vide 26 I. A, 113 at page 128 about the 
ignorance of Sanskrit among judges ) seized upon this explana- 
tion and evolved the curious rule that no one could be adopted 
whose mother the adopter could not have married in her maiden 
state ( i. e. the relationship has reference to a time piior to 


1289. jwsnTvi vuT 

I nfvbtrewiv- i wxsrw: 

i — nur >1^ 5# 1 v<n 

fn^: guv fra I fW. pp. 144-145 and p. 147. The words 

ff3l=E?nvi — vhv# occur, in also ( p. 21 ). The half verse 

••• wwvrrig.is almost like 3nf%vl 105. 2. 


1290. For the rules of niyoga vide H. of Dh. vol. II. pp. 399-601. 
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marriage ). This is still the law in all Presidencies except 
Bombay. Although the D. M, stated that the boy to be adopted 
must be capable of being procreated by niyoga, at another place 
it remarks, after quoting verses of Saunaka^^’^ and Sakala, that 
a boy of another gotra may he adopted except a daughter’s son, 
a sister’s son and a mother’s sister’s son. The Bombay High 
Court holds that any one may be adopted except these three 
( vide Ramchandra v. Gopal 32 Bom. 619, Walbai v. Heerbai 34 
Bom. 491 holding that a man cannot adopt his mother’s sister’s 
son, Ramkrishna v. Chimnaji 15 Bom. L. R. 824 holding the 
adoption of father’s sister’s son valid ). Very strange results 
have followed from this viz. the Bombay High Court has 
upheld the validity of the adoption as a son by a man of his own 
half-brother ( vide Gajanan v. Kashinath 39 Bora. 410), of his own 
maternal uncle’s son, and the adoption by a widow of her deceased 
husband’s son-in-law ( vide Silabai v. Parvatibai 47 Bom. 35 ). It 
should be noted that the Dvaitanirnaya or Dharmadvaitanir- 
naya ( of Sahkarabhatta, father of Nllakantha ) and the V. 
Mayukha both hold after a very abstruse reasoning based on 
several Mimarhsa rules, that men of the three higher classes may 


1291, ViAeMinakshi v. Ratnanada 11 Mad. 49 {F. B.), Bhagwan 
Singh V. Bhagwan Singh L. R. 26 I. A. 153, 160, in the latter of which the 
texts of Saunaka and Sakala are relied opon. 


1292. rwf tiusw: I ••• I 

^ silRrf *rn*r^: I m®- 


1 wl- PP- 80 and 101. p 8; p. 6 quotes 5tT5«5'3 

verse. The sfr. elsewhere ( p. 98 ) and the p. 158 read 

ftiirr: gs: and the p 176 reads wrri5|^^ WT 

while the uafl 'g fH BTV (p. 105) and the vv. ngja p. 110 read ^tl’^ »T(nf%V«J 
^ q- by the p. 146 reads ‘ sftTtW 


wrPifSnr: ga: i > 


1293. Vide the text of the V. Mayhkha p. Ill and notes pp. 173-179 
in my edition of the V, Mayukha for explanation. The Dvaitanirnaya 
(p. 105) concludes: 

a«n mw- ’ The V. Mayukha p. 1 1 1 follows 

the Dvaitanirnaya and states that usage is in accordance with its explana- 
tion: ‘ 1 1. In Gopal v. Hanmant 

3 Bom. 273 at p. 280 it was held that Nilakantba also interdicted the 
adoption of the daughter’s son and of the other two by the regenerate 
classes. It is submitted that this view as to the position of the V, 
Mayukha on this point is entirely wrong. 
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adopt a daughter’s son, a sisters’s son or a mother's sister’s son and 
that a sudra must adopt one of these if available in preference 
to any one else. The Bombay High Court follows the inter- 
pretation of Saunaka’s verse given by Nandapandita in 
preference to Nilakantha’s, but in its turn disregards the 
authority of Nandapandita who forbade the adoption of a 
brother or uncle. It would have been far better if it had 
generally brushed aside everywhere the dicta of Nanda- 
pandita and preferred the interpretation of the Mayukha. 
Popular sentiment is in favour of the daughter’s son 
or sister’s son being adopted, as they are the nearest and often 
the dearest relations, and yet the High Court shuts the 
door against them, while it opens it ajar for the adoption of 
a brother or maternal uncle or his son or one’s own daughter’s 
husband, which appears absurd to people. Besides the High 
Courts have recognised the adoption even of a daughter’s 
son'^’* on the ground of custom by Dosastha smarts brahmanas 
in the Dharwar District ( vide Sundrabat v. Hanmant. 56 Bom, 
298 ), by Telugu brahmanas ( Viswasundara v. Somasundara 
43 Mad. 876 ). Sudras can adopt a daughter’s or sister’s or 
mother’s sister’s son all over India. The D. M. went so far as 
to say that a widow could not adopt her brother’s son. The 
D. M. ignored the fact that the widow adopts to her husband 
{ and not to herself ) who bore no relation to his wife’s brother’s 
wife and who could have himself adopted that son. The Bombay 
High Court and the Privy Council have discarded this absurd 
proposition of the D, M. Pannalal in ‘ Kumaun Local customs’ 


1294. It may be noted that the qnestion of the adoption of the daugh- 
ter's son cropped, up even in the times of the Pesbwas. In ' Selections from 
Peshwa's Records ’ vol. 43 No. 146 pp. 116-117 the opinion of RamMStri, 
the Chief Justice of the Peshwa's court, is sought on the adoption of a 
daughter’s son from the Ratnagiri District The Prthvlraja Rasau states 
that the famous Chohan hero Prthvlraja had been adopted by his maternal 
grand-father Anangapila of the Tomara dynasty of Delhi. But modern 
historians say that this is imaginary (vide 'History of Medieval India 'by 
Prof. Ishwari Prasad p. 9 n . ). 

1295. I wTsronrf^^ srmh gu: i 

pp. 56-57. Vide Bat Nani v. Chunilal 22 Bom. 973, Puttulal v. 
Parhati 42 I. A. p. 155, where after admitting that the DattakamimamsS 
is embedded in law, the P. C. say that caution is required in accepting the 
glosses of. Nanda Pandita where they deviate from or add to the smrtis 
(p, 161). ' ■ ■ . , . . 
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notes that in that part of India a daughter’s or a sister’s son 
may be adopted ( p. 14 para 56 ). It has been recently held that 
the adoption of the illegitimate son of a woman even among 
su4iiras is invalid. Vide Apya v. Ramakka L L. R. ( 1941 ) Bom. 
350. This was relied upon for holding that a woman cannot 
give in adoption an illegitimate son among Lingayats in 
Tirkangauda v. Shirappa A. I. R. (1944) Bom. 40. 

It is now necessary to say a few words about the dvyamu- 
syayana. A dattakx is of two kinds'^, kevala (simple or 
ordinary ) and doyamusyayam ( the son of two fathers ). When 
a man gives his only son in adoption to another under an agree- 
ment that he is to be considered as the son of both the natural 
father {janaka or janaka-pilr) and of the adoptive father 
(palaka), the son so given is called di-yanittsyaynna. The 
Bombay High Court has held that in order to constitute a 
dvyamu&jayai}a an express agreement as stated above must be 
proved even when one brother adopts the only son of another 
A dvyamusyayana inherits both in the natural and adoptive- 
families. The word dvyamusyayana was employed in some of 


1296. 3t 4 ’g il^rt ainr; i 

3»rr<rrnTri%!% p. ii4. The (pp. 61.66) 

employs the word for Vide Laxmipatirao v. Venkatesh 

41 Bom, 315, Huchrao v. Bhimarao 42 Bom. 277. It has already been 
seen ( p. 659 ) that the Mit. employs the words dvyamusyayana and ksetraja 
as synonyms. Nar. (dayabhaga 23) appears to use it in tbe same sense, 


In this verse Nar. does not employ the form dvyamusyayana, but the', 
word amusyayana with the adverb ‘ dvih ' meaning ‘twice’. The word 
dvyamusyayana is made up of ' dvi ’ (two) and ‘amusyayana’ ( issue - 
of this man, issue of so and so ). The word amusyayana occurs in the Tai. 
Br. II. 7. 7. 7 ( atilt V atisstrnmrv sTuwi 


and in the Atharvaveda IV. 16. 9, X. 5. 36 and 44, XVI. 7. 8 in the form 
■ amusyayana amusyah putra ’. In the Hir. gr. I. 9. 19 we have 
VURtf incJinraw>j;fUU, where Matrdatta explains ; at^vvpt airgsvitnir 51 %. 
Similar words occur in the Bbaradvaja gr. II. 19. Katyayana has vartika 2 
‘ ’ on Pan, VI. 3. 21. ‘ Smusyayana ’ is 

formed from ‘ amusya ’ ( of this or that man ) in the sense of ‘ apatya ’ acc ’ 

to Panini IV. 1 . 99 (;nadadibhyah phak). In the iSs'v. Sr. S. ( Uttara^tka 

6 . 13 ) the word ' dvipravacana ’ is employed lor dvyamusyayana, ‘ anr ■ 

IJU fi’m’g’Tr ’ on which Narayana explains, tf |i^ f^irar^sfT 


. .129^7. Vide Laxmipatirao v, Venkatesh 41 Bom. 315 and Huchrao v. 
Bhimarao 42 Bom. 277, 
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the smrtis as applicable to all such sons as the dattaka.krlta^**. 
The V. Mayukha quotes a prose passage from Katyayana 
( which is attributed to Paithinasi in D. C. ) and the 
V. Mayukha, D. M. and D. C, all quote a verse ( which is 
ascribed to Pravaradhyaya by the first and to Parijata by the 
D. M. ) that supports this. The D. M. and D. C. both quote 
two sutras of Satyasadha and Sahara’s gloss ( bhamja ) thereon 
in which the ksetraja is called nitya dvijamusyutjana and 
the dattaka and others are called anitya dvyamusyayana. Yaj. 
IL 127 and Baud. Dh. S. 11. 2, 21 provide that a ksetraja is the 
son of both the begetter and of the husband of the wife on whom 
the son is procreated. Therefore such a son is called niiya 
dvyamusyayana ( because he is always the son of two fathers ). 
When the ksetraja became obsolete and forbidden, the only 
dvyamusyayana was an only son taken in adoption with a 
stipulation as described above. About the dattaka Manu IX. 142 
states the general rule that the dattaka loses the gotra of his 
genetive father and assumes that of the adopter. But a dattaka 
belonged to two gotras according to some, if bis samskaras up 
to caula were performed in his natural family and the samskira 
of upanayana and those that follow were performed in the 
adoptive family. Therefore it was not a general proposition 
that a dattaka always belonged to two gotras. If all the 
sainskaras from jatakarma were performed by the adopter, 
then the dattaka would take the gotra of the adopter alone. 
Hence the sons called dattaka and ‘the bought’ were styled anitya 
dvyamusyayanas ( who were not in all cases dvyamusyayanas )• 
The D. M. states this^^^ twofold division of dvyamusyayanas 
and employs the words nilyavat or nUya and anityaval or anitya 


1298. 5=3rtmvi«iWT 

*T^i5iT— p. iis ; 'g. p. 46 

ascribes this to and reads ; aro VSW 

I i q. ^rom by sjj. 

p. 118. 

1299. fljraur sr^rgsvtvwtflSt i 

n'au^rwf i 

^ »n^i* 

gvr: > f arag^ 

g i gat. iff- 

pp. 188-89; vide ig. p. 44 for the gg of 
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to denote the two varieties and restricts the former only to a 
son adopted with a stipulation as stated above. The ksetraja 
became quite obsolete many centuries ago and the courts have held 
that the anitya dvyamusyayana is also now obsolete. It is 
now held that every adoption is presumed to be in the simple 
( kevala ) form, unless a stipulation that the boy will be the 
son of both is proved ( when it will be a dvyamusyayana 
adoption ). 

When a man is adopted in the dvyamusyayana form, his 
son born after such adoption has been held to inherit as grand- 
son to the adoptive father, if the dvyamusyayana son died 
before the adoptive father. 

Ceremonies of Adoption . — The most essential ingredient in 
adoption is the giving of the boy by the natural father and the 
taking of the boy by the adopter with the intention to transfer 
the boy to the family of the adopter. Another requisite ( in 
some cases ) is the homa called dattahoma^^^ which as described 
by Saunaka and Baud, is given Jq Appendix. It is not 
necessary that the dallahoma must be performed immediately 
after the giving and taking, but it may be performed later and 
its performance may be delegated to others when the giver or 
taker is a widow or a ^udra or is ill &c. Although in Vedic 
times women composed hymns and although Harlta and Yama 
stated that women had the upanayana performed on them and 
could study the Veda (H. Db. vol. II pp. 293-395 ), in later times 
it was held that women could not study the Veda, could not 
repeat Vedic mantras and therefore could not perform any 
homa ( including (/ofto/toma). Therefore some writers said that 
a widow could not adopt at all, while others like the V. Mayu- 
kha said that women are to be assimilated to sudras and so 
just as a sudra can get the dattahoma performed through a 
brahmana, so a widow, though she cannot herself engage in 
homa, may employ a brahmana to perform the dattahoma. 
Vide H. Dh. vol. II. pp. 365-368 (for deterioration in the 


1300. Vide Basappa v. Gurlingawa 57 Bom. 74, 77, where the two 
kinds of dvyamusyayanas are mentioned and it is stated that the anitya 
dvyamusyayana is now obsolete. 

1300 a. Vide Ganpatrao v. Balkrishna I. L. R. (1942) Bom. 340. 

1301 . 

vvtmmiv 5 i tfw. »ff. p. I6i. 

1302. Vide Appendix. 
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position of women), and note 1262 above and V. Mayukha 
quoted below. It has been held that the daUahoma is 
not^^ necessary among twice-born classes if the boy to be 
adopted belongs to the same gotra as that of the adoptive father. 
Jolly ( in T. L. L. p. 160 ) states that the Dattakadarpana refers 
to a text of Yama from the Sarasvativilasa to the effect that hotna 
is not ateolutely essential in all cases. From Colebrooke’s Digest 
V. 4 CCLXXIII it appears that Jagannatha held the same view. 
The Dharmasindhu remarks that in certain countries an adop- 
tion of a sagotra sapinda boy can be validly effected with the 
mere assent of the giver and adopter without Vedic ceremonies. 
There is a good deal of conflict in the case law on this point, which 
is passed over. Among sudras no homa is necessary. The 
ceremony of adoption as described by Baud. gr. sesasutra IL 6. 
4-9 ( which is probably the oldest on record and which was the 
one to be followed by the Taittiriyas or followers of the Black 
Yajurveda, according to D. M., Sam. K. p. 177 and the Dharma- 
sindhu p. 161 ) is as follows : When about to take ( in adoption) 
the adopter makes ready ( or collects ) the following viz. two 
pieces of cloth, two ear-rings, a finger ring, an Scary a { officiat- 
ing priest ) who is well versed in the Veda, a bundle of kusa 
gre^s, fuel sticks of palasa ( Butea Frondosa ). Then in the 
midst of invited relatives, after informing the ruler, he serves 
food to brahmanas in the assembly hall or in the middle of the 
house. He ( the adopter ) makes ( the brahmanas ) pronounce 
the benedictions ‘ May the day be auspicious ! May you fare 
well ! May there be prosperity ! ’ and performs the acts { usual 
in all homas ) from drawing lines on the altar up to carrying 
forward the Pranita water. Vide H. of Dh. vol. II pp. 209-212 for 
the procedure common to all homas. Then he goes into the 

1303. ^ iparirot fie 

^ fwvgTTf 5frv: i ••• sir i 

P- 112 (text). Vide H. Dh. vol. 11. 
pp. 594-595 notes 1392-1395 for other texts treating women (of higher castes) 
and sudras alike. 

1304. Vide Valubai v. Govind 24 13om. 218, Bal Gangadhar v. 
Shrinivas 39 Bom. 441 (P. C.), Govindayyar v. Dorasami 11 Mad. 5 
(F.B.) ; Muthuvayyangar v. Thiruvangadammal I.L.R. (1942) Mad. p. 682. 

I q# f IS’ ' aia tR 

iVRixwiiK; I HI p. 249; iSjufS 

era ^ lU ipH p. 158. 
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prince of the giver and bega of him ‘ give me your son The 
o&erone(the giver) says ‘I give*. He (adopter) then takes 
hold of the boy with the words ‘ I accept thee for the continuity 
( of my family ) Then he decks ( the boy ) with the pieces of 
cloth, the ear-rings, the finger ring and performs the acts from 
laying fuel sticks round the altar up to the offering of oblations 
into fire ; he offers boiled rice into fire with the mantra ‘ yastva 
hyda ’ ( Hg. V. 4. 10 or Tai. S. I. 4. 46. 1 ) as a puronuodkyd 
(prayer of invitation) and with the mantra ‘yasmai tvam 
Bukrte’ ( Hg. V. 4. 11, Tai. S. I. 4. 46. 1 ) as a ydjyd ( prayer of 
worship or offering ). Then having offered oblations of clarified 
butter with the vyahrtis^^* he performs the acts from the offe- 
ring to Agni Svistakrt down to the giving of the cow and pre- 
sents. He (the adopter) gives as daksipa (fee) to the priest 
these very pieces of cloth and rings ( with which the boy was 
decked ). 

The procedure laid down by Saunaka, who appears to be 
much later than Baud., is somewhat different ( though there is 
a good deal common to both ) and is meant for the students of the 
Bgveda (acc^to Sam. K. p. 175). A few salient points may be 
noted. The adopter should fast the previous day, he should 
offer madhuparka to the officiating priest, should perform all 
the details from the placing of fuel sticks on the fire up to the 
purification of clarified butter with the blades of kusa grass. 
The giver recites ( when begged ) the five verses beginning with 
‘ye yajnena’ (Bg. X. 62. 1-5) and the adopter holds the boy with 
both hands while repeating the mantra ‘ devasya tva ’ ( Asv. gr 
1 20. 4 ), mutters the rk ‘ angad-angSd ’ ( quoted above on p. 641 
n. 1202) and smells the boy on his head. The adopter offers boiled 
rice with Bg. V. 4. 10, X. 85. 38, X. 85. 41-46. A much more 
elaborate procedure is set out in the V. Mayukha (pp, 120-122 
text) and the Dharmasindhu (HI purvardha pp. 160-161). 

The results of adoption— Adoption has the effect of trans- 
ferring the adopted person from his natural family into the 
adoptive family. Adoption confers upon the adopted person the 
same rights and privileges in the family of adoption as the son 


1305, For the meaning of Puronuvakya and YSjya, vide H. of Dh. 
vol. U. p. 1060 n. 2372 and pp. 1058-59 respectively. For the offering to 
Agni Svistakrt vide H. of Dh. vol. II. p. 208 and appendix p. 1257 n. 481. 

1306. The vyahrtis are the mystic syllables bhith, bhuvah and svah. 
The offerings will be accompanied with these syllables as follows : ' om bhuh 
svaba ', ' om bhuvah svaba ‘om svah svaba', 'om bbur bhuvah svah svahi', 

87 
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of the body ( aurasa ) except in a few well defined cases. The 
basic text on this point is that of Manu^^ IX. 142 which may 
be literally rendered as follows : ‘ The son given should not take 
the gotra (the family name) and the wealth of his natural father; 
the pinda (the cake of boiled rice offered to deceased ancestors in 
sraddbas ) follows the gotra and the wealth ( i. e. is invariably 
concomitant with them) ; of him who gives (his son in adoption) 
\hssmdha (obsequial rites) ceases (so far as that son is concerned)’. 
The preceding verse (Manu IX. 141) states that the adopted 
son takes the wealth of his adoptive father and all that this 
verse says is that, after adoption, the son given in adoption 
does not take the name of his natural father and has no right 
in the wealth that then is the natural father’s and that he does 
not perform the obsequial and sraddha rites for his natural 
father. But from this verse a learned Hindu Judge derived 
the sweeping proposition that ‘ the theory of adoption depends 
upon the principle of a complete severance of the child adopted 
from the family in which he is born, both in respect to the 
paternal and maternal line, and his complete substitution into 
the adopter’s family as if he were born in it’. There is no 
warrant for the idea of complete severance emphasized here. 
This dictum was followed in many cases and was accepted by 
the Privy CounciH^os^ Another great Judge went so far as to 


1307. 

« ng IX. 142. The Mit. on Yaj. II. 132 and V. Mayukha p. 115 
read ‘ sr But this reading makes no change whatever in the 

meaning, since in ancient sutras and smrtis, the roots ‘ hhaj ’ and • hr ’ and 
derivatives from them are used promiscuously in the same sense with regard 
to gotra and riktha. Vide the words gotra-bhajal.i and riktba-bhajah cited 
above (on p. 650 ) from Baud. Dh. S. II. 2. 36-37 and Gaut. 28. 30-31, the 
words * riktharh bhajeran ’ (in Gaut. 28. 19) and 'rikthabhak’ (in Gaut. 
28. 26), Vas. 17. 84 (tayoralabhe raja baret), Yaj. II. 132 and 

11.138 ), 15. 40 ( H iWqpTr ). Even 

‘ apabaret ’ which ordinarily means ‘ should steal or take away ’ is used by 
Yaj. II. 138 only in the sense of 'should take or claim Manu (IX. 153 
and 154) employs the words ‘haret’ and 'adadyat' in the same sense. 
Vide also ( in Manu IX. 155 ) and 192 ). Therefore 

the learned Judges in Dattatraya v. Govind 40 Bom. 429 and in Bai 
Kesarba v. Shivsangji 34 Bom. L. R. 1332 (at pp. 1340-41) unnecessarily 
enter into a long discussion on ' baret ' and ' bbajet ' and the several trans- 
lations of these words by Golapchandra Sarkar and others. 

1308. Vide Uma Shtinker Moitro v. Kali Komul 6 Cal. 256 (F. B. ) 

at p. 260. Vide Kali Komul v. Uma ShunktfF L. R- 10 I, A. 138, 149 for 
the acceptance by the P. C, . ■ 
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say that ' an absolute adoption appears to operate as birth of 
the boy in the family of adoption and as civil death in the 
family of birth, having regard to the legal consequences that 
are incidents of such adoption * But then the P. C. felt 
that matters were being carried too far and administered the 
warning that “As has been more than once observed the 
expressions ‘civilly dead or as if he had never been born in the 
family’ are not for all purposes correct or logically applicable 
but they are complimentary to the term ‘new birth’." We 
have to see what construction was put upon the verse of Manu 
by authoritative digests. The V. Mayukha explains Manu IX. 
142 and arrives at the conclusion that the four words gotra^ 
7'iktha, pivida and svadhd are not to be taken literally but they are 
only used to indicate all those consequences only in relation to 
the natural father and the like that are brought about by their 
connection with the piuda and the verse of Manu conveys the 
cessation of all those consequences only. It further adds that 
the son on being given away in adoption ceases to have similar 
relationship to his brother, paternal uncle ( in the family of 
birth ). It should be noted that the V. Mayukha does riot say 
that the son given away is dead to the family of birth or ceases 
to have any connection whatever with the members of the 
family of birth, but restricts the cessation of relation to the 
offering of pinda and the taking of the estate after he is 
adopted. The D. M. quotes the Sm. C. ( II. 289 ) and holds 
that by the gift the adopted son ceases to have the same gotra 
as the giver. The D. C. ( pp. 23-24 ) states the same preposi- 
tion, without naming the Sm. C. The learned Judges who had 
to decide cases of adoption, even if they knew Sanskrit, do not 
generally appear to have consulted authoritative works other 
than the few that had been translated and were quite unaware as 


1309. Per Sir Asutosb Mukerji J. in Birbhadra v. Kalpataru 1 C. L. 
J. 388 at p, 400 ( where Manu IX. 142 is cited in the original for this). 

1310, Vide Ra^huraj Chandra v. Subhadra L. R. 55 I. A. 139, 148 
followed in Martand v. Narayan I. L, R. 1939 Bom. 586 (F. B ). 

1311. ^ ^ uviif i 

I Jff. pp, 163-164. The words ... p[f^4Sr 

occur in the II. p. 289. 

1312, euTua: 

qjnrr ^ PrapNhrrs i ’a. pp. 23-24. 
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to whether even the cessation of the pinda and gotra and of the 
right to wealth when a son was given away was so universally 
accepted by the leading Dharmasastra works as they thought. 
The Sarasvativilasa (p. 394) quotes a text of Visnu that even 
'.he adopted son should perform the obsequial rites of the natural 
father arid explains that Manu IX. 142 applies when the natural 
lather has no issue at the time of his death. Rudraskanda on 
Khadira gr. III. 5. 16 says the same, Kamalakara, the author 
uf the Nirnayasindhu^^* and a first cousin and contemporary 
ijf Nilakantha expressly states that Manu IX. 142 only applies 
when the natural father has a son or sons ( other than the one 
given away ) and quotes Katyayana and Laugaksi cited in the 
Pravaranianjarl (p. 146) in support. The Dharmasindhu^*^' 
also says that when a boy of another gotra is adopted after his 
upanayana is performed in the family of birth or when only 
the upanayana is performed by the adoptive father, the adopted 
boy should repeat both gotras at the time of bowing at the feet 
of elders or in sraddha and other rites ; but when all the cere- 
monies including the cuda are performed by the adoptive 
father then the adopted boy has only one gotra ( viz. that of 
the adopter ). 

The plain meaning of the verse of Manu ( IX. 142 ) is that 
W’hen a man gives away his son in adoption, then that son is 
transferred into another family, does not perform the sraddha 
and similar rites for the giver and cannot claim to take the 
wealth of his natural father as a son on the father’s death 
or demand a partition from his father. The other son or sons 


1313. 

w. R p. 394 ; aur v 5 VI- 

t ^ avr; 5 ?: 1 < 14 ^^ on ill. 5. 16. 

1314. 1 
SW’ETrsrravinJt I traxu'snff 

STO ... ffWT5«VIVWI gVt' W<ia«f<4T4»i 

‘ MV MpftwnRV V ?vri%vv 

t R 1 %. m vwxni p. 389. The passage quoted occurs on 
p. 146 of the This passage is quoted in the iv. W. p. 115 aliO. 

Vide note 1298 above for a portion of it. The fv-Vf. folio 127 says 

fxuT ixavri: andiaslai* 

1 3W V — ’ 


1315. awiiMnw^ww^aiaavaara sjastvsirtix Jinnia si 

«iv: i atfifea ai®*. 

iia • in p. i6i. 


anjaafi^w ^ aaaas f twt f aRr^ at 

a . ^ 
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of the giver are to perform the sraddhas for the father and to 
succeed to the family wealth. But this verse has been twisted 
by some High Court decisions to yield another rule. Suppose 
A, a Hindu, has an only son B. On A’s death B takes the whole 
ancestral property as the only surviving co-parcener and then 
B is given in adoption by his mother to X Suppose B has a 
daughter C born to him before his adoption to X. Does B forfeit 
the estate taken by him as the last surviving male with the 
result that on B's adoption to X his daughter C takes the estate 
(which had already vested absolutely in B) as if he was dead 
iii the family of A. The Bombay High Court has held in two 
decisions that on B’s'^‘ adoption to X in the above illustration 
he loses or forfeits the property he took as the last surviving 
co-parcener in the family of A and his daughter C would take 
the estate of B as if he were then dead ( though he is actually 
living ). The result of these decisions is that the verse of Manu 
is construed as laying down that though a man may have been 
absolutely entitled to certain property as a member of one 
family, on his adoption into another family he loses that estate 
which then passes on to his heir as if he had died on the day of 
adoption. This construction of the verse of Manu has not been 
accepted by the Madras and Calcutta High Courts, which 
hold that an adoption does not divest any property which has 
vested in a man previous to his adoption into another family. 
It may be noted that the Bombay High Court itself gave a deci- 
sions^® which is inconsistent in principle with the two decisions 


1316. "Vide Dattatraya V. Govind W Bom, 429 ( where Manu IX. 142 
is relied on for this proposition at pp. 433-434 ) and Manikbai v. Gokuldas 
49 Bom. 520. 

1317. Vide Venkata Narasimha %>. Rangayya 29 Mad. 437 ; Behari 
Lai V. Kailas Chunder I C. W. N. 121 ; Shyama Charan v. Srieharan 
56 Cal. 1135. 

1318. Vide Mahableshwar v. Subramanya 47 Bom. 542. In Manik- 
hai V. Gokuldas 49 Bom. 520 (at p. 525) both the cases viz. 40 Bom. 429 
and 47 Bom. 542 are apparently quoted with approval, but it is . extremely 
difiScnlt to reconcile the last two cases. If on adoption a separated copar. 
cener is not divested of the estate already taken by him at a partition 
because the share taken by him cannot be said to be the estate of his 
natural father within the meaning of Manu IX. 142, the estate taken by a 
sole surviving co-parcener also cannot be divested by his subsequent adop- 
tion, because at the adoption it had ceased to be the estate of his natural 
father long before the adoption, because when a co-parcener dies his rights, 
lapse to the other co-parceners and because the root cause of being entitled 
to partition and taking as surviving coparcener is the same viz. the birth 
right of a scut .under .the Mitaksara. 
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cited above, when it held that where a father and his four sons 
partitioned ancestral family property and one of the sons was 
subsequently given in adoption into another family, the son 
so adopted was not divested by the subsequent adoption of 
the property already taken by the son on partition. In a still 
later case the Bombay High Court approves of its first decision 
in 40 Bom. 429 and observes ; ‘ the verse of Manu refers not 

only to the liktlia of the natural father but also to the gotra of 
the natural father. It is quite clear that the gotra of the natural 
father is vested in the son by his birth. The gotra so vested in 
the son ceases after the son is given in adoption. It is difBcult 
to understand why the riktha which is spoken of in the same 
manner as gotra in the verse should not cease by the entire cessa- 
tion of connection with the natural family. The gotra and 
riktha are inextricably joined together in a dvandva compound 
and it would follow logically as well as grammatically that the 
adopted son must lose both together and cannot lose the 
former and keep the latter.’ In this passage the premiss 
that there is entire cessation of connection with the natural 
family is entirely wrong as has already been shown and will 
be shown a little later on. The adoptee’s connection with the 
gotta of the natural family does not cease for all purposes at 
all. Therefore the reasoning of the passage quoted above is 
entirely misconceived and is further opposed to two well known 
rules of the Mimamsa evolved for the construction of texts. On 
the interpretation given to Manu IX, 142 by the Bombay deci- 
sions that verse lays down two rules ( vidhis ), viz. (1) a person 
adopted into another family will not take the wealth of his 
natural father or any one in that family after adoption ; (2) 
that a i)erson adopted into another family loses or forfeits on 
adoption wealth that he may have already taken absolutely in 
the natural family as a member of that family b^ore adoption. 
These are two entirely different propositions and the rule of 
mimaihsa is that one and the same sentence*^ should not be 
construed as laying down two rules (vidhis) applicable to diffe- 
rent sets of circumstances. To so construe a text is to be guilty 


1319. Vide Bai Kesarba v. Shivsangji 34 Bom. L. R. 1332 which 
accepts ‘ na haret ’ as meaning ' shall not take and quotes on pp. 1341-42 
the D. M., D. C. and V. Mayukha on this verse. The P. C. decision in 
Raghu Raj Chandra v. Subhadra L. R. 55 I. A. 139 does not approve of 
40 Bom. 429 as regards the exact point of decision viz, the forfeiture of 
property already vested before adoption. 

1320. ^ TtB: I p. 551 on If. II, 2. 26. i 
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of the fault of vSkyabheda ( splitting up. of a sentence so as to 
yield two distinct rules ), The V. Mayukha construed Manu 
JX ’J.42 so as to indicate only one sense and avoid the fault of 
vahjabheda on the analogy of two examples discussed in the 
Purvamimamsa works, but if the reasoning of the Bombay 
High Court were followed the same fault to avoid which Nila- 
kantha strives hard would be committed. There is another 
mimamsa rule^^^z ^hich will be violated by the Bombay High 
Court's interpretation of Manu IX. 142 viz. when an already 
existing thing or entity and something to be accomplished or 
brought about in future are spoken of together in a sentence 
the thing already existing or accomplished is mentioned simply 
for the sake of the thing to be accomplished. The accomplished 
fact is adoption itself. Manu who mentions adoption or the 
adopted son which is an accomplished entity also mentions 
along with it the taking of property ( rikthaharana ) ; hence 
that taking must have reference to the future bringing about 
and not the undoing of rikthaharana which had already taken 
place long before. 

That the gotra of the natural family persists in some 
matters even after a person is adopted is made clear by the 
digests. The Sam. K. (p. 182 ) says that every dattaka must, 
when entering on marriage, avoid the gotra of his natural as 
also of his adoptive father. The Dharmasindhu (IH. p. 161) 
says the same and states that the prohibition against marriage 


aura 

airawra 

f^r uufa l ra. p. 115. VWe my notes to V. M. 
pp. 189-191 for explanations. Jai. (III. 7, 13-14) deals with the 2nd example. 

t 

The bhasya of Sahara and the Xantravartika explain how there will be 
vakyabheda if the sentence (ardham i&c. ) is literally construed. 

1322. TSfr i 5m on 1^. iii. 4. 40, p. 976 ; 

iw ’ijT vurau: i ujraraugaTToi ^ ^ 

51 ^ on IX. 1. 9 p. 1652 ; fit ^ ^ fisqr 

I on %•. IV. l. 18 p. 1207. This is called 

in the arraarfia; on III. 4. 24 and II. 1. 12 and it has 
been employed elsewhere by the (p. m text), very frequently 

employs this maxim ; vide e. g. on %. II. 1. 4. 

1323, flqty g fvwnffaqarataa arra^ i aaraw- 

i 4 - p- 182: flaitg 

aisui a^ruti ura unmuu 
in p. 161 . 
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with a girl of the gotras of the natural and adoptive fathers is 
absolute and not restricted to seven or five degrees. Thus if 
there is no total or absolute cessation of gotra relation with the 
natural family for all purposes there is no reason why in the 
case of wealth already taken before adoption there should 
be a cessation or forfeiture or why the cessation of relation as 
to riktha should not be restricted to the future. As regards 
sapinda relationship there is some conflict among the digests- 
The i). states that the dvyamu^ijayava has to observe 

the prohibitions against marrying a sapinda girl up to three 
degrees in the families of the natural father and of the adoptive 
father, while the simple dattaka has to observe sapinda rela- 
tionship based upon the presentation of rice balls in the adoptive 
father’s family for three generations ( since the adopted son can 
generally have no particles of the body in common with the adop- 
tive father ) and in the natural family sapinda relationship based 
upon particles of the same body for seven generations. The 
Nirpayasindhu (III. pp. 290-291 ) sets out the various conflicting 
views and gives it as its own opinion that the sapinda relation- 
ship must be looked to in marriage up to seven generations in 
the natural as well as in the adoptive family ( in the latter it 
being based on the offering of balls of rice ). According to the 
V. Mayukha (p. 119) the simple adopted son has sapinda rela- 
tionship in the adoptive father’s family for seven generations 
and in the adoptive mother’s family for five generations and it 
seems to hold that there is no sapinda relationship in the 
natural family ( owing to Manu IX. 142 ). ^e D. C. ( pp. 61- 
66 ) appears to hold that the dvyamusyayana has to observe 
sapinda relationship ( as stated in the D. M. ), while as to the 
simple dattaka there is sapinda relationship only in the adop- 
tive family for seven generations ( as indicated by Manu IX. 
142 ). The Dharmasindhu ( ID. p. 161 ) states that sapinda 
relationship depends in its degrees on the question whether the 
adoption is made after upanayana in the natural family or be- 
fore upanayana or whether all saihskaras from jatakarrm are 
performed in the adoptive family. 


1324. wrfiiunT ftet- 

Wlfv^W I gw. Jft. p. 187 ; g 

I Ill 291. 
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The Bombay High Court has held that the ad(^ted son 
cannot marry within prohibited degrees in the natural fmnily, 
that to that extent an adopted son cannot be considered as not 
to have been born in his natural family and that the sapinda 
relationship is recognized in both the families for the purpose 
of prohibition of marriage. 

The Nir, S., the Dharraasindhu and the D. C. pp. 48-49 
declare that the adopted eon can perform the sraddha of his 
natural father if the latter has at his death no son or other 
qualified person to perform it. The Nir. S. and the Saih.^^ E, 
( pp. 185-186 ) both say that the adopted son has to observe 
three days’ mourning on the death of the natural father and 
vice versa ; but the D. M. and D. C. ( p. 68 ) differ and state that 
the simple adopted son has to observe no mourning for his 
natural father or other relatives in the natural family. If a 
married man having a son is given in adoption ( which is posst 
ble in the Bombay Presidency ) the son ( born before the adop- 
tion ) remains in the natural family and does not acquire the 
«otra and rights to property of the family into which his father 
is adopted. Yet the father who has gone into another family 
by adoption has been held to retain his right to give in adoption 
his son who was born before his own adoption and who remains 
in the natural family 

From the above discussion it follows that the person adopted 
retains the tie of blood with his natural family ( so that he 
cannot marry a girl within the prohibited degrees from that 
family ), the samskaras already jrerformed in the natural family 
are not repeated on him after adoption, he still retains the gotra 
BO far that he cannot marry a girl having the same gotra as his 
natural father and further he has according to most writers 
to observe mourning for his natural father. Therefore it is 
clear that the severance from the natural family brought about 
by adoption is only partial and restricted to pinda and riktha 


1325. Vide Bat Kesarba v. Shivsangji 34 Bom, L. R. 1332 at p. 1352 
and Basappa v. Gurlingawa 57 Bom. 74 at p. 81. 

1326. W I 

W I un KT g- in p. 371. 

1327. ^ w ^ 

III p. 524 ; I 

I I p. 68, 

1328. Vide Slartand v. Narayan I. L. R. (1939) Bom. 586 (F, B. ). 

88 
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and connected matters and not complete as stated or assumed in 
some decided cases. 

The adopted son is entitled to inherit in the adoptive family 
as fully as if he were a natural born son i. e. he may inherit not 
only to his adoptive father, but also to that father’s brother or 
cousin if the latter have no son or no other nearer heir. The 
adopted son also inherits to the adoptive mother and her rela- 
tions*^®, viz. her father and brother. Conversely, the adoptive 
mother and her relations in her father’s family are entitled to 
inherit to him. 

Vas. and Baud, both laid down that if after a son is taken 
in adoption an aurasa son is born to the adoptive father the 
former takes a fourth share. There is conflict among the smrtis 
and the digests about the share of the adopted son when an 
aurasa is subsequently born, and about the meaning of ‘ a fourth 
share’. The Dayabhaga (X. 13 p. 148) and V. C. p. 150 quote 
averse of Katyayana*^® that when an aurasa son is born, 
other kinds of sons, if of the same caste as the father, take only 
a third of the estate. It has been held in Bengal that in these 
circumstances the adopted son takes one third of his adoptive 
father’s estate, In Benares and among Jains the adopted 
son gets one fourth of the estate. The S, V. p. 393 holds 
that he gets*^ ^th. In Bombay it*^. has been held that the 
adopted son takes not jth of the whole estate, but jth of the 
share of the aurasa son i. e. ^th (the aurasa son taking |ths). In 
Bombay the same rule applies among sudras. But in Bengal 
and Madras it has been decided, relying on a passage in the 

1329. vr 

I rft. p. 198 ; 3 nrg: 

I 3^. p. 61. Vide Dattatraya v. Gangabai 46 Bom, 
541 for the proposition that an adopted son is competent to inherit the 
property of his adoptive mother’s ancestors. 

1330. I 

vrrfitsT: II ^TTfVT. q. by X. 13. p. 348, m. f^. p. 150, p, 80, 

Vide note 1234 for various readings and Kant. 

-1331. Vide Rukhab v. Chunilal 16 Bom. 347 (holding that among 
Jains an adopted son is entitled to jth of the estate of the adoptive father 
when an aurasa son is subsequently born). 

1332. auf ^ amVHR: I gm: I ... 

5TR I tET- ft. p. 393. 

1333. ViAs Giriappa v. Ningappa 17 Bom. 100 (where the texts are 
exhaustively reviewed by Teiang J ), Bala Krishnayya v. Venkata 43 Mad, 
398, 402 (where Kat., Vas. and Baud, are referred to). 

1334. Vide Tuharam v. Ratnchandra 49 Bom. 672 ( held that among 
Madras an adopted son-takes one fourth of the natural born son’s share). 
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Dattakacandrika (p. 98)^^ that the adopted son and the subse- 
quently born aurasa son of a sudra share equally. If the estate 
is impartible propertyior an estate to be taken by lineal primogeni- 
ture and the owner first adopted a son and then he had an aurasa 
son, it has been held that the subsequently born aurasa son 
takes the whole estate. If there are two brothers who form 
a Joint Hindu family and one of them has a natural born son 
and the other adopts a son, the adopted son of one brother gets 
on partition a share of the family estate equal to that of the 
natural born son of the other brother, since the rule of Vas. 
applies only as between the aurasa and dattaka sons of the 
same man. 


1335. 3UI ^-^3# ?»iT3rr^ i 

II i p. 98. 

1336. Vide Asita v. Nirode 20 C. W. N. 901 : Perraxu v. Subba- 
rayudu L. R. 48 I. A. 280 (equal share among s'udras). 

1337. \ii.6 Sahebgouda v. Shiddangouda I. L. R, (1939) Bom. 314 
(F. B.). Manu IX. 163 would support this decision. 

1338. Vide Nagindas v. Bachoo L. R. 43 I, A. 56 where a passage of 
the D. C. is esplained (at p. 65) which is as follows; q# uf^; 

q hnn q wiq ; 

5?rnE^wt5ff’r fs^'=*<g<rSH4i5i WI^, 3^4^ 

<n5(4^ 3 frui^fsi fm 4<i(*qirf i 

wrg ' 3^- ^ pp- 89-90. 

1338a, It appears to me that the V, Mayukha went far beyond the 
spirit of the ancient smrti texts and of most of the medieval digests when it 
allowed the adoption of a married man or even of one who had already had 
a son. The son to be adopted, it was declared by Saunaka and others, 
should be a reflection of an aurasa son. Therefore he must be adopted at 
an age when by proper training and environment he will come to entertain 
towards the adoptive parents the same feeling that an aurasa son has. 
Hence it appears to me that the Legislature should intervene and provide 
that no one can be adopted after his upanayana, or at all events after his 
marriage, in the natural family. It is natural for a sonless man or a widow 
to feel, apart from religious considerations, the necessity of a young person 
as a solace, security and help in old age, and to adopt a person. Even in 
England by the Adoption of Children Act (16 and 17 Geo, V. chap. 29) the 
adoption of a minor is now allowed after observing certain formalities. 
Further, no adoption by a widow who has not become major according to 
the Indian Majority Act should be held valid. An agreement or a transfer 
of the smallest property by a person who is a minor according to that Act is 
held to be absolutely null and void. There is no reason why an adoption 
by a widow of 15 or 16 should be upheld when that adoption divests her of 
all (or now half of) the property of the husband held by her. 
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ORDER OF SUCCESSION AFTER THE SON 

It has been stated above that dQya is either apratibandha or 
sapratibandha and that sons, grandsons and great-grandsons take 
the first kind of daya. If a man has no son either aurasa or 
secondary ( viz. the dattaka, the other kinds of sons being now 
forbidden or obsolete ), then his property devolves in a certain 
order. When a man dies sonless and is a member of a joint 
Hindu family then on the surviving coparceners the whole 
estate devolves except that after 1937 ( by Act XVIII of 1937 ) 
his widow takes his place as to the joint family property. But 
if he dies separated and has male issue ( from whom also he is 
separate ) then his male issue will succeed to him in a body 
viz. his son, grandson ( son of a predeceased eon ) and great- 
grandson ( son of a predeceased son’s predeceased son ) will 
together take his separate property per stirpes. From Manu IX, 
137 ( which is the same as Vas. 17-5 and Visnu Dh. S. 15. 46 ) and 
186 and Yaj. L 78 it follows that the son, grandson and great- 
grandson equally confer great spiritual benefit and so are the 
principal group of heirs. According to the strict theory of the 
Mitaksara as stated above, son, grandson and great-grandson take 
by birth an interest even in property acquired by a man him- 
self, but they have no power to prevent him from alienating it. If 
one or more out of a man’s sons, grand-sons or great-grandsons 
are separate from him then on his death his self-acquired 
property will first be taken by those sons, grandsons and great- 
grandsons that are joint with him and if none of these is joint 
with him, the separated son, grandson and great-grandson will 
succeed per ^irpes to his estate. 

This view is at least as old as the Baud. Dh. S, 1. 5. 113- 
115 which speak of the three ascendants of a man, of himself. 


1339. Vide Gangadhar v, Ibrahim 47 Bom. 556, Marudayi v, Dorai- 
sami 30 Mad. 348. In Ramappa v, Sithammal 2 Mad. 182 (F. B. } a 
separated son was preferred as an heir to the widow of the deceased, 

1340. arfq ^ mm?: tost m Hstwnn; 5^= 

kart- ^ 4 f fg ?r - 

rritdr u. %. 1. s. 113 - 115 . The qmHPl 

(XI. 4, 5. 37) and p. 189 quote and Wt., read ‘ 

wuf ’ and and explain sft. at length. 
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of his fall brothers and of his son, grandson and great-grand- 
son from a savarna wife as one group called avibhakla-ddya 
sapipdas and that in the absence of these only, the wealth of a 
man goes to his sakulyas. 

On the succession to the property of a man dying without 
male issue ( i. e. without son, grandson or great-grandson ) the 
basic texts are two verses of Yajnavalkya^^^ (II. 135-136): ‘The 
lawfully wedded wife, the daughters and ( the daughter’s son ), 
the parents, the brothers, their sons, gotrajas (agnatic kinsmen), 
bandhu ( cognatic relation ), a pupil, a fellow student — on 
failure of each preceding one out of these each succeeding one 
is entitled to take the wealth of a man who is dead ( lit. who 
has gone to heaven ) and who leaves no male issue. This rule 
applies to all varnas’. The Visnu Dh. S. ( 17. 4-15 ) is almost to 
the same effect. The word ‘ aputrasya ’ in Yaj. is taken to mean 
one having no son, grandson or great-grandson ( at the time 
of death) by V. C,, Eaghunandana and Mitramisra^^*^^ The 
Mit, explains the words ‘ to all varnas ’ as applying even to all 
that are the offspring of anuloma or pratiloma unions. 

We have separate rules for inheritance to the property of 
males and to that of females. Then there is great difference 
as to the rights of women as heirs. First, inheritance to the 
property of males will be taken up. Here again the fundamental 
principles are different acc. to the Mit. and the Dayabhaga. 

Among the heirs (apart from male issue) of a man as 
regards his separate property the first is the widow. The wife’s 
right to succeed to her deceased husband’s estate, when he died 
separated and un-reunited, was acknowledged only after a long 
struggle extending over centuries. The passage of the Tai. S. 
VI 5. 8, 2 speaking of women as ' adayadlh ’ has already 


1341. iRffr • afgar asjRjwmwsr- 

II 

II. 135-136. The first is also wa^ r fia €4-65. Translations of these verses 
are cited in many cases ; vide, for example, Lallubhai v. Mankorebai 
2 Bom. 388, 416. 

1342. ar-^aiQar anfhd, 
atWsRfhm ftvuwraprrffi a^fwRRr^; i 

(^. p. 151 ; 3IU qw'ai'qua^i^HiRiifqig; i 

^ni5Pjap. 189; a. 

p. 503, 
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been quoted (on p. 606). The meaning of that word is somewhat 
dubious, as will be shown later on. The Ap. Dh. S. 11. 6, 14. 2 
states generally that in default of a son the nearest sapinda 
succeeds but does not expressly mention the wife as an heir, 
though it mentions ( in U. 6. 14. 4 ) the daughter as a possible 
heir. Baud, also omits the wife as an heir. Vas. mentions 
no woman as heir. Gaut. 28. 19 appears to state that the wealth 
of one who dies without issue should be taken by his sapindas, 
sagotras and sapravaras or his wife (i. e. according to Haradatta, 
the wife takes a share only along with the nearest sapinda or 
sagotra and not exclusively ). Haradatta himself was of this 
view. Manu does not declare that the wife is the heir of a sonless 
man and there are certain passages which impliedly exclude 
her, as e. g. Manu IX. 185 ( the father takes the wealth of a 
man dying sonless or his brothers take it ), IX. 217 ( the mother 
should take the wealth of a sonless man). Sahkha (q. by theMit.. 
Dayabhaga XL 1. 15 ) prescribes that the wealth of a man dying 
without issue goes to his brothers, failing them the parents 
take it or the eldest wife, Devala ( q. by the Dayabhaga 
XL 1. 17-18 and V. R. p. 593 ) arranges the heirs in order as full 
brothers, daughters, father, half brothers, mother and wife. It 
may be noticed that in the days of Kalidasa the sonless widow 
did not succeed to the wealth of her deceased husband, but was 
only entitled to maintenance and that the estate escheated to 
the king. This is clear from the letter written by the minister 
to king Dusyanta about the wealth of a merchant who perished 
in a ship-wreck ( Act VI ). Yaj. and Visnu among smrti writers 
were probably the first to clearly enunciate the rule that the wife 
was the foremost heir of a man dying without male issue. Br. 
makes the wife the first heir of a sonless man and supports his 


1343. V: vnmiW: ■Hpwg : ' 3ITV. U. %. H. 6. 14. 2 ; fqtJgirraf^- 

>rit^ # l 28. 19 on which say; ‘ sf 5 

I ^ ^ I ... 

Mt»r i 4l<i 4 g SI l’. On anv. II. 6. 14. 2 he gives ihe 

view of ‘ vrsvT: t ... 

1344. frvrar at ttcsfr 1 

fl|f (q. by fjRn. on SIT. II. 135 and anrxrff p. 741 ). ^srsijir XI. 1, 15 p. 154 
ascribes this text to and sm and adds ^l>fhtf|i»^IT?W3r- 

after also ascribes it (p. 744) to and 

The Mit. explains that it applies to re-united brothers. 
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opinion with reasons^ He says:*^* ‘In the Veda and in the 
doctrines of the smrtis and in popular usage the wife is declared 
to be half the body of the husband, equally sharing the consequ- 
ences of good and evil acts. Of him whose wife is not dead half 
the body survives. How can another obtain the property, while 
half the body ( of the deceased ) lives ? Although kinsmen, 
although his father, mother or his relatives may be alive, 
the wife of a man dying without issue succeeds to his share. 
A wife dying before her husband takes away his sacred fires 
( i. e. she is cremated with the sacred Vedic fires, if he be an 
Agnihotrin ) ; but when the husband dies before the wife, she 
takes his property, if she be chaste *. Even when Yaj, proclaim- 
ed the paramount right of succession in the case of widows 
there were other smrtis and some early commentators who did 
not subscribe to that view. Nar. ( dayabhaga, 25-26 ) provides 
that if among several brothers one .who is childless dies or 
becomes an ascetic the others should divide the property except- 
ing strldhana, that they should make provision for his women 
till their death in case they remain faithful but if they are 
otherwise ( i. e. unfaithful) they may cut off the allowance’. 
Nar. ( dayabhaga, 50-51 ) provides that on failure of sons, the 
daughter, sakulijas, bandhus, a man of the same caste, the king 
succeed in order and thus omits the wife altogether. Vyasa^^ 
( quoted by Haradatta on Gaut. 28 ’19 and by Sm, C. II. p. 281 ) 
holds that a wife may take the whole of the husband’s property 
if it does not exceed 2000 panas in value. The Mit. tells us that 
Srlkara espoused this position that the wife takes the whole if 


1345. ^ ^ I y>VT- 

WHT II Hinwi >TTVT tRV I 

It IM^«lfU>4lf*rr^: I d l ^Wig l Run II 

if let ^ I arfl mi aaiira: ii q. by 

pp. 740-41, grv^Tnr XI. 1. 2. pp. 149-150, on ng ix. 187, 

II. pp. 290-91 (ascribes the last to JRinriS). The f^HT. reads the 
third verse as ... tirmmg. The VI. 1. 8. 5 reads ‘ anff 

^ tri? ’. Vide H. of Dh. vol. II. p. 428 n, 1015 for passages 

from the Veda and Mahabharata for the wife being deemed to be half of the 
body, pp. TP. 556-57 for husband and wife enjoying the fruits of their 
actions together, and p. 558 for wife’s cremation with the Vedic fires and the 
sacrificial utensils of the husband. Both vRtb 21. 15 and X. 26 say 

‘ vw t?nn i it >. 

1346. fsww'mt g I ^ 4n vm^nrtmt- 

tgtng II EVrg q. by on jft. 28. 19, sqq. m. p. 450, p. 72. The 

47. 23 reads, gPTt.-.’rqf fTS’g tiR q«JTf «. 
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the property Is small, but only maintenance if the property is 
large and refutes it by saying that it is opposed to the spirit of 
Ysj. who allows a share to the wife and the mother even along 
with sons when even joint family property is being partitioned 
and that the view is also liable to the fault of vidhicai^mya on 
the analogy of the MimamsS rule stated above on p. 605. 

The same text of Yaj. will have to be held as laying down only 
maintenance when the husband left great wealth, and also 
laying down a share equal to that of a son when the husband 
leaves inconsiderable wealth. Another view was maintained 

1347. I ^ frSc^fl • 28. 19-20. This is 

explained by as ‘ # srr ftvu ^ The says 

that this really means that there are two courses open to the widow, viz. she 
may remain chaste and succeed along with tha sapindas or she may resort 
to niyoga.. 

1347a. Jai. VII. 3. 19-23 as understood by the Mit. may be briefly 
explained as follows: The Caturmasyas (seasonal sacrifices) are four, 
Vais'vadeva, Varunapraghasa, Sakamedha. Sunasuiya (vide H. of Dh. vol. II. 
pp. 1091-1105 for description). In regard to these the following texts 

occur in the Veda and are cited by Sahara and others : i 

3;^ ^ vgvonwwaj i tRtn? iri^ 

I ••• 3VtW I ^ 1 ( They carry 

forward the fire in these two ; therefore they march on two ; indeed 
the Varunapraghasa and Sakamedha are the two thighs of yajfia I 
therefore they ( are said to ) march on two ; they fill with earth ( the 
uttaravedi) here, but not so in Vaiwadeva nor in Sunasirlya ). Sahara 
reads ‘ i whiie Mit. reads as above. Pranayana means 

' carrying towards the east fire from the Garbapatya fire to the Ahavanlya. * 
There is pranayana in the Dar^purnamasa which is simple ( and without 
details) and there is also pranayana in Agnistoma which is full of details 
(and not simple). An uttaravedi (videH. of Dh. vol. II. pp. 1096-1097 for 
description ) is not required in Dar^purnamasa, but it is required in a Soma 
sacrifice. The caturmasyas are modifications [vikrti) of the Dar^purna- 
masa, so that whatever is prescribed in the latter follows in the absence of 
express directions as a matter of course in the former. In the texts quoted 
above the words ‘ dvayoh pranayanti ’ lay down a vidhi and the words 
' tasmad ... sakamedha&a ' contain an arthavdda which forms a syntactical 
whole with the vidhi and which only eulogizes it. The purvapaksa argues ; 
As caturmasyas are modifications of Darsapurnamasa, it is unnecessary to 
Jay down expressly a simple pranayana in them ; therefore, the pranayana 
prescribed in ‘ dvayoh pranayanti ’ must be the pranayana as described in a 
Soma sacrifice. Further the prohibition of an uttaravedi in Vaiwaveda and 
Sunasiriya indicates the same, since a prohibition implies that there was a 
fear that what is prohibited would have otherwise followed and since an 


( Continued on the next page) . 
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( Continued from the last page ) 

uttaravedi is required only in a Soma sacrifice. Therefore the pranayana 
prescribed in ' dvayoh pranayanti ’ is of the Somapranayana type. To this 
a partisan of the siddhdntin (siddhantaikadesin) replies as follows; — The 
real view is that in dvayoh. pranayanti the pranayana is of the simple darsa- 
piirnamasa type and the prohibition about Vaisvadeva and Sunasiriya is not 
to be explained as you do ; in the words ‘ upatra vapanti ’ an nttaravedi is 
generally (without exception) prescribed for all caturmasyas, but in the 
following two sentences ■ na vaisvadeve tk.c. ’ the preparation of uttaravedi 
is forbidden in the case of Vaisvadeva and Sunasiriya ; therefore the partisan 
says that the idea is that, though the pranayana is of the simple dar^purna- 
masa type, yet an uttaravedi is prepared in the 2nd and 3rd but not in the 
first and fourth of the caturmasyas. The piirvapaksin retorts that even on 
this construction vjW/tfi'atsamya would still be there as follows : as there is 
prescription of uttaravedi in all four and prohibition in two (viz. the first 
and fourth of the four caturmasyas), there is an option of uttaravedi in 
these latter two (as the rule is ‘ tulyabala-virodhe vikalpah ') and there is 
no option as to the other two and there will arise the fault of vidhivaisamya, 
the same sentence viz. ' upatra vapanti ’ being taken as an unqualified and 
independent rule about the 2nd and 3rd of the caturmasyas and taken as an 
optional rule as to the 1st and 4th. 

The proper siddhanta view is as follows : Though the words ‘ dvayoh 
pranayanti ' are very general, they are to be narrowed down so as to refer to 
only two (viz. 2nd and 3rd of the caturmasyas) on account of the recom- 
mendatory passage that follows ( speaking of Varunapraghasa and Sakamedha 
as the thighs of caturmasya yajna). The vidhi and the following arthavada 
form one syntactical whole (ekavakya), as laid down by Jai. I. 2. 7. The 
arthavada passage means that just as a man marches on in strength if his 
thighs are strong, so the caturmasya sacrifice reaches a successful close by 
means of Varunapraghasa and Sakamedha in which an uttarvedi is specially 
prepared and fire is laid thereon (being taken from the ahavaniya fire by the 
adhvaryu and pratiprasthatr). Therefore the meaning is that there is prana- 
yana in the 2nd and 3rd out of the four caturmasyas and uttaravedi is pres- 
cribed in those two alone and the words ' there is no uttaravedi in' Vais'va- 
deva and Sunasiriya ' are a mere anuvdda ( repetition of what is already 
known ) and not a prohibition, as in the words ‘fire should be kindled on 
the earth and not in the sky nor in heaven ’. On this interpretation there 
is no iVidhivaisamya. Sahara makes two adhikaranas of Jai. VII. 3. 19-25, 
while Kumarila makes one adhikarana of these seven sutras. He further 
differs as to the siddhanta, which, according to him, is that in ‘ dvayoh 
pranayanti’ there is a special {apiirva) kind of pranayana prescribed, 
prdkrta (of dar^purnamasa type) and saumika pranayana being the two 
other views which he rejects. The SubodhinI on the Mit. very lucidly 
explains this discussion and concludes: vtlT 
‘ 5inn: , ’ ‘ 5^ ’ fcVSI ^ 

^ •. The Balambhatti repeats the SubodTiini almost 

word for word. This nydya occurs in Dayabhaga XI, 5. IS also. 

89 
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take the estate of her soilless deceased husband if she submitted 
to iiiyoga and procured a son for the husband. This view derived 
support from Gautama 28-19-20, Vas. 17-65 (who prohibits 
niyoga if resorted to through greed of wealth ), and Manu IX- 
146 and 190 (which call upon the surviving brother to pro- 
create a son on the widow of his brother and to hand over the 
deceased’s share to that son ). This view is refuted by the 
Mit.,i3i« Sm. G. 11. p. 294, V. P. pp. 495-497. 

Even Medhatithi,^^*’ generally a liberal writer, bolds that 
the widow is prohibited from inheriting her husband’s wealth. 

The Mit. after an elaborate statement and refutation of the 
views of Srikara, Dharesvara and others due to the conflict 
among smrti texts on the question of the widow’s right of 
succession, establishes the proiiosition that the widow, if chaste, 
is entitled to the whole of her deceased sonless husband’s 
wealth. Almost all writers since the time of the Mit. accept 
the widow’s right to succeed to her husband’s wealth. Many 
writers note that the smrti texts on the heirship of the widow are 
in conflict. They explain verses like those of NSr. (dayabhSga 
25-26 ) providing only maintenance for women either as 

1348. I 

II. p. 294; 

I JT. p. 495. 

1349. aan < < 4>mia TbaT 

vnbh# a 4 ?al *nT: b 00 wg 

IX. 187. 

1350. ua irMiai aTr bwr wart?- 
^ gfTtnfa i fbar. on vr. ii. 135 . 

1351. gan ua saRaraifr 1 

^nnna xi. i. i ; qaQ4t^ r 4h r araai^ a«a^a i ftar. on ^r. n. 135. 
It may, however, be noted that in a small treatise cal ed *??g;igama4iaTg 
of which there are three Mss. in the Maharaja's Sarasvati Mahal Library 
at Tanjore (Nos. 19003-5 described in vol. XVIII of their new Descriptive 
Catalogue) an attempt is made to establish that, if a man dies leaving a widow 
and his mother, both take equal shares in the estate. The mainstay of the 
argument is a verse of Kit. quoted in the ‘ vd 

'BW TtTT > w ’ from which the conclusion 

.drawn is ‘ #Vfrnn: g %g | q i ^ WRt 
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referring to exclusively kept concubines of the deceased or to 
the wives of re-united coparceners. 

Patni means a woman who is married to the deceased, the 
word being formed from ‘ pati ’ with an affix in the sense of 
‘ being fit to join with the husband in the performance of sacri- 
fice ’ ( Panini IV. 1. 33 ). The Sm. C. II. p. 290 quotes a verse 
that a woman who is procured for sexual intercourse in 
exchange for money is only a dasl and is not a patni and 
therefore is not entitled to inherit to a sonless paramour. 

The Baud. Dh. S. I. 11. 20 quotes a similar verse. , Several texts 
require that the widow must be chaste before she can claim the 
inheritance of the deceased. A text attributed to Vrddha- 
Manu says, ‘ The wife alone, being sonless and keeping the 
bed of her lord unsullied and leading a life of religious obser- 
vances, may offer pinda to her deceased husband and take his 
entire estate ’. Kat. ( 926 ) also declares that ‘ the wife who 
is chaste takes the wealth of her husband ’. The widow must be 
chaste at the time the inheritance opens. The courts have held 
that once the husband’s estate is vested in the widow, it will 
not be divested or forfeited by reason of uncluxstUy subsequent 
to the death of the husband. If the widow remarries after 
inheriting, then, though the remarriage of a widow is legalized 
by the Hindu Widows’ Eemarriage Act ( XV of 1856 ), she 
forfeits the estate of the husband taken by her or the estate 
which she took as a widowed mother of her deceased son 
and it passes to the other heirs of the husband or son as 
if she were then dead and this applies to widows of all castes 
according to almost all High Courts ( even when remarriage 


1352. a ^ ^ m i ip^r ar 

It q, by P- 290. u. p. 488; Vf sTlfl 

5T tRjft I SI WT pSf JIT I U. I. 11. 20. 

This is cited as Manu’s in svv. f%. P- 397, which quotes a similar verse of 
Yama on p. 398. sir. V. 488 says ‘ am 'sl W fliui h 'm - 

I SI a i RgrRmRsT qraiTimruTa < ' 

1353. sigan frqsf ua: qr^pis^i bR R»sTr i tRs^ a^ia ufitro# 

^ I rpiaq. by Rrat. on srr. ii. i35, anmiaXi. i. 7, R. t. p. 589; 
qcsfi srr i anmr. q. by the fSrcrr. on srr. H- 135. 

1354. Vide Moniram V. Keryy L. R. 7 I. A. 115 ; Sellam v.Chinna- 
ntmal 24 Mad. 441 ; Nehalo v. Kishen 2 All. 150 (F. B.) 
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is allowed by the custom of the caste to which the widow 
belongs ). 

According to the Dayabhaga there being no apratibandha 
dUya, the widow of a sonless member even in a joint family 
succeeds to his share in the family property and there is no 
difference between joint family property and separate property. 

In the case of sudras, if the owner dies leaving a widow or 
a daughter or a daughter’s son and an illegitimate son, it has 
been held by the courts following Yaj. n. 134, the Mit. and 
Dayabhaga IX. 31 that the widow or daughter or daughter’s 
son takes one half and the illegitimate son takes the other 

half. 1356 

The rights of the widow in property inherited by her from 
her husband are limited. Kaut. HI. 2 was probably the first 
to propound clearly the characteristics of the Hindu widow’s 
estate and the verse of Kat. quoted below is remarkably close 
to the words of Kaut. The Mahabharata ( Anusasana 47. 24 ) 
states that women have only the right to enjoy the estate of 
their husbands and that they should not waste or destroy the 


1355. Yide Vifhu V. Govind 22 Bom. 321 (F. B, ) Murugayi v, 
Viramakali 1 Mad. 226; but Bhola v, Kattsilla 55 All. 24 (F. B.) holds 
that a woman belonging to a caste in which remarriage of widows is allowed 
by custom does not forfeit on remarriage the estate of the first husband 
which she took as his widow, the principal reasons being that there is no 
express text about forfeiture on subsequent unchastity and that it would be 
absurd to hold that a widow, who, on the P. C. ruling in 7 I. A., does not 
forfeit the estate taken as heir by subsequent unchastity, should be liable to 
forfeit it by remarriage (which presumes that she wants to live a decent life). 
Looking to the expressed object of the Hindu Widows’ Remarriage Act, 
section 2 should not have been so interpreted as to apply to widows who 
could remarry according to caste custom before the Act. 

1356. Vide Shesgiri v. Gireva 14 Bom. 282 ; Meenakshi v, Appakutti 

33 Mad. 226 (in this case the original authorities are mentioned and discussed). 
Vide I VI. II 134 ; 3i«i qu«Twiu=(l V asfi 

vifn^ tiw t firm. ; vr^i^vW: i aran ... ^ 3 wif 

^rfg^ivimomf i ^iwrur ix. 3 i p, 143. 

1357. aijvT v ^ uvTrr5:^nrr^ ijwTii 1 sir'll*® 

# I -jiti 31^13 rrsdtf I m. 2 p. 153; ssnuit ;n- 

VUMwI: \ vn^lf finr: 53 : I 3ig?ITOV 47. 24 q. by 

p. 71, f^. f%. p, 152, the si. P- 491, ^pnilil XI. 1 . 60 (latter 
three quote it as from the nfroiTfl ). 
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husband’s estate ( by gift, sale &c. ). Br. ( S, B. E. voL 33 
pp, 377-78 verses 50-51 and 53 ) states : ‘ when the husband is 
separate his widow takes all his various kinds of property such 
as a pledge, except immovable property. After having received 
movable and immovable property, gold, inferior metals, 
grain, liquids and clothes the widow shall cause (her husband’s) 
monthly, six-monthly and annual sraddhas to be performed. 
Let her honour with funeral offerings and pious charity her 
husband’s paternal uncle, gurus ( elders ), daughter’s son, sister’s 
son and maternal uncle as also aged or helpless persons, guests 
and women ’. Madhava ( Par. M. III. p. 536 ) explains that 
‘ except immovable property ’ means that she is prohibited 
from making a sale of immovable property without the consent 
of the male kinsmen. The V. Mayukha ( p. 138 ) accepts this 
interpretation and modern courts have done the same. In 
Damodarcias v. Purmamndas 7 Bom. 155 it was held that a 
widow to whom movable property was bequeathed by the will 
of her husband takes it absolutely. But here the movable 
property was not inherited by her and as it was a bequest by 
will it became her strldhana according to Nar. ( q. by V, M. on 
p. 155 ). Besides, this was a case from Bombay Island and 
was governed by the law of V. Mayukha. In some early cases 
in Bombay it had been held that a widow in Western India 
under the Mitaksara had absolute power over the movable 
property inherited by her from her husband. In Gududhar r. 
Chandrabhagabai 17 Bom. 690 ( F. B. ) it was held that under the 
law of the Mitaksara a widow has no power to bequeath move- 
able property inherited by her from her husband and that to 
that extent the decision in Darnodar r. Punminandas must be 
treated as of no authority if it be interpreted to have decided 
the point in that way. In Sha Chaimnlal v. Doshi Ganesh 
28 Bom. 453 it was decided that even under the Mayukha a 
widow inheriting movable property from her husband has no 


I ■HiTKerariW I f;?T5TT»JT- 

ftpfi II ff. q. by II- P- 291, x- P- 590 (last two), 

(folio 99b ), qxr. m. Ill- P- 536, «t. TTgr^ pp. 137-138. The *r^- 

and str. ascribe the last two to itiiiT’n's. The says that the 

verse was ascribed to by the but it shonld be 

disregarded as it is opposed to the verse quoted in the 

and others as that of l * *1 - 

nnirfrv i » (folio 99b). 



?10 


History of HtutrimiSstra 


[ VoL 


power to dispose of it by will. Lastly in Pandhatinalh v. Govind 
32 Bom. 59 it was held, after an elaborate examination 
of authorities, that a widow is not under the Mitaksara 
competent to make a gift of the movables inherited by 
her from her husband and it was said (on p. 75 ) that po^ibly 
with the spread of education amongst, and the general emancipa* 
tion of, their women Hindus may be led to call in aid the relief 
of Legislature. In cases arising under the Mayukha a widow 
may dispose of movable property inherited by her from her 
husband by gift inlm- vivos but not by will. Kat. (921, 924-925) 
propounds the limitations of the widow’s rights as follows : 
‘ A sonless widow, preserving the bed of her husband (unsullied) 
and residing with her elders and being self-controlled, should 
enjoy ( her husband’s property ) till her death ; after her the 
( other ) heirs ( of the husband ) would get it. A wife who 
preserves ( the honour of ) the family would get the share of 
her husband when he is dead till her death, but she has no 
power to make a gift, sale or mortgage. A widow engrossed in 
religious observances and fasts, fixed in the vow of celibacy, 
always intent on restraining her senses and making gifts goes 
to heaven even though sonless These verses show that the 
widow was to enjoy the income of her husband’s property till 
her death ; that she could not sell or mortgage or give away 
iinraovahle property without the consent of the heirs that 
would come after her and that for religious and charitable 
purposes or those that conduce to the spiritual welfare of her 
husband a widow had large powers of disposition. These rules 

1359, 1 

U|t33: » q. by XI. 1. 56, in. p. 292 ; 

I n aimn. q- by ii. p. 292, 

5V. p. 138. The D. B. adds, ‘aar: qcjfi ^ 

^ t »u a f$ |g Ua mfhg: < ’ xi. l. 59. The first verse is 

quoted in Bhugwandeen v. Myna Baee 11 Moo. I. A. 487 at p. 512, 
8 Mad. 290, 292, 5 Patna 646, 678. These verses are quoted or referred 
to in 8 Mad. 290, 292, Pandharinath v. Govind 32 Bom. 59 (which holds 
that according to the Mit. a Hindu widow cannot make a gift even of the 
movables inherited by her from her husband), 42 Bom. 136, 143. 

1360. It was believed that one to whom no son was born did not go to 
heaven (vide Ait. Br. 'naputrasya lokosti ' quoted above on p. 654 n. 2239). 
An exception was made in the case of those who observed perpetual 
studenthood (Ap. Dh. S. I. 1. 4. 29) and Manu extends it to chaste widows 
(V. 159-160). Vide Visnu Dh. S. 25. 17. 
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have been accepted by modern decisions; vide Colledor of 
Masulipatam v, Cavaly Vencata 8 Moo. 1. A. 500 at p. 551 for an 
oftquoted passage about the widow’s powers of disposal. There 
is a large volume of case law on the widow’s powers of aliena- 
tion, on what are religious and charitable purposes and about 
the consent of the kinsmen, which have to be passed over here* 
The heir or heirs expectant on the death of a widow are called 
reversioners or reversionary heirs in the decided cases. There 
is no exact Sanskrit word to convey the same idea except 
‘ dayada ’ that occurs in Kat. quoted above and in D. B., which 
makes it clear that the reversioners take the estate after the 
widow’s estate ends ( hy death, remarriage, surrender &c. ). The 
doctrine of the surrender by the widow of her estate in favour 
of the next heirs ( the reversioners ) whose estate is said to be 
accelerated is based on meagre foundations viz. the words of 
Kat. and the D. B. quoted in n. 1359. Judicial decisions, how- 
ever, have raised a stupendous structure on these slight founda- 
tions : but they are passed over here. 

If a man dies leaving several widows then they may 
partition the property equally among themselves, as stated by 
the Mit.‘36i 

If after partitioning among themselves, one of the widows 
dies, the portion given to her comes to the other widow 
or widows i. e. there is survivorship among them and no one 
else can succeed to the husband’s property as long as there is 
any widow alive and not remarried. Hindu Law does' not 
favour the distribution of a deceased man’s estate among 
his several relatives, as some other systems (like that of 
the Moslems ) do. It gives the whole estate to one heir or one 
class of heirs to the exclusion of all others. It is greatly to 
the credit of the ancient Hindu Law that it boldly gave all 
the separate property of a deceased male to women, viz. to the 
widow and after her to the daughter in preference to the man’s 
own father or brother or nephew. Attempts are now being 
made through the Legislature that even when there are sons, 
the widow and daughters of the deceased should be given shares. 
Though these efforts spring from the laudable motive of en- 
larging the rights of women, they do not deserve unqualified 
encouragement. They will produce friction, cause fragmenta- 
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tion of lands, make holdings uneconomic and it is extremely 
doubtful whether they are in the best interests of society or 
nation as a whole and whether the vast mass of Hindus want 
tliem. Prajapati says that the king should punish as thieves 
those sapindas and relatives that oppose or obstruct a widow 
in succeeding to her husband’s estate. 

The words of the Tai. S. quoted above ( p. 606 ) about women 
being without strength and not entitled to daya (adayadih) really 
occur in the ritual of Soma offerings and should mean that 
women are not allowed to share in the drinking of Soma. But 
the Baud. Dh. S. ( S. B. E. vol. 14 p. 231 ) appears to have taken 
them as excluding women from inheritance. Manu IX. 18 also 
relies on it and declares that the samskaras on women ( except 
marriage ) are not to be performed with Vedic mantras, as the 
Veda declares them to be ‘ nirindriya ’ and ‘ anrta Later 
writers like Haradatta ( on Gaut, 28. 19, Ap. Dh. S. II. 6. 14. 1 ) 
and V. P. pp. 517 and 554 base the exclusion of women from 
inheritance on this passage of the Veda. They say that, though 
tlic Vedic text is very sweeping and general, it is meant to 
exclude only women other than those expressly mentioned in 
the smrtis as entitled to inherit. For example, the DayabhSga 
XI. 6, 11 quotes Baud, and remarks that the wife is entitled to 
inherit because of special texts ( like those of Yaj. and Visnu ) 
in her favour. The Sra. C. U. p. 294 says that the Vedic 
passage is only an arthcaadu ( meant for praise ) and not an 
al)solute rule and it must be taken as not referring to those 
women that are expressly mentioned ( lit. by being seized by 
the horn ). The V. P. says the same. Apararka ( p. 743 ) holds 
that the Vedic passage is merely an unuvada and excludes 
women only when there is a son. It should be noted that the 
Par. M. (III. p. 536) holds that the Tai. S. passage merely means 
that the wife of the sacrificer is not entitled to partake of Soma 
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taken in the Patnlvata cup and thiit ‘indriya’ means Soma 
drink.^*‘ But MadhavScarya in his comment on the Tai. S. 1. 4. 27 
quotes Tai. S, VI. 5. 8. 2 and explains it somewhat differently 
as meaning that women being without strength do not take 
the heritage when there are children. It is very remarkable 
that both the Mit. and the V. Mayukha do not at all refer to 
the Tai. S. or Baud. Dh. S. in speaking of the rights of women 
to inheritance. It cannot be said that they were unaware of 
them, but probably they took the Tai. S. text in the sense iii 
which the Par. M. explains it. The result of the reliance on 
the Tai. S. and on Baud, by most medieval digests has been 
that in the whole of India except in the Madras and Bombay 
provinces only five females are recognized as heirs viz. .the 
widow, the daughter, the mother, the father’s mother and 
paternal grand-father’s mother, because they were expressly 
mentioned as heirs in the smrtis or early commentaries. This 
subject will be pursued further a little later on. 

The right of the wife to maintenance during her husband’s 
life time has already been dealt with in H. of Dh. II. pp. 568-569: 
If the wife was guilty of unchastity but repented of her lapse, 
she was still entitled to be maintained by the husband ( vide 
H. of Dh. II. pp. 571-573). As regards the rights of mainten- 
ance of the w'idows of deceased members of a joint Hindu family 
there is a good deal of case law which is passed over here. 
One or two points may be noted. The right of the widows in a 
joint Hindu family are conditional upon their leading a life of 
chastity. Male members are often unwilling to maintain widows 
who are often compelled to go to court. In the ‘ Selections from 
Peshwa Daftar ’, vol. 43, there is an order ( letter No. 142 ) of 
Ramasastrl, the chief justice of the Peshwa’s court, calling 
upon one Bapuji Tambavekar under threat of penalties to 
restore the ornaments of tlie widow of his elder brother ( that 
had died only seven days after marriage ) and to give her a 
yearly maintenance of Rs. 125. 

Daughters . — Daughters do not inherit as long as any widow 
of the deceased owner is alive. The daughter also had to 
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struggle hard for recognition as heir just as the widow had. 
Gaut., Baud, and Vas. omit the daughter as an heir. Ap. Dh- 
S. II. 6. 143 recognizes the daughter as an optional heir 
( probably with sapindas ). When Manu IX, 130 declares, ‘one’s 
son is like one’s self and one’s daughter is equal to one’s son ; 
how can another person take the wealth ( of the deceased ) when 
she who is the very self ( of the deceased ) lives ’, it appears 
from the context ( IX 128-129 ) that it is the pivtrikd ( the 
daughter appointed as a son ) that is intended to be referred to 
therein. Medhatithi, NsrSyana and Kulluka interpret the word 
‘ duhita ’ in Manu IX. 130 as applicable to the putriks only. In 
the Nirukta,*365 Yaska cites Bg. UL 31. 1 as relied upon by those 
who support the claims of the daughter to inheritance and also 
derives the word ‘ duhita ’ in various ways, but from his expla- 
nation of Bg. in. 31. 1 it appears that he is referring to the 
putrika’s right of inheritance. As the usage of appointing a 
daughter as a son became gradually obsolete, the ordinary 
daughter came to be recognized by analogy as the heir of a 
Bonless man after the widow. Yaj. and Visnu both recognize 
the da\ighter as an heir after the widow. Nar. (dayabhSga, 50 ) 
recognizes^*® the daughter as an heir after the son on the 
ground that she continues the lineage ( of the deceased father ) 
just like a son. When Nar. ( dayabhaga, 27 ) speaks of the 
daughter being entitled to maintenance till marriage, the con- 
text shows ( as remarked by the Sm. C. II. p. 296 ) that he is 
referring to the daughter of a person who was re-united at the 
time of his death. Br. declares ( S. B. E. 33 p. 378 verses 
55-56 ), ‘ the wife is declared to be the inheritor of the husband’s 
wealth and, in default of her, the daughter ; the daughter, like 
a son, springs from the limbs of a man : bow can another man 
inherit her father’s property while she lives?’. Though the 
words of Yaj., Visnu and Br. were clear enough ancient com- 


1365. swat ajfffrtSa i i 

nni® I (ai. i ); Ji5nf?a fitg; swumc i fifar ^ 

I m. 3-4. 

1366. g fitar gavu^araanring i fffar whu ftg: w»aTa- 

vf a^ a^vr; uuii aa: i a ^ 4t ar 

(gnwia 27) ; ai% artgaaia i^au iAa a aaut i 

g al?ifi a^ n. p. 296. 

1367. agyafCr at ftar fffar tgar • gaaf 

^ »aaT. i q. by the fStar. on -ar. n, 

135, II. p. 294, a. p. 591. 


Daughter as an heir 


715 


lUJ 


m^ntators were not prepared to accept them in their Uteral 
sense, Visivarupa holds that Yaj. means only the putrika and 
employs the plural in order to convey that several daughters 
may be appointed as sons. The Sm. 0. IL p. 295 informs us 
that the same opinion was held by Dharesvara, Devasvamin and 
i)evarata.'** The Mit rightly refutes these views by saying 
that the word ‘ duhitarah ’ in Yaj. cannot refer to ‘ putrika 
since Yaj., has himself stated the putrika as equal to the aurasa 
son ( in IL 128 ), as the putrika is included among the sons 
by Vas. and as the widow and the daughters are declared by 
him as heirs in the absence of all the sons, principal and secon- 
dary. Yaj., Visnu, Br. are silent as to whether any discrimina- 
tion was made between daughters as heirs. Kat. (926 ) gives 
a preference to the unmarried daughter and the Mit. and the 
subsequent digests follow Kat. The DSyabhaga^^” (XL 2, 4 
p. 175 ) quotes a prose passage of Parasara preferring an un- 
married daughter as an heir to a married daughter. Among 
married daughters the Mit., pressing into service a text of Gaut. 
on succession to strldhana, holds by analogy that among 
married daughters the indigent ( or unprovided for ) one is to 
be preferred to one who is well-placed.'^ Herein the Mit. 
follows common sense and the natural inclination of a father 
to feel more concern for a poor daughter. The Dayabhaga 
prefers the unmarried daughter to the married daughter as is 
done by the Mit., but among married daughters JlmutavMiana, 
following an author called Diksita, prefers one who has had a 
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son or who is likely to have a son to a widowed or barren 
daughter or to one who has given birth only to daughters. This 
preference is due to the principle of the DSyabhaga that 
spiritual benefit is the governing factor in succession. The 
barren daughter or widowed daughter is unable to confer 
spiritual benefit on her father since she will have no son that 
will offer pindas to the deceased owner ( who will be the mater- 
nal grand-father ). The Mit. on the other hand relies on near- 
ness of blood { prattyasatti ) as the guiding principle. But, 
as pointed out by the V. P. p. 519, the D&yabhaga is inconsistent. 
There is no reason on its own principle why the unmarried 
daughter should be preferred to a married daughter who has a 
son. The latter is then and there capable of conferring spiri- 
tual benefit while it is problematical whether the unmarried 
daughter will confer spiritual benefit (since she may after all 
be blessed with no son after marriage ), Apararka ( p. 721 ) and 
V. R. ( p, 517 ) give three meanings of the word ‘ apratisthita ’ 
viz. ‘ childless, poor, widowed In deciding whether a parti- 
cular married daughter is indigent as compared with another, 
the Courts refuse to go into nice or minute questions of the 
respective monetary positions of their husbands and prefer one 
to the other only if there is great disparity or marked difference 
between their positions. 

According to all High Courts in India except that of 
Bombay a daughter’s estate is similar to that of the widow. 
She takes only a limited interest, can only enjoy the usufruct 
of the property and cannot alienate it. On her death the estate 
passes not to her heirs, but to the next heir of her father. In 
Bombay, however, the daughter takes an absolute interest 
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ia her father’s estate when she succeeds as heir and on her death 
the estate will go to her own heirs. 

A daughter is entitled to succeed, according to the decided 
oases, to her father’s estate even if she be unchaste at the time Of 
his death ( except in cases governed by the Dayabhaga The 
reason assigned is that Kat. and other smrti writers do not 
expressly mention the requirement of chastity in the case of 
the daughter or mother as they do as regards the widow. 
According to the DayabhSga ( XI. 2. 8 ) Br. declares : ‘ a 
daughter equal in caste to the father and married to a husband 
of the same caste as her own, who is virtuous and intent on 
serving her husband, inherits her father’s property ’. Therefore 
a daughter who is unchaste cannot inherit. Further a daughter 
succeeds not because she is the daughter, but because she 
satisfies all conditions laid down by Br. The Dayabhaga -( XI. 
2. 31 ) further says that the word ‘ wife ’ (in XI. 1. 56) is merely 
illustrative and whatever restrictions are imposed on the wife 
apply to all women as heirs. I’he illegitimate daughter, even 
of a sudra, has no right of inheritance to her father, 

By virtue of local or family custom daughters have in some 
cases been held to be excluded from inheritance.^^® 

It may be noted that in his Vaijayantl ( on Visnu Dh. 3. 
XVII. 5-6) Nandapandita appears to have preferred a daughter- 
in-law to a daughter; but he stands practically alone in this. 
Vide Jolly’s T. L. L. p, 199 and p. 286 for quotation which 
however is not found in the D. C. Ms. No. 69 of the Vaijayantl. 
The daughter-in-law is not an heir at all in the whole of India, 
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except in Bombay ( where she inherits as the widow of a gotraja 
sajnnda ). The BalambhattI criticizes Nandapandita without 
naming him and holds that a daughter-in-law inherits only as a 
gotraja and hot before a daughter. 

. Raghunandana in his comment on the Dayabhaga makes 
the position about unchaste daughters quite clear The 
smrtis give preference among daughters to an unmarried 
daughter i. e. to a daughter who is a virgin ( kumari ). It has 
.been held by the Indian High Courts that though chastity 
is not required in the case of daughters to entitle them to 
.iph.erit, yet in a competition between a married daughter and a 
: daughter who was never married, but became a concubine or 
.prostitute, the latter would be postponed to the former as the 
•.latter is not a virgin though unmarried. Some smrtis like 
Parasara^*** employ the word kumari in speaking of daughters’ 
aiiccession, while others employ the word ‘ kanya but both 
tWords are synonymous. In Gomnd v. Bhiku 46 Bom. L. R. 699, 
where a man died leaving as heirs a married daughter and 
another daughter who never married, but was living as the 
permanent concubine of another man, it was held that the latter 
‘cannot inherit the property of her sonless father to the exclusion 
of or along with his married daughter. The old texts speak of 
only unmarried daughters and married daughters and prefer 
the former to the latter, Medhatithi on Manu IX. 132 says that 
kanya means a girl who has had no sexual intercourse with any 
man. The Mit, makes three classes of daughters succeed one 
after another viz. (1) unmarried daughter, (2) indigent married 
daughter, (3) w’ell-to-do married daughter. Judicial decisions 
have added a fourth variety viz. unmarried daughter who has 
become a prostitute. This fourth class being a new one must be 
placed after the other three classes expressly mentioned by the 
texts and commentaries on the basis of the maxim ( intruders 
;or uninvited persons must be seated at the end of or after those 
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that are specially invited) noted by Sahara on Jai. 
and 'X 5.1 and by Sankara on Vedantasutra IV, 3. 3^. afflii 
employed by the V. Mayukha (text p. 143) for settlings th#: 
place of the paternal grandmother after the brother’s son.. ■ • 

The daughter's son ( dduhitra). On failure of daughters, the 
daughter’s son inherits. Gaut.,,Ap., Vas., are all silent about 
the daughter’s son and so are Yaj. and Visnu. But it has been 
plausibly urged by Visvarupa that, since Yaj. himself has (in 
EL 134 ) stated that the illegitimate son of a sudra takes the 
whole estate if there be no legitimate son provided there exists 
no heir up to the daughter’s son, the latter must have been 
Intended to be an heir by Yaj. taking after the daughters. The 
MadanapSrijata ( p. 672 ) relies on the word ‘ ca ' in Yaj. to 
bring in the daughter’s son. Though the printed text of Visnu 
Dh. S. is silent about the daughter’s son, the Mit., the Daya- 
bhaga and others quote a verse of Visnu, ‘ when there is no 
continuance of lineage through sons and son’s son the daughter’s 
eons take the wealth (of the deceased owner); in offering 
Sraddha to the ancestors, daughter’s sons are regarded as son’s 
sons’. The V, Mayukha ( p. 142 ) includes a sutra about the 
dauhitra in Visnu Dh. S. Govindaraja, a commentator of Manu, 
is said by the I^yabhaga, to have held, relying on this verse of 
Visnu, that the daughter’s son inherited the estate even before 
a married daughter of the deceased. But the Dayabhaga did 
not approve of this view. The Dayabhaga ( XL 2. 27 ) notes 
that Balaka held that as the daughter’s son was not expressly 
named by Yaj. he came in as an heir after all those that were 
expressly mentioned as heirs. Baud. Dh. S. II, 2. 17 distin- 
guished^*®^ between the putrikaputra and daughter but it is n^ 
clear whether Baud, intended to lay down that the dauhitra was 
an heir. In IX. 131-133 Manu expressly says that the dauhitra 


u’mrsf w i 

^*3^ on VT. ‘ araigmir — sii ’. 


1382. a*iT wtugg: ' 

I w wRuwi SI t gnmin IX. 23-24 p. 181 . The fiSRrr. reads 
( > and jRjtJ for WUTS . 


1383. augqnrv atm q. II. 2.17. 

The ^TVUTSI XI. 2. 21 p. 181 quotes this and remarks, w g1 i | 4| qg n- 
fsr<nrn ' ■ ■ ' 



7J0 History of Dharmaiastra t ' i 

abould inherit the entire wealth of a sonleeB man, that he should, 
offer one pinda to his father and another to the maternal grand- 
father and that in religious matters there is no difference 
between a son’s son and a daughter’s son, since their father and 
mother ( respectively ) spring from the body of the deceased 
owner. The context and the wording of these verses show, as 
held by Kulluka and other commentators, that the daughter’s 
son here referred to is the son of the appointed daughter. But 
Manu IX. 136 is somewhat clearer. It says, ‘ through a son born 
to a daughter from a husband of the same class, whether 
she be appointed ( as a son ) or not, the maternal grand-father 
becomes one having a son’s son ; that son should offer pipda 
and take the wealth of the maternal grandfather ’. The Mit. 
takes the word ‘ akrta ’ in this verse as referring to the ordi- 
nary daughter, while Medhatithi and Kulluka hold that this 
verse also only refers to the son of the putrika and that krta 
means an appointed daughter with regard to whom an express 
agreement was made with her husband, while akrta means one 
(who is intended mentally to be appointed as a son) about 
whom there is no such express agreement. Br. ( S. B. E. 33 
p. 379 verse 58 ) provides : ‘ just as ( the daughter ) gets 
ownership in her father’s property ( as an heir ), though ^there 
may be other relatives, so her son also becomes the owner of his 
mother’s and maternal grand-father’s property ’. 

The daughter’s sons inherit per cajyita and not per stirpes 
Suppose that A has two daughters B and C, that B has three 
sons and C has two sons, that then both B and C die in A’s 
lifetime ; on A’s death his estate will be divided into five parts, 
each daughter’s son taking one fifth. 

A daughter’s son is really a bandhu and a bhinnayotra 
sapinda, but owing to historical causes and the high religious 
efficacy of the sraddha offered by him he has been given a very 
high place among heirs by express texts. 

Parents (piturau). Great divergence prevails among medieval 
digests on the position of the father and the mother as heirs to 
their son. Yaj. gives no clue as to which among the parents is to 
be preferred if both are alive w'hen their son dies. The text of the 
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Visnu S. as read by most digests places the father before 

the mother. Manu IX. 217 states that when the son dies 
issueless the mother takes his wealth, while Manu IX. 185 
provides that the father takes the wealth of a sonless man and 
the brothers also. So Manu is not definite about the preference 
among parents. Kat. ( 927 ) observes, ‘ of a sonless man (the 
heirs ) are declared to be the wife of good family, the daughters, 
the father on failure of them, the mother, the brother and ( the 
brother’s ) sons’. Br. ( S. B. E. 33 p. 379 v. 63 ) says,^^®^ ‘ when 
a son dies without leaving his own wife or male issue, his 
mother is to be considered as her son’s heir or a brother may 
succeed with the consent of the mother ’. In this conflict it 
may be stated that the Mit., the Madanaparijata, S. V. ( p. 416 ), 
the V. C., the V. P. prefer the mother to the father; while the 
Dayabhaga, the Sm. C,, the Madanaratna, the V. Mayukha 
prefer the father to the mother. Srikara*®®® held that both 
parents, if alive, succeed together. But the Dayabhaga, Sm. 0. 


1385. The 17. 4-16 read: q^q i H< ii i^ i fRpm ft|g- 

rrr^ I i aigntwr i ' 

I wrrvjnftrnfir i wr^mra^T- 

KnjnuH I winwrvT wrgronai^ i qr i . These 

passages are cited as the (folio 100 b ), ^. q, 

and some other digests and as by the fJlwr., the rn., 

(p. 252 ). Thosq. rr^p. 142 and add after 

The fq. X- p. 595 and fq. p. 151 reverse the order and read 
q^Miq fqiqrfu. But the sq. q. p. 524 notes that such an order 

is found in no other work and so must be taken to be a mistake. Even the’ 
printed pjcrr. reads Rgqrrd first. 

qjr-qiftsrmqiTqq'iqtqT qfqr RgquR Jtrg: i qt'^* 

^qfqqr g wtgqrfq qguR fqfqii^ — ffq qfar^qr qqrr^qrq- 

^ ■ qw ^qnq qgiqtrwJF^ q*rf qra^qrra^qr^ uiRfriqufqqfiq • 

iq. q. p. 524. It is, however, to be noted that in the printed R. (p. 592)’ 
the father is placed after the mother ( rngquR R^ I ^H i qRiqiUtiq Rqtnqig ). 
So it is probable that the text of the fq. q. was tampered with after the 
time of 

1380. stsrfqqrq f«qfT q^qf f(idufq qt i erguiq urwr umr pum 
# fSqi: H qntqT. q. by f^qr. on qf. II. 135 ( reads ), II. 

p. 299, qqr. HI. III. p. 526, qpq p. HI. 

13^87. qtqiydRd'iqtq tnrqqq gqqq g i urwr utwi qr q^g- 

qxqf w If- q- hy atqqi^ p. 744, II. 299, gxqqpr XI. 3. 2 p. 186. 

1388. ^ sqq qq fqqiflqqq UHUfujgq, qg cqgq,q: I fVfS^q 

ftqsi, ^qqfq^ usqqq qjqi ij i qmiwiqi;!. fx^qpqt ql%qqqtf^^XTi^q?f- 
qTOq^^nqrfqRqtqftt: I II. p. 297, 

91 



723 


History of Dharmasastra 


[Vol. 


and others criticise this view. The reasons why the Mit, prefers 
the mother before the father are three, out of which two are 
based on grammar. The word ‘ pitarau ’ in Yaj. is what is called 
an ‘ ekaiem ’ dmndm compound and in dissolving it or in the 
full-fledged dvandva the mother comes first in order and hence 
she should be preferred. Another reason is : A father may 

have several wives and sons from them all, so that a mother is 
directly related to her own son only and not to the other sons 
of her husband. So ( the Mit. says ) the mother has greater 
nearness ( prattyasatti ) to her son than the father has. The 
Sm. C. { n. p. 297 ) refers to Jai. V, 1. 14 where the Vedic 
sentence ‘ sarasvatau bhavatah ’ is interpreted and it is stated 
that the first oblation is offered to Sarasvatl because the Yajya 
and Anuvakya verses as first set out are meant for Sarasvatl 
( and not on the ground of the method in which the ekaiesa is 
dissolved ) ; therefore as to pitarau also no reliance should be 
placed on the dissolution of the compound. Nilakantha in the 
V. Mayukha denies the assumptions based upon grammar, says 
that Pan. does not direct that in dissolving the compound the 
word mats must be employed first and there is no authority 
for doing so. But the V. P. says that though Panini may 


1389. qrrunvj: • wrai 5 ^ 

II. p. 297. 

1390. The general rule is that several words that would be in the same 
case when separately used may be compounded together to form a dvandva, 
when they are employed to convey the sense'of ‘ca’ , as said in ‘carthe dvandvah 
(Pan. II. 2. 29 ). Such a compound is called dvandva and mata-pitarau is an 
example of it. Another sutra (I. 2. 64) of Panini states that when words 
denoting several individuals of the same kind are to be compounded together, 
only one of them may be retained and that is called an eka^sa compound , 
which is of two kinds, sarTipa ( e. g. hamsa&a hamsasca hariisau ) and virupa 
( when the two words are of different genders). The latter kind of ekas'esa 
is of restricted use. In such a compound when a male and female are asso- 
ciated together only the word in the masculine gender remains or the word 
‘ pitr ' when compounded with matr (vide Pan. I. 2. 67 and I. 2. 70). There- 
fore we have two forms to denote the idea of parents viz. matapitarau or 
pitarau. In dissolving this compound (pitarau ) we employ the phraseology 
' mita ca pita ca ' and in the word ' matapitarau ' the word for mother comes 
first. Therefore among parents as heirs mother should come first. Vide 
pp. 242-244 of my notes to the V. Mayukha ( ed. of text ) where both the 
Mit. passage and its criticism by the V. Mayukha are explained at length. 
In Balkrishna v. Lakshman 14 Bom. 605 both the Mit. and Mayukha's 
criticism thereof are set out ( pp. 608-609 ). 
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contain no such direction, all grammatical works like the 
Kasika dissolve the compound as * mata ca pita ca ’ and gram- 
matical usage for centuries supports the argument that the 
word mats comes first The argument about the mother 
being nearer is quite specious. Looked at from the son ( whose 
inheritance is in question), the mother and father are both 
equally proximate. The V. P, holds that according to the 
maxim that even a slight ground of difference leads one to 
determine (priority) the mother should be preferred to the 
father ( since we dissolve the compound as iiiata ca pita ca ). 
The V. P. (p, 525) further tries to get o?er the text of Visnu 
( putting the father before the mother ) by explaining that if the 
mother is most worthy as a pativrata and the father an ordinary 
man she should be preferred but if the father is more worthy 
than the mother he should be preferred. Hardly any one sup- 
ports V. P. and the courts have not followed this. Owing to the 
difference of opinion among the digests on the question of the 
preference between parents as heirs, queer results follow. For 
example, in the province of Bombay itself the father is pre- 
ferred as an heir to the mother in Gujerat, the island of Bombay 
and in Northern Konkan (because in these regions the V. 
Mayukha has been held to be of paramount authority ), while 
in the rest of the Bombay Presidency the mother is preferred to 
the father as an heir. The mother takes a limited interest as 
an heir which is the same as the interest taken by a widow as 
heir to her husband. The father would take an absolute inte- 
rest. The word mother includes an adoptive mother ; that is, 
if an adopted son dies leaving no son, widow, daughter or 
daughter’s son, the adoptive mother would succeed to him 
as an heir ( and even in preference to the adoptive father in 
those provinces where the Mit. is the supreme authority ). In 
the case of a d^yamusyayana adoption, if the son adopted in 
that form dies leaving only his adoptive mother and natural 
mother, it has been held that both the mothers take his estate 


I sr ^ arrft ^ mm m RhuR# i g mm m 


I m. 51. 52S. 


1392. Vide Anandi v. Hari Suha 33 Bom. 404 (where, in the case of 
a simple adopted son, the adoptive mother was preferred to the adoptive 
father). 
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as co-heiresses. It has further been held that if, after suc- 
ceeding as adoptive mother to a dvyamusyayana son, the adop- 
tive mother again adopts a son, the latter does not deprive the 
natural mother of the half share taken by her as heir of the 
deceased dvyamusyayana son. 

The word ‘ mother ’ in the Mit. does not include a step- 
mother. The latter is not recognised as an heir of her step-son 
at all in the whole of India ( except in Bombay ) on account of 
the rule of the exclusion of women from inheritance except 
where texts expressly mention them as heirs and the property 
would go to the crown instead of to the step-mother, if the 
latter alone were left, but she would be entitled to maintenance. 
In Bombay the step-mother would inherit as the widow of a 
gotraja sapinda, but she is assigned a remote place among 
gotraja sapindas. If a widow remarries and then her son by 
her first husband dies without leaving a child, a widow, a 
daughter or daughter’s son his remarried mother is allowed to 
inherit to him by the^^* Bombay High Court, though if she 
inherited first as a mother and then remarried, she is held by 
the same court to forfeit the inheritance taken ( on account of 
section 2 of the Hindu Widows’ Eemarriage Act of 1856). 

The mother succeeding to her son takes only a limited 
estate i. e. she cannot alienate it except for legal necessity. If 
Vijnanesvara’s definition of strldhana be literally interpreted 
even property inherited from a son would be strldhana. There 
is a striking example in E. L vol. XIV p. 83 ( the Srirahgam 
plates of Mummadi Nayaka in sake 1280) where a mother in- 
heriting a village granted to her son Parasarabhatta made a 
gift of it to the god Eahganatha at Srirahgam. 

1393. Basappa v. Gurlingawa 57 Bom. 74 (which holds that the 
adoptive mother and natural mother inherit equally). WAe Kantawa v . 
Sangangowda I. L. R. { 1942 ) Bom. 303 for the effect of adoption by 
the adoptive mother on the estate taken by the natural mother from a 
dvyamusyayana son. 

1394. Vide Rama Nand V, Surgiani 16 Al\. 221 Tahaldai v. Gaya 
Pershad 37 Cal. 214; Seethai v. Nachiar37 Mad, 286, all holding that the 
step-mother does not inherit to her step-son. 

1395. Vide Kesserbai v. Valab 4 Bom, 188 at p. 208 (for holding that 
* step-mother ' is not included in the term ‘ mother ’ in the Mit., but that 
she would inherit as the widow of a gotraja sapinda and so as gotraja sapinda 
herself). In this case numerous authorities are examined at length. 

1396. Vide Basappa v. Rayava 29 Bom, 91 (F. B.) for remarried mother 
inheriting to her son (by the first husband) dying after her remarriage. 
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( bhratarah ) and hrolher’s sons. Acc. to both Yaj. 
and Visnu, on failure of the parents the brothers succeed and 
on failure of brothers, brother’s sons inherit. There were appa- 
rently conflicting texts, Sahkha, Manu ( IX. 185 ) and others 
giving the inheritance to the brothers even before the parents. 
All these are somehow reconciled and almost all digests from 
the Mit. downwards are agreed that brothers inherit after the 
parents. But again a conflict of views ensues. The Mit. says 
that among brothers, those of full blood inherit in preference 
to half brothers ( i. e. sons of the same father but sprung from a 
different mother ). It then says that on failure of both kinds 
of brothers, the inheritance goes to brother’s sons ; but even 
here the sons of full brothers are preferred to sons of half 
brothers. This view of the Mit. is shared by the Dayabhaga 
and almost all eminent writers of digests except the author of 
the V, Mayukha. The Mit. prefers the full brother to the half 
brother on the ground that the full brother has particles of the 
bodies of both the father and the mother of the deceased, while 
the half brother has only the particles of the father’s body ( the 
mother being different ). Therefore the full brother is nearer 
than the half brother. The Dayabhaga argues that the full 
brother offers pindas to the same three paternal ancestors and 
the same three maternal ancestors to whom the deceased was 
bound to offer pindas and is to be preferred to the half brother 
who offers pindas to the three paternal ancestors of the deceased 
alone ( but not to the maternal ancestors of the deceased ). This 
view of spiritual benefit being the governing principle in pre- 
ferring the full brother to the half brother is accepted by 
Apararka (p. 745 The reasons of the V. Mayukha for pre- 
ferring even the full brother’s son to the half brother are : the 
word ‘ brothers ’ principally stands for ‘ brothers of the whole 
blood ’ ( sodara ) and only secondarily for brothers of the half 
blood. The general rule of Mlmaihsa^^^ is that the same word is 

1397. ^ ^ iM ^ I R qg - 

?r'T if Instil I XI. 5. 12. 

1398. g^Troit ^‘i,f*u‘^ifidi 

p- 745. 

1399. 5^ ^ fm I I 

on §f. 111. 2. 1. Compare HI. 30 p. 67 (quoted on p. 606 n. 1145 ) 

and ^ irm: 

i on 

argrg3 II- '*■ 3- Vide 6 Cal. 119, 126 (F. B.) quoted in 41 I. A. 290, 303-4 
for this maxim, 
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not to be understood in the same sentencse or rule as used in the 
primary and also in the secondary sense. Just as the word 
‘ mother ’ applies only to the natural mother ( and not to the 
step-mother ), so bhratarah should not include both full and half 
brothers. The V. Mayukha is however wrong. As pointed out 
by the Dayabhaga, when Yaj. wants to speak of the full brother 
he employs the words ' sodara (Yaj. II. 138) and when he wants 
to refer to the half brother he employs the word ‘ anyoclarya ’ or 
‘ artyamatrja ' (Yaj. IL 139). Therefore the word ‘bhratarah’ 
applies to both full and half brothers in the primary sense. 
There are other smrti texts such as that of the Smrti-sahgraha 
stating that brothers are of two kinds viz. those of full blood 
and those of half blood. 

The Sm.’'*^ C. II. 300 refutes the view of some that the 
word ‘ bhratarah ’ in Yaj. is an ekasesa dvandva compound 
that it means ‘ brothers and sisters ’ according to Pan. I. 2. 68’ 
( bhratr-pidrau icasr-duhitrbhyam ) and that on failure of 
brothers sisters inherit. The V. Mayukha ^Iso does not 
accept this interpretation of ‘ bhratarah ’ advanced by some, 
since there is no reason why ‘bhratarah’ should be taken 
as an ekaiesa of the nrupa kind ( which is restricted only 
to rare cases ) and not of the sarupa kind. The BalambhattI 
supports the wider interpretation of ‘ bhratarah ’ and at one 
time the Bombay High Court was inclined to accept this 


1400. aund f|fwvi ^ i ^ 

amra: ii wrr?' q- by II. p, 300. vg. v. p. 527. 

1401. irsrfv 
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i TJfmar ii- p. 300. 

refers to Ap. Dh. S. II. 6. 14. 1. Bhratarah, if it means only brothers, 
would be an eka^sa of the sarlipa kind, but if it means * brothers and sis- 
ters it will be an ekasesa of the virupa kind. The latter is to be resorted 
to only where there is a special reason to do so, as in the sentence ' bring 
two kukkutas, we shall make a pair of spouses' (and then kukkutau means 
a cock and a hen, while ordinarily it would mean * two cocks ' ). 

f smrpi i ii. p. 300. 
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interpretation.^*® The above shows that some at least of the 
medieval and later Hindu jurists were more sympathetic and 
well disposed to the'enlargement of the rights of women, though 
their views failed to secure general acceptance. It has been 
held that brothers by the same father ( though by different 
mothers ) are preferred to brothers by the same mother ( though 
by different fathers ), it being pointed out that “ there is no 
provision in the Mitaksara or elsewhere for the sons born of 
the same mother after her remarriage being treated as brothers 
of the same womb for the purpose of inheritance so as to be. 
included in the meaning of the word ‘ bhratarah ’ used in the 
texts.”**® But Nandapandita expressly provides in his 
Vaijayantl the following order of succession among brothers 
and sisters of the whole and of the half blood : (1) brothers of 
the whole blood, (2) sisters of the whole blood, (3) brothers who 
are sons of the same father, (4) brothers who are sons of the same 
mother ( vide Jolly T. L. L. pp. 208 and 287 ). Because Manu 
IX. 217 says that the wealth of a childless man is taken by the 
mother and that if the mother be dead, the father’s mother 
would take it, the Sm. C. II. p. 299 places the paternal grand- 
mother before the brothers, but it stands almost alone in this 
and the Mit. observes**®* that Manu does not lay down the 
order but only provides that the paternal grand-mother is an 
heir capable of inheriting. The V. P. ( p. 527 ) expresses its 
dissatisfaction with this method of the Mit. whereby only Yaj. 
and Visnu are deemed to lay down the order in which heirs 


1403. Sakharain V. Sitabai 3 Bom, 353 at p. 359-368 (where the 
Mayukha, Nandapandita and Balambhattt on the interpretation of ' brothers ’ 
in Yaj . are referred to ) ; but vide Mulji v, Cursandas 24 Bom. 563 and 
Bhagwan v. Warubai 32 Bom. 300 for the proposition that the interpreta- 
tion of the Balambhatti has not been accepted by the courts as authoritative 
so far as the districts governed by the Mit. are concerned. 


1404. Vide Ekoba v. Kashiram 46 Bom. 716 at p. 718. In Narayan 

V. Laxman 51 Bom. 784 it was held that the sister of a prostitute is entitled 
to succeed to the prostitute’s property as a sapinda before the property goes 
to the Crown by escheat, relying ( at p. 793 ) on the analogy afforded by a 
passage from the Vaijayanti of Nandapandita on the Visnudharmasutra 
quoted in Dr. Jolly’s T. L. L. on 'Partition &c. ’ pp. 208 and 287. 
tra iwf amt afifwft 
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i film, on vt. ii. 135. 
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take, while Maim, Sahkha and others are deemed to be only- 
concerned with declaring the right of certain persons to 
inherit. 

The V. Mayukha proposes a special order of inheritance 
as follows: — (1) full brothers; (2) then full brother’s sons; 
(3) the gotraja sapindas of whom the first is the paternal grand- 
mother, (4) then the sister, (5) then the paternal grandfather 
and the half brother at the same time, (6) then the paternal 
great-grandfather, paternal uncle and the half brother’s son 
together. It should be noted that this conjoint inheritance by 
heirs of different degrees of ascent and descent which is 
peculiar to the Mayukha has been regarded by the Bombay 
High Court as unknown in practice and obsolete. Therefore 
it is probable that even in districts governed by the Mayukha 
the order of heirs after the paternal grandmother and full 
sister would be half brother, then half sister and then half 
brother’s son and then it will be the same both according to the 
Mit. and the Mayukha. 

The Mit. does not expressly mention the sister at all but 
the Bombay High Court has held her to be a very near heir 
even where the Mit. is paramount, placing her after the brothers 
( whether full or half ), brother’s sons ( whether of the whole 
blood or half blood ) and paternal grandmother, the difference 
from the Mayukha being that under the latter the full sister 
comes only after the full brothers and full brother’s sons 
and paternal grandmother and before half brothers and half 
brother’s sons. 

One passage of the Mayukha, being wrongly translated by 
Borradaile, has led the courts ( including the P. C. ) to 
decide that full brothers succeed along with the sons of 
a deceased full brother wherever the Mayukha is supreme. The 
passage of the Mayukha as translated by Borradaile ( vide 
Stokes H. L. Books p. 88, IV. 8. 17 ) runs “ the sons of a brother 
also, if themselves fatherless, at the time of the paternal uncle’s 
death; provided they are capable of understanding ( the use of ) 
property, will divide the father’s share with their father’s other 
brothers, after the example ‘ among grandsons by different 
fathers, the allotment of shares is according to the fathers’ 


1406. Vide Sakharam v. Sitabai 3 Bom. 353 at p. 363 ; Kesserbai v, 
Valab 4 Bom. 188 at p 208. 
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The text of the Mayukha is given in the note below. It 
almost the same as a passage of the Mitaksara, which has not 
been misunderstood. Both passages contemplate a case like 
this. A dies leaving B, C, D, his brothers, as his nearest heirs, 
so that A’s estate vests in interest in B, C, D. Before the 
estate of A is actually divided by metes and bounds, B dies 
leaving three sons E, F, G. The last three had no right to the 
property of A at their uncle A’s death because their father B 
was living at the time ( i. e. pitriryamciranakale jlvatpitrhataya 
itsanjata-dhanasanibandhah ). Yet when the property is later on 
actually to be divided they ( E, F, G ) will take the share which 
their father B would have taken if the property of A had been 
divided at the moment of A’s death. Here a distinction is 
drawn between vesting of property ( dhumsanibandha ) and its 
actual partition. But, in order to entitle nephews to take by 
actual partition, their father should have survived the deceased. 
This is the real meaning. 

The Privy Council, following a wrong translation, held 
that, under the law of the V. Mayukha, brothers and the sons 


H07. 

'V. p. 142 ; it appears that Borradaile read and 

misunderstood . Compare mm. ‘ aitTR 
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Vide srr. Ji. p. 528 for a passage similar to the Mit. The (folio 

101 a ) and qr. p. 672 have also a similar passage. 

1408. Vide Chamlika v. Mtina L. K. 29 I. .\. 70 where this rule was 
applied to Abhan Thakurs that had migrated from Gujerat to the United 
Provinces of Agra and Oudh before the V. Mayukha was composed, on the 
ground that the Mayukha only embodied and defined pre-e.xisting customs. 
There was thus a double error. The MayOkha was misunderstood and fur- 
ther the Mayukha had nothing to do with Gujerat usages as it was com- 
posed by a Maharastra brahmana whose family had migrated to Benares. 
It may be true to some e.xtent as a general proposition that commentators 
and digest writers embody pre-existing customs of the districts where they 
wrote. But often times this is not so and varying statements of the law are 
due to individual opinions. For example, the Mayukha provides for the 
simultaneous succession of the paternal great-grandfather, the paternal 
uncle and the half brother’s son ; but the Bombay High Court has discarded 
this view of the Mayukha. The Mayukha places the father before the 
mother as an heir, but V. T. composed by Nilakantha's own first cousin 

{Continued on the next page) 
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of a brother that died bef ore the propositus ( the brother inherit- 
ance to whom is in question ) shared the estate of the latter. 
This erroneous decision has been persisted in to this day on the 
principle of stare decisis. The view of the Vaijayantl about the 
sons of the same woman from different husbands being sapindas 
of each other has already been noted ( p. 727 ), Govindaraja on 
Manu in. 11 says that it is wellknown that children of different 
fathers but of the same mother are spoken of as brother and 
sister. Kulluka on Manu HI. 11 refers to this view of 
Govindaraja. 

A question arises whether the distinction between full 
blood and half blood made by the Mit. in the case of brothers 
and nephews was to be carried beyond them. Though a 
Full Bench of the Bombay High Court held that the dis- 
tinction was not to be carried beyond brothers and nephews 
and that paternal uncles of the half blood inherited along 
with paternal uncles of the full blood, the Privy Council over- 
ruled this decision and held that the preference of the whole 
blood to the half blood extends to all sapindas of the same 
degree from the common ancestor ( and therefore a paternal 
uncle of the whole blood excludes one of the half blood ), The 
MadanaparijSta^*^^ p. 674 expressly extends the preference of 
the whole blood to paternal uhcles. 


{ Continued from the last page ) 

places the mother before the father (folios 139-140 ). Following this case it 
was held in Haridas v. Ranchordas 5 Bom. L. R. 516 that the son of a 
predeceased brother inherited along with the brothers of the deceased, 
This rule is not to be carried beyond brothers and brothers’ sons. In 
Kesarlal t>. Jagubhai 49 Bom. 282 the differring translations of the Mayukha 
were referred to ( at. p. 286 ), it was held that the principle of stare decisis 
required that the Privy Council decision should be followed and the estate 
of a deceased brother was allowed to devolve on the sons of a brother that 
had died before the deceased along with the surviving brother. 

1409. i on irg in. ii. 

1410. Vide Shankar v. Kashinath 51 Bom. 194 (F. B.), where the 
relevant texts are discussed, over-ruled in Mahant Garuddas v. Mahant 
Laldas L. R. 60 I. A. 189. 

in. p. 674. 
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It is noteworthy that the Vlramitrodaya which generally 
follows the Mit. invokes the principle of spiritual benefit in 
preferring the full brother’s son to the half brother’s son. 

The heirs from the wife to the brother’s sons are spoken 
of as ‘ baddhakrama ’ (lit. whose order is fixed) in the Mit., 
the V. Mayukha ( p. 143 ) and other works and as ‘ the compact 
series ( of heirs ) ’ in the case law. For example, in rejecting 
the view of some that rely on Manu IX. 217 that the father’s 
mother succeeds immediately after the mother, it is said that 
the heirs from the parents to the brother’s son being mentioned 
in a fixed order ( by Yaj. ), no place can be found for the 
father’s mother in the fixed series of heirs and that Manu IX. 187 
indicates only this that the father’s mother is an heir. The 
V. Mayukha relies on the popular maxim that when certain 
persons are specially invited for a meeting or a dinner they 
are seated on seats definitely allotted to them but that those 
who come uninvited are assigned places at the end of the row 
of those who were specially invited. **** 

The question arises whether the brother’s son’s son inherits 
immediately after the brother’s son and before any other heir. 
There is a conflict among Sanskrit writers on this point. The 
Sm. 0. n. p. 300, ^"5 the SubodhinI, the Madanaparijata (p, 673) 
say that the compact series ends with the brother’s son, while 
Apararka, Varadaraja ( V. Nir. p. 453 ) and the Vaijayanti of 
Nandapandita hold that the brother’s son’s son comes immediate- 
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Bom. 597 this maxim is quoted and it is said that it applies only to the 
compact series of heirs and that it does not apply to the list of bandhus 
ennmerated by Nilakantha ( p. 602 ). The maxim is also relied on in 
Gooind Bhaushet v. Bhika 46 Bom. L. R. 699. 
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ly after the brother’s son. A Full Bench of the Bombay 
High Court holds, basing its decision on the usage of the 
province, that the compact series ends with the brother’s son, 
while the Privy Council w'ould seem to lend colour to the view 
that in the Benares school it ends with the brother’s son’s son. 
The Dayabhaga ( XI. 6. 6 p. 208 ) places the brother’s son’s son 
immediately after the brother’s son on the ground of the 
superior efficacy of the pindas offered by him. 

Oolrnjas ( lit. ‘ those born in the same gotra ’ or agnates ), 
Yaj. says that on failure of the heirs up to brother’s sons the 
gotrajas succeed. Though one’s father, brothers and brother’s 
sons also are really gotrajas, they are expressly assigned cer- 
tain fixed places in the order of heirs and other persons born 
in the gotra are included in the term gotrajas on the analogy 
of such an example as ‘ let the cattle be brought and also the 
bulls’ where the bulls, though really included under ‘ cattle ’ 
( gamh ), are separately mentioned in order to emphasize that 
special attention must be paid to them on account of their in- 
tractable nature. Vide p. 526 note 966 above. Acc. to the Mit. 
gotrajas are the father’s mother ( as the first among them ), then 
other sapindas and samanodakas. The V. Mayukha ( p. 143 ) 
also says the same thing and places the father’s mother as the 
first among gotraja sapindas. It may be remarked that Yaj. 
avoids the word sapinda and employs the word gotraja. The 
Mit. and Mayukha state that sapindas succeed as heirs and that 
sapindas are of two kinds, viz. gotrajas ( born in or having the 
same gotra as the propositus) and those that are born in ( or are 
of ) a different gotra. These latter { viz. bhinnagotra sajnrt^is ) 
are designated as Ixindhiis by Yaj. Therefore it comes to this 
that, though Yaj. does not employ the word sapinda, the inheri- 
tance goes after the brother’s son to the nearest sapinda. Yaj, 
knew the word ‘sapinda’ (I. 52) and defines the limits of 
sapinda relationship for marriage (in L 53 ), from which it 
follows that he does not use the word sapinda in the sense given 
to the word by Jimutavahana. In I. 68 Yaj. mentions both 
sapinda and sagotra ( in the matter of myoga ) and thereby indi- 
cates two things viz. that the words were not synonymous and 
that sagotra had the same sense as gotraja. 


1416. Vide Appaji v, Mohanlal 54 Bora 564 (F. B. ), in which 
Puddha Singh v. Laliu Stngh L. R. 42 I. A. 208 was distinguished on the 
ground that it was not an express decision on the question whether the 
compact series of heirs ended with the brother’s son, 
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Ap. Dh. S. n. 6. 14. 2 provides that ‘on failure of sons 
the nearest sapinda’ (inherits). Manu'*** IX. 187 is the classi- 
cal text on this point, which appears to mean literally, ‘ whoever 
is nearest from among the sapindas, to him the estate ( of the 
deceased) shall belong*. This verse has been variously ex- 
plained by the commentators and digests and variously trans- 
lated by eminent Judges and writers on Hindu Law. The 
chief difficulty lies in the expression ‘ sapindadyah ’ and the 
words ‘ tasya tasya ’. Some take the first as equal to two words 
‘ sapindat yah ’ and others as one word ‘ sapindadyah ’ ( sapinda 
and the like ). Some take one ‘ tasya ’ ( of him ) as referring to 
the deceased and the other to the inheritor; while others take 
‘ tasya tasya ’ as both referring to the inheritor alone, corres- 
ponding to ‘ yah ’ ( one more ‘ yah ’ being suppressed for the sake 
of metre ). Though the printed text and most of the commen- 
taries read the half verse of Manu as in the note below there are 
several digests that read it differently. For example, the Sm. 
C. II, p. 301 reads it as ‘ yo yo hyanantarah pindat ’ and quotes 
Dharesvara’s explanation that ‘ pindat ’ means ‘ sapindat 
Kulluka and the Dayatattva p. 195 explain ‘sapindSt’ as 
* sapindamadhyat ’ ( from among sapindas ) and this appears to 
be the best explanation. Br.“^’ (S. B. E. 33 p. 379 verse 62 ) 

1417. V! ' aui. U- H. 6. 14. 2. 

1418. utfl I Mann IX. 187. Vide Buhler’s 

note on this in S. B. E. vol. 25 pp. 360--308 for the varying inter- 
pretations of commentators. Biihler is not right when he emphatically 
says; "On philological grounds It seems to me improbable that ‘ anantarah 
sapindat ’ can mean anything else than ‘nearest to the sapinda ' and that 
this sapinda can be anybody else than the deceased”. In the first place 
the singular ‘ sapindat ' can be easily interpreted as used in a generic sense 
{jatuvekavacaiiaiit ) i. e. as meaning ' sapindebhyah ’ (from among sapindas). 
In Ap., Br. and other works wherever inheritance is spoken of, it is the 
inheritor who is required to be the sapinda or bdndhava or sakiilya 
and the deceased is hardly anywhere spoken of as the sapinda of the in- 
heritor but rather as ' mrta ’ svaryata ’, ' dhanin ' &c. The verse of 
Manu is variously read. VtRTfrr avv I T^- 

p. 451, ( folio 100 a ) : vt vr usi i 

II, 301 ; p. 254 reads as ^ as in ‘ at^rraT: 

uafita p. 7i. 
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II fC. q- by II. p. 301, (folio 101 a ). vtt. UT- HI- p. 529, 
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says, ‘ when there are several agnates, sakulyas and bandhavas 
( cognates ), whosoever of them is the nearest shall take the 
wealth of him that dies without issue 

The important question is : what is the meaning of the 
word ‘sapinda’. The Mitaksara and the Dayabhaga propound 
two different meanings of the word that have been explained at 
length in H. of Dh. vol. II, pp. 452-458 and 472-477. Therefore 
it is not necessary to repeat those explanations. The word 
* sapinda ’ is employed by Panini (IV. 1. 165) in connection 
with the technical definition of golra ( Pan. IV. 1. 162 ) given by 
him. It appears to have been used in the sense of blood rela- 
tionship as stated by the Kadika. According to the Mit. the 
right to inheritance depends upon blood relationship ( connec- 
tion through particles of the same body, ekaiarirdmyavanvaya ) 
and the preference among those who are blood relations is deter- 
mined by nearness or propinquity (pratyasatti). According to 
the Dayabhaga, sapinda relationships is based on religious 
efficacy i. e. on the capacity to offer the cake or ball of rice in 
sraddha and it has evolved a peculiar method of determining 
preference which will be explained immediately below. That 
there appears to have been a close connection between taking 
the wealth of the deceased and offering sraddha to him 
may be admitted. But the question is whether a person was 
deemed to be an heir and entitled to take the estate of 
the deceased because he offered sraddha to that person or 
whether the heirship was originally determined on other 
grounds and whoever took the estate was saddled with the 
responsibility of performing sraddhas for the benefit of the 
soul of the deceased. It is difficult to give a convincing 
answer to this. It appears, however, that ancient sutras 
do not emphasize the religious efficacy of pindas as the 
determining principle in heirship. Ap., Manu, Br. ( particular- 
ly the first and last ) speak only of nearness ( which more 
naturally means ‘ nearness of blood ’ ). Yaj. omits the word 
sapinda altogether in mentioning heirs. Manu IX. 142 states 
that pinda follows the gotra and riktha ( wealth ). Vispu Dh. 
S. XV. 40 declares, ‘ whoever inherits the estate (of the deceased) 
has to offer pinda to him ’. This rule is emphasized even by 
those works (like V. Mayukha)^*^ ° that ma ke blood relationship 

1420. fx?snrrii<nT ^ « 

tf'ax ^ H I p. 145 ; ^ tni- 

W f ^ I q. by p. 746,, 

wsn. on Jig. IX. 132, f^. V. P- 599 and II. p 207 ( ascribes to f^- 
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the test of heirship by saying that whoever even including the 
king { who takes by escheat on failure of all heirs ) that takes 
the estate of the deceased must perform or arrange for the 
performance of the funeral ceremonies of the deceased up 
to 10 days after death and the sraddhas, as said by the Brahma- 
purana 230. 79 (tadabhave ca nrpatih karayettvakutumbinam i 
tajjatlyair-naraijb samyak-dahadyah sakalah kriyah ). The Mit. 
view is upheld by V. R., V. C., Par. M., Madanaparijata, Saras- 
vativilasa, V. Mayukha, Balambhatti and many other works. The 
theory of the Dayahhaga is propounded by only a few medieval 
works and writers like Apararka ( quoted above on p. 735 ), 
Raghunandana, Nandapandita. The Viramitrodaya generally 
follows the Mit. but in certain cases it relies on or refers to the 
principle of religious efficacy in preferring one heir to another, 
as for example, in preferring the full brother to the step-brother 
(compare note 1397 and V. P. p. 528 ) or in preferring three male 
descendants to the widow. It is therefore that the Privy Council 
remark, ‘ now it is absolutely clear that under the Mitaksara 
while the right of inheritance arises from blood relationship or 
community of blood, in judging of the nearness of blood relation- 
ship or propinquity among the gotrajas the test to be applied to 
discover the preferential heir is the capacity to offer 'oblations 
Its position is peculiar. It says that the capacity to offer 
pindas is not the governing principle as to heirship, but it is 
only useful in finding out the preferential heir among gotrajas. 

Visnu quoted by the Mit. ( not found in the printed 
Dharmasutra ) prescribes : ‘ If there be no son or grandson 
left for continuing the line, the daughter’s sons shall take the 
wealth, for in regard to the obsequies of ancestors daughter’s 
sons are regarded as son’s sons ’. This is in line with Manu IX. 
136 ( cited above on p. 720 ) which says that the daughter’s son 
should offer the pinda and take the wealth. Therefore it appears 
that Manu, Visnu and others relied upon the capacity for the 
offering of pinda as the reason for being entitled as heir, but 
that this idea was vague and not elaborated in any way. The 
idea that blood relationship settled the right to inheritance is 
implicit in the order of heirs in Yaj. Yaj. ( 11. 137 ) in speaking 
of the ksetraja son says that he inherits the w'ealth of both ( the 

1421. Vide Buddha Singh v. Laltu Singh 42 I. A. 208 at p. 227. 
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begetter and the husband of the wife on whom he is begotten ) 
and offers pinda to both. He does not state that because he 
offers pinda to both he inherits the wealth. So this verse also 
favours the view that offering of pinda was a duty laid up- 
on him who took the wealth ( except in the case of male issue ). 
Hence it appears that the theory of the Mit. also has a very 
respectable antiquity and further it has been followed by most 
medieval writers throughout India ( except in Bengal ). 

The argument of the Dayabhaga ( which was propounded 
before it by a writer probably named Udyota^^^^) that the 
taking of a deceased person’s estate depends upon the spiritual 
benefit conferred on him is briefl 3 ’^ as follows. It relies princip- 
ally on Baud. Dh. S. and Mann. In the section on the partition 
of wealth ( which begins from IX. 103 ) Mann (IX. 137) declares 
the super-eminent spiritual benefits conferred by the son, 
grandson and great-grandson; further ( in IX. 106 ) Manu .states 
that the son gets all wealth from his father because he frees 
the latter from debt, that ( in IX. 139 ) the daughter’s son also 
is spoken of as saving the grandfather in the next world and 
as therefore entitled to the grandfather’s wealth, that the verse 
immediately preceding Manu IX. 187 ( declaring that the 
nearest amongst sapindas inherits ) speaks of the offering of 
pinda to three ancestors ; and since it is reasonable to presume 
that the blind and the like are excluded from inheritance 
( Manu IX. 301 ) because they are incapable of performing 
religious rites, it follows that Manu and others regarded the 
taking of wealth as dependent on the conferring of spiritual 
benefit. Thi,s point of view the Dayabhaga emphasizes at every 
step. It^*^ says; “There are two purposes for which wealth 
is acquired, viz. for worldly enjoyment and for the unseen or 
spiritual benefit derived from making gifts and the like ; but 
when the acquirer is dead, he cannot have enjoyment of the 
wealth and the only purpose that remains is the unseen purpose 
or benefit. It is therefore that Br. says, ‘ from the wealth 
inherited, the inheritor should carefully set apart half for the 
benefit of the deceased for defraying the expenses of the 

1423. -vivjudt i fra 
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monthly, six-monthly and annual sraddhas The subject of 
sraddhas will be dealt with in another volume. But here it is 
necessary to say a few words for making the position of the 
Dayabhaga clear. Among the several kinds of sraddhas two 
deserve notice, .viz. Ekoddista and Parvava-'^^ The first 
( ekoddista ) is performed for the benefit of a single deceased 
person. There are sixteen such sraddhas performed for the 
benefit of the deceased during the course of one year after his 
death or on the 11th day of death. And every year on the 
anniversary of death an ekoddista sraddha may be performed 
for a deceased person. The parvana sraddha is performed on 
certain specified days, such as the amavasyd of a month, or 
particularly in the dark half or on the amdvasya of Bhadrapada 
or on a sankrdnti. In this sraddha the three deceased paternal 
ancestors of the performer are principally invoked and the 
three deceased paternal ancestors of his mother are also invoked 
but their invocation is secondary and is dependent on the 
principal invocation. There is one more word that must he 
explained here viz. sapiv4ona or sapivi}ikaram- This is a sraddha 
rite performed one year after the death of a person or on 
the 12th day from his death. By this sraddha the person 
recently deceased ceases to be a pi'eta ( a departed spirit ) and 
is elevated to the rank of pUrs (Manes). The widow and daughter 
can perform only the ekoddista sraddha, while sons, grandsons 
and great-grandsons can perform the parvana sraddha also. 
The Dayabhaga refers ( XI. 1. 34 p. 162 ) to the fact that the three 
male descendants, by i)erforming the parvana sraddha, confer 
great spiritual benefit on the owner ( compare note 1342 above ). 
Elsewhere (XL 7. 17 p. 211 ) it designates the parvana as 
‘ traipurusika ’ (i. e, performed for the benefit of three ancestors). 
When speaking of the right of the widow to inherit it empha- 
sizes ( XI. 1. 43 p. 165 ), by quoting verses from Vyasa ,‘*26 

1423. ‘ STrt > ftin. on ?n. 
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on ?rr I. 217. mjm means ' performed on a parvan day. ’ Acc. to the 
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a widow by leading a chaste life, by offering water mixed with 
sesame every day to her deceased husband, by making gifts and 
observing fasts saves himself and her husband in the next world- 
It adds that if the widow misbehaves she makes her husband 
fall, as husband and wife share in the fruits of each other’s 
good and evil deeds. Therefore the widow takes her husband’s 
wealth for his benefit. Brhan-Manu ( q, by the Dayabhaga 
XI. 1. 7 and by the Mit, ) declares that a sonless chaste widow 
should offer pinda to her husband and take his entire estate. 
Similarly Prajapati ( cited above on p. 709 and quoted by 
even the V. Mayukha and other works of the Mitaksara school ) 
requires the widow who inherits all the movable and im- 
movable property of her deceased husband to perform the 
monthly, six-monthly and annual sraddhas of her husband. 
Similarly the Dayabhaga allows the unmarried daughter or a 
married daughter having a son ( or who is likely to have a son ) 
to inherit because her son will offer pinda to the owner who 
will be the maternal grand-father. It prefers the daughter’s 
soqI^s as an heir even to the father because the former offers a 
pinda to the owner himself, while the father offers pindas 
to two of the three paternal ancestors to whom the owner would 
have been bound to offer pindas. The D. B. winds up by 
saying ^^29 inheritors must be followed in such 

a way that the wealth of the deceased may be most beneficial 
to ( the soul of ) the deceased. In certain respects the D. B. 
does not strictly and logically follow its own theory but is 
compelled to twist it by reason of the places assigned by special 
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texts to certain heirs.'*** For example, the order of heirs 
according to the D. B. is ; son, grandson and great grandson ; 
widow ; daughter ; daughter’s son : father ; mother ; full brother ; 
half brother ; full brother’s son ; half brother’s son. But the 
persons entitled to perform the sraddha of the deceased in order 
are somewhat different. In fact the order of succession does not 
strictly follow in any school the order of those that are called 
iraddhadhikarins. The order of those who are entitled to offer 
sraddha to a deceased separated male { iraddhadhikarin ) given 
in most works is as follows; son (aurasa or adopted); grand- 
son ; great-grandson ; widow ; married daughter ; unmarried 
daughter who has succeeded to the deceased’s wealth ; daughter’s 
son who succeeds to the wealth ; full brother ; half brother ( son 
of a different mother ) ; full brother’s son ; half brother’s son ; 
father ; mother ; daughter-in-law ; full sister ; half sister ; full 
sister’s son ; half sister’s son ; paternal uncle ; paternal uncle’s 
son ; other gotraja sapindas ; sodaka; any gotraja ; cognates such 
as maternal grandfather, maternal uncle, maternal uncle’s son 
(i. e. the bandhus of the three kinds in order) ; pupil ; son-in-law ; 
father-in-law ; friend ; any brahmana who takes a brahmana’s 
wealth or king who takes by escheat. Vide Nirnayasindhu III 
uttarardha pp. 382-386, Dharmasindhu III uttarardha pp, 368-369, 
Sraddhaviveka p. 48. If the principle of the capacity to offer or 
of the offering of pindas regulating the right to succeed is to 
be strictly and logically followed, there is no reason why the 
mother or the paternal grandmother should succeed immediate- 
ly after the father or the paternal grandfather respectively. 
Her recognition in the D. B. school is due to the fact she is 
expressly mentioned in Manu as an heir. Similarly in the 
rules about the succession to re-united coparceners, the school 
of D. B. gives preference to re-united co-parceners and 
does not apply the theory of spiritual benefit. Further 
the Dayatattva says that all that is required is the capacity 


1430. Vide Akshaya Chandra v. Haridas 35 Cal. 721 at p. 726 and 
Nalinaksha v, Rajanikanta 58 Cal. 1392 for the propositions that the 
doctrine of spiritual benefit cannot be applied consistently in all cases such 
as the succession of females to males, the succession of saminodakas &c. 
and that in cases not contemplated by JImutavahana or his followers in the 
Bengal school, the principle of propinquity and of natural love and affection 
should be followed. The Dayatattva p. 193 after quoting Br. cited above 
observes that both the superiority of pindas offered and nearness of line 
are to be considered in inheritance, ‘ sTTOWSl’TsnTn- 
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to receive pinda or the capacity to participate in the pindas 
offered by others and not the actual offering of pindas. 
For example, if a man performs sraddha for his ancestors, 
then dies, but no one performs his sapindana and therefore 
he does not participate in the pindas given to his ancestors, 
still his wealth will be inherited on the principle of 
religious efiBcacy.*^^^ Owing to considerations of space it is 
not possible to go into great detail about the several proposi- 
tions established in relation to the theory of religious benefit 
as the determining factor in matters of inheritance. But the 
following propositions may be set out in one place: 

(1) Benefits are conferred on the deceased by means of the 
ekoddista or the parmna sraddha. The capacity to perform the 
parvana sraddha is not the sole ground on which rests the right 
to inheritance to a man. Therefore the widow, the daughter 
and the pupil were recognized as heirs though they perform 
only the ekoddista sraddha. But those who are competent to 
perform the parvana Sraddha have a preferable claim to those 
who are entitled to perform only the ekoddista sraddha. There- 
fore the male issue of a deceased person are preferred to a 
widow or daughter, 

(2) Spiritual benefit is conferred on a man by presenting 
pinda directly to him or by offering pinda to one or more of his 
paternal ancestors to whom he presents pindas during his own 
life time and with whom he participates in pindas offered after 
his death by others or by offering a pinda to one or more of his 
maternal ancestors ( mother’s father, mother’s father’s father 
and the latter’s father ) to whom he was bound to offer pindas 
during his life { but with whom he does not participate in the 
pinda offered to them ). 

(3) The pinda offered to a man himself directly is of greater 
efficacy than the pinda offered to a paternal ancestor in which 
he participates after his own death as one of the Manes. There- 
fore the son, grandson or great-grandson is preferred to every 
one else. The brother offers a pinda to the father and two more 


i p. 397. 
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paternal ancestors of the deceased in which he ( the deceased 
owner ) only participates after his death. Therefore the brother 
is postponed to the son or daughter’s son ( who offers a pinda 
directly to the deceased himself as his maternal grandfather ). 

(4) The pindas offered to paternal ancestors have greater 
efiBcacy than those offered to maternal ancestors (hence a brother’s 
son is preferred to a sister’s son because the former offers pindas 
to his own and the owner’s paternal ancestors, while the latter 
offers pindas to his maternal ancestors who are the paternal 
ancestors of the owner ). 

(5) The pinda offered to the owner’s father is of greater 
efScacy than that offered to the paternal grandfather or great- 
grandfather. Therefore a brother’s son or grandson is preferred 
to a paternal uncle. Hence it should follSw that all agnatic 
and cognatic descendants of the father of the deceased would be 
preferred to any descendant of the paternal grandfather or great- 
grandfather. 

(6) Where the number of pindas offered by two claimants 
is the same, he who offers a pinda to the nearer ancestor is to 
be preferred. 

The Dayabhaga, strarting with Baud. Dh. S, ( I. 5. 113 ff ), 
Manu ( IX. 186-187 ) and the Matsyapurana elaborates its own 
definition in the following way, A man’s son and a daughter 
are both born in the family. The daughter’s son springs from 
the family of his maternal grandfather but he belongs to 
another gotra ( viz. his own father’s gotra ) ; similarly, a man’s 
sister ( i. e. father's daughter) is born in his family but her son, 
though mediately sprung from the deceased owner’s family, 
belongs to another gotra ( viz. that of the sister’s husband ) : the 
same is true of a father’s sister’s son and the paternal grand- 
father’s sister’s son. A sister’s son offers a pinda to the father 
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of the deceased, as the owner’s father is the former’s maternal 
grandfather and therefore he is connected as sapinda with the 
owner. A father’s sister’s son offers a pinda to the paternal grand- 
father of the owner, who ( paternal grandfather ) is the maternal 
grandfather of the father’s sister’s son. A maternal uncle is not 
sprung even mediately from the family of the owner, but he 
offers a pinda to his own father who is the maternal grandfather 
of the deceased owner. Therefore the maternal uncle or his son 
or son’s son being connected with a pinda that is offered to the 
maternal grandfather or maternal great-grandfather respectively 
of the deceased owner is a sapipda of the deceased owner. A 
maternal aunt’s son also offers a pinda to his mother’s father, 
who is also the owner’s mother’s father and so the maternal 
aunt’s son is a sapinda of the owner. The pindas offered to 
the maternal ancestors by him are inferior and secondary. 
Further, one’s own mother, the father’s mother, father’s father’s 
mother were associated with their respective husbands as to the 
pindas offered to the male ancestors and the same holds good 
about the wives of the maternal ancestors also. 

The result of this way of defining a sapinda is to obliterate 
the distinction between a gotraju and a bcindhu. Yaj. ( II. 136 ) 
expressly says that a bandhu can succeed only on failure of all 
gotrajas and so according to him a bandhu is one w'ho is not a 
gotraja. The Dayabhaga brings in the sister’s son immediately 
after the the brother’s son’s son and before the paternal grand- 
father ( i, e. even before a near agnatic ancestor ) who is 
literally a gotraja, while the sister’s son is literally not a gotraja. 
When the Dayabhaga designates one’s sister’s son as sprung 
from the kula of the owner though not of the same gotra, he 
does violence to popular usage prevalent throughout India. An 
ordinary person in India hardly ever says that his sister’s son 
or father’s sister’s son is born in his own kula. The Dayabhaga 
only quibbles over the word ‘ gotraja ’ in Yaj. which it reads in 
the singular ( gotrajah ) and not in the plural ( gotrajah ) as 
the Mit. does. Under the Mit. the sister’s son is only a bandhu 
and cannot succeed before a paternal uncle or his son or a 
paternal grand-uncle or any other gotraja. The Dayabhaga 
thus gives the go-by to the text of Yaj. and shuffles in several 
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cognates as very near heirs. The D. B. regards Manu IX. 186- 
187 as the crucial text and Yaj. II. 135-36 as only secondary. 

The following diagrams will illustrate the working of the 
theory of religious efficacy. A person is a sapinda of those to 
whom he is bound to offer a pinda while he is alive, of those 
who on his death are bound to offer pinda to him ( viz. his three 
male descendants, his daughter’s son, his son’s daughter’s son 
and his son’s son’s daughter’s son ) and of those who are bound to 
offer a pinda to the ancestors to whom he is bound to offer a pinda 
viz. to his three paternal ancestors and his three maternal 
ancestors and all of these are his sapindas. The last of these 
three groups has four sub-groups . — sub-group No. 1 comprises 
those who offer pindas to their own paternal ancestors who are 
also the paternal ancestors of the owner : sub-group U contains 
those who offer pindas to their three maternal ancestors who 
are all or some of them the paternal ancestors of the owner, to 
whom he was bound to offer a pinda ; sub-group IH comprises 
those who offer pindas to their paternal ancestors all or some 
of whom are the maternal ancestors of the owner ; sub-group IV 
exhibits those who offer pindas to their own maternal ancestors 
who are also the maternal ancestors of the owner. Each of 
these sub-groups contains 9 persons ( as the minimum ) who are 
all shown in thick type. If the owner has several brothers, 
sisters, uncles and aunts &c. the number of possible sapindas 
will be much larger. All heirs in the three sub-groups II-IV 
will be bandhus according to the Mitaksara and will be post- 
poned to gotrajas under the Mitaksara. It should be noticed 
that Jimutavahana brought in the father’s daughter’s son 
immediately after the father’s great-grandson, the paternal 
grandfather’s daughter’s son after the paternal grandfather’s 
great-grandson and the paternal great-grandfather’s daughter’s 
son immediately after that ancestor’s great-grandson on the 
analogy of the rights of the owner’s daughter’s son and on the 
basis of Manu IX 139 that the dmihitra ( daughter’s son ) saves 
an ancestor in the next world just as a son’s son does. 
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( Continued from the last page ) 

daughter’s son and that the latter though a sapinda of the owner and an 
heir was not to be preferred to the great-grand son of the paternal grand- 
father of the propositus. Sarvadhikari (T. L, L. on Inheritance, 2nd ed, 
of 1922 pp. 701-702 ) criticizes this decision as wrong, but it does not 
appear that the Calcutta High Court is prepared to follow him. A similar con- 
flict arises as to several cognate heirs. For example, the son’s daughter’s 
son and the son’s son’s daughter’s son offer pindas to the owner him- 
self directly as a maternal ancestor (just as the daughter’s son does ) and 
therefore should be placed immediately after the daughter’s son as heirs. 
But the Calcutta High Court would refuse to do so if the reasoning in 15 
Cal. 780 be followed. Sarvadhikari ( p, 709) however would place them 
‘immediately after the daughter’s son. 
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The D. B. says^^^ that the word ‘ gotrajah ’ (mas. singular) 
is employed by Yaj. for excluding all sapinda women ( except 

^ i 

• ••• tmrg oagiijfigc4 

^ I gr^mUT xi, 6. lO, 12, 13. P- 196 has a similar passage. 
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those that are expressly named as heirs by special texts ), 
since they are not born or ( even mediately ) sprung from the 
family of the owner, as the sister’s son or the father’s sister’s 
son that is held by it to be so sprung, that the word ‘ bandhit ’ is 
employed by Yaj. to include a maternal uncle and the like 
among heritable sapindas, since they are not sprung even 
mediately from the kida of the owner and are also not of the 
same gotra, that the maternal unele and the like come in only 
after all descendants in the lines of the paternal ancestors 
inclusive of the great-grandfather up to the latter’s daughter’s 
son are exhausted, and that Manu had not to enter into 
these details as its two verses ( IX. 186-187 ) were quite enough 
to lead to all that has been elaborated by the D. B. about the 
working of the theory of religious efficacy. 

It will have been noticed that no female except the five 
expressly mentioned can inherit under the Dayabhaga scheme 
and the result is that a man’s own son’s daughter or daughter’s 
daughter does not take as heir, whereas a distant-relative like the 
father’s father’s sister’s son takes it. The same is also the case 
even under the Mitaksara in the whole of India ( except in 
Bombay and to some extent in Madras for which see a little 
later on ). 

A man offers only the leavings or remnants of the pindas 
that stick to his hand ( when offering pindas to his three 
paternal ancestors ) and that ( leavings ) are cast on kusa grass 
to three paternal ancestors above the paternal great-grandfather 
( Manu in. 216 ). So also the three male descendants beyond 
the great-grandson offer the leavings ( called jdndalepa ) to the 
owner ; these three remote paternal ancestors and the three 
remote male descendants ( spoken of as ‘ vibhaktadayada in 
Baud. Dh. S. I. 5. 114 ) are designated salailyu by Baud., and 

1438. Vide Kailasha Chandra v. Kanina Nath 18 C. \V. N. 477 
where the above passages are considered at length and it is held that the 
paternal grand-uncle’s daughter's son (though not expressly mentioned by 
the D. B.) is entitled to preference over the maternal uncle (who is ex- 
pressly mentioned as an heir and a sapinda by D, B. ), since the former 
offers a pinda to the paternal great-grandfather of the owner to whom the 
orvner was bound to offer a pinda in which the owner participates after his 
own death, while the latter offers a pinda to the maternal grandfather of the 
owner to whom the owner was bound to offer a pinda in which, however, the 
owner did not participate after his death. 



in] 


Meaning of sakuhja 


747 


the D. ( XI. 1. 38 ). According to D. B. sakulyas succeed 
after all sapipdas are exhausted. Just as a man participates 
after his death in the pipdas offered to his paternal ancestors 
so he would participate in the leavings also offered to his 
paternal ancestors from the 4th to 6th by their descendants 
( from 4th to 6th ). The D. B. remarks that this difference 
between sapindas and sakulyas is made only in the matter of 
inheritance. But in the matter of the periods of mourning 
both the sapindas ( strictly so called in the section on inherit- 
ance ) and the sakulyas are designated sapindas by Manu 
(V. 60 ) and by the Markandeya-purana ( 28. 4 ). According 
to Manu IX. 187 sakulyas succeed on failure of sapindas, while 
Visnu Dh. S. ( XVII. 9-11) pre.scribes that on failure of 
bandhus, sakulyas succeed. It appears that Visnu employs the 
word bandhu in the sense of sapinda. Nar. (dayabhaga, 51) states 
that on failure of daughters and sakulyas, bandhavas and 
persons of the same caste succeed. Here it appears that sakulya 
and bandhava are employed in the sense of gotraja and 
bandhava as done in Yaj. The Balambhatti says that gotraja and 
sakulya are synonymous. The Dayabhaga appears to be some- 
what inconsistent in its references to sakulyas. In XL 6. 15 
and 23 it includes samanodakas among sakulyas, while in XI. 
6. 21-22 it defines sakulya as stated above. The Mit. on the 
other hand comprehends the sakulyas of the D. B. ( as defined 
in XI. 6, 21 ) under its gotraja sapindas. 


1439. i u. 

1.5. 114-116; 535^! nwSTiigaj 

xi. i. 38 

^ xi. 6. 22-23 p. 213. 

1440. I i 

gfbru: xrnxT: W 28. 4—5 quoted by 

^nrvrur xi. l. 41. The ^grgrt'Jr (220. 85-86 ) reads ‘ 

Rdm? ... >. 


1-141. 1 1 1 

^ 17. 9-11. This is the reading of p. 741, p. 595. The 

rq. jf, p. 530 says that in Visnu bandhu and sakulya stand for sapinda and 
sagotra. Some works like ^rwif ( p. 189), i f l 'tii T W (XI. 1, 5, p. 151), sxj. 
JXgjS p. 142 read ‘ ’. cTa ’a 

fvarw: apm a^rursi: < »i pja t *r^ 

frrtTT. on ai. H. 136. 
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The Mit. states that the gotrajas are the paternal grand- 
mother, the sapindas and samanodakas of the deceased. It then 
proceeds to say that the paternal grandmother is the first 
among gotrajas, then comes paternal grandfather. It para- 
phrases the word gotraja ( born in the gotra ) as samanagolra 
{ having the same gotra ) and then proceeds, ‘ on failure of the 
father’s line ( santana ) the heirs are the paternal grandmother, 
the paternal grandfather, the paternal uncles and their sons in 
order ; on failure of the paternal grandfather’s line the paternal 
great-grandmother, the paternal great-grandfather, his sons 
and son’s sons inherit. In this manner must be understood the 
succession of sapindas belonging to the same gotra ( as the 
deceased) up to the 7th degrde’. According to the Mit. sapinda 
relationship extends up to the 7th degree ( reckoned from and 
inclusive of the owner ). Therefore the owner’s sapindas for 
purposes of inheritance according to the Mit. are the owner’s 
(1) 6 male descendants in the male line, (2) 6 male ascendants 
in the male line an^ the wives of the first three of them ( that 
are expressly so declared, viz. mother, paternal grandmother 
and paternal great-grandmother) and probably the wives of 
the next three also; (3) the six male descendants of each of his 
six male ascendants in the collateral male lines. Besides, a 
man’s wife and daughter are treated as his sapindas and the 
daughter’s son, though a bhinmgotra sapinda, is placed high 
among the gotraja sapinda heirs. 

Even under the Mitaksara in the whole of India ( except 
in the Bombay and Madras schools ), no women succeed as 
gotraja sapindas ( except five expressly named and cited above 
on p. 713 ). In Bombay the sister ( full or half ) is brought 
in as a gotraja by the V. Mayukha ( though the Mitaksara is 
entirely silent ) and placed by it immediately after the paternal 
grandmother. It relies on the general words of Manu IX. 187 and 
of Br. ( quoted above on p. 733 ) that to the nearest person in blood 
the inheritance goes and then proceeds: ‘ She is also a gotraja 

as being born in the gotra in which her brother ( the deceased 
owner ) was born. She is, however, not a sagotra ( of the deceased 
brother ), but being a sagotra is not mentioned here ( in Yaj. ) 
as the condition that leads on to the taking of the wealth of the 
deceased ’. Here the V. Mayukha plays upon the word gotraja and 
takes its literal meaning. But that is a specious argument. The 


I4‘i2. wnfti srgjfN 

I ST ^ U’TU^TJm'*fr3T9R|TTfi»iT I TV. p, 143, 
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widow and mother are not gotTaias(in this sense of being born in 
the gotra) but on marriage they enter the gotra of their husbands 
and become sagotra. Further, on the same reasoning, a son’s 
daughter, brother’s daughter, father’s sister and other women born 
in the family of the deceased will become his gotrajas (though not 
sagotras because on marriage they pass into the gotra of their 
husbands ). But these other women are not expressly recognised 
even by the V. Mayukha as gotrajas. Even though she was not 
mentioned in the Mit. the sister has been recognised as a gotraja 
sapinda by the Bombay High Court in parts of the Bombay 
Presidency where the Mit. is the paramount authority. The 
order of heirs under the Mit. would be as follows : — Full brother, 
half brother, full brother’s son, half brother’s son, paternal 
grandmother, sister ( full being preferred to half ), paternal 
grandfather. According to the V. Mayukha the order is slightly 
different, viz. full brothers along with sons of full brothers 
that are dead, full brother’s son, grandmother, full sister, 
halfbrother, halfsister, paternal grandfather. The unmarried 
sister had been recognized as entitled to a share when brothers 
came to a partition and they had to provide for her marriage 
expenses. Vide above pp. 619-620 and Nar. ( dayabhaga, 13 ), 
Visnu Dh. S. 18. 35, Manu IX. 118, Yaj. U. 124. In Madras the 
sister had been recognized as a bandhu. The Legislature has 
intervened and laid down ( Hindu Law of Inheritance Amend- 
ment Act II of 1929 ) that in territories governed by the law of 
the Mitaksara and in respect of the property of males not held 
in coparcenary and not disposed by will, a son’s daughter, 
daughter’s daughter, sister and sister’s son shall be entitled to 
rank as heirs in the order specified in the Act next after a 
father’s father and before a father’s brother. The first three of 
these were before this Act not at all recognized as heirs in the 
whole of India except in Bombay ( where the sister was recog- 
nised as a gotraja sapinda and the first two as bandhus ) and 
except in Madras ( where the first three were recognized only 
as bandhus ). The sister’s son was given a very high place as a 
sapinda under the Dayabhaga and was treated as a bandhu 
elsewhere in India. This enactment does not affect the Daya- 
bhaga scheme and so the three females mentioned in the Act 
are not heirs even now under the Dayabhaga. The sister’s 
place as settled by Bombay decisions is after the paternal 


m3. ^ifsTSnim: I ^fuNtursf: 

fr»Ji II ( cfTTunr 13 ). 
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grandmother and before the paternal grandfather, while the 
above Act places her after the paternal grandfather. In Bai 
Mdltalaxmi v. The Depuhj Nazir 45 Bom. L. R. 434 it has for thi.s 
reason been held that the Act does not apply to the Bombay 
Province. If it be held that the Act does apply to Bombay 
(except as to the sister), then the same Act will have to be 
deemed to be laying down two different orders of succession as 
to the same four heirs in different provinces, which, to say the 
least, is not a reasonable or desirable way of interpreting 
statutes ( just as in the case of texts ). 

Some difficulty is caused by the use of the word scmtana in 
the Mit. as regards the father’s, grandfather’s and great-grand- 
father’s line. It has been seen above ( p. 731 ) that the compact 
series ends with the brother’s son ( father’s .son’s son i. e. after 
two descendants of the father ) according to the Bombay High 
Court, wiiile elsewhere in India it is supposed to end with the 
brother’s son’s son ( i, e. after three descendants of the father ), 
The Mit. expressly mentions only two descendants in the grand- 
father’s and great-grandfather’s line. The general rule is that 
sapinda relationship extends to six descendants of each line 
( excluding the man or ance,stor from whom the counting is 
made ). The further general rule gathered from the meagre 
words of the Mit. is that the nearer line excludes the more 
remote ( e. g. the grandfather, his son and grandson are express- 
ly mentioned by the Mit. as taking before the great-grand- 
father, his son and grandson ). The question is whether the 3rd, 
4th, 5th and 6th descendants of a nearer line would exclude 
even the 1st or 2nd descendant of a remoter line e. g, whether 
the great-grandson of the grandfather would take before the 
son or grandson of the great-grand-father or whether the 6th 
descendant of the grandfather would take before the son of the 
great-grandfather, There were three views on this point* 


1444, Vide Buddha Singh v. Laltu Singh L. R. 42 I. A. 208 pp. 220-24 
for the three views and their expounders. The P. C. overruled the first 
view and held (p. 227) that the descendants in each ascending line up to 
the fixed limit should be exhausted at any rate to the third degree before 
making the ascent to the next line in order of succession. lanf- 

srvm n. p. 300. In sm. 

C. II. p. 300 the passage as printed is somewhat corrupt. The SubodhinI 
also says ‘ Ulf > p. 74; vide tn. p. 674 also 

for the same view. 



HI] Three views about (jotraja succession 751 

The first view, relying upon certain words of the Sm, C,, held 
that after two descents in each line, one should ascend into a 
remoter line and after the two descendants of that line are 
exhausted, one should revert to the 3rd to 6th descendants of a 
nearer line. The 2nd view was that in each line three genera- 
tions were to be first exhausted, because the word putra in 
several places in the Mit. includes the three male descendants. 
The 3rd view^^^^ was that in each line descendants were to 
be exhausted before ascending to the next remoter line ( as 
sapinda relationship extended to six degrees ). 

Another question is whether the widows of agnatic relations 
( such as the son’s widow, brother’s widow, step-mother or 
paternal uncle’s widow ) are included in the term ‘ gotrajah ’ 
for purposes of inheritance. Under the Dayabhaga, as well 
as under the Mitaksara throughout India ( except in the 
Bombay School ), the widows of gotraja sapindas are not heirs 
at all, since according to almost all writers women do not 
inherit except when expressly mentioned by texts. In the 
Bombay School the position is different. According to both 
the Mit. and the Mayukha, wives enter by marriage the gotra 
of their husbands and become sapindas of their husbands. The 
Balambhatti declared the son’s widow to be an heir even 
before the paternal grandmother and includes females also in 
the word (jolrajah. When gotraja was rendered as samanagotru, 
the term became wide enough not only to include those born in 
the gotra but even those who entered the gotra by marriage. 
Besides, it was argued that if the paternal grandmother or 
paternal great-grandmother succeeded as a gotraja there was no 
reason why other widows of other gotrajas should not succeed. 
From the earliest days of British rule the gotraja sapindhs 
( such as the son’s, brother’s, paternal uncle’s widows ) have 
been recognized as heirs in the Bombay Presidency. They take 
only a limited estate like the owner’s widow or mother or 


1445. The third view was propounded by Telang J. in Rachava v. 
Kalingappa 16 Bom. 716, which is referred to by the P. C. in 42 I. A. 208, 
at pp. 220 and 226. The P. C. do not dissent from Telang J. but do not 
expressly approve of his views as it was not necessary to do so in that case, 
where the question was whether the great-grandson of the grandfather of 
the deceased was to be preferred to the grandson of the great-grandfather 
and it was held by the P. C. that he was to be preferred. The 2nd view 
appears to be supported by the words of Apararka p. 745 ‘ atm 
ffw •3V; jpvrawT: I ttv mnif 
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paternal grandmother. They are recognized rather on the 
ground of ‘ positive acceptance and usage ’ by the Privy Council 
than on the ground of any texts^'**®. They occupy the same 
place as their husbands, succeed after the compact series, the 
sister and half-sister and only after all the male gotraja 
sapindas (up to the 7th degree inclusive of the ancestor) 
properly belonging to the line to which their husbands belonged; 
e, g. the son’s widow would succeed before the brother’s son’s 
son, the brother’s widow or step-mother would succeed after all 
the six male descendants of the husband’s father, but before the 
father’s father, paternal uncle or his son &c. These widows of 
gotraja sapindas succeed before any bandhu. Since Act XVIII 
of 1937 a man’s own widow, his predeceased son’s widow and 
the widow of a predeceased son’s predeceased son succeed along 
with his son or sons throughout India. 

SuiuanodaJMS. According to the Mit. gotrajas are either 
sapindas or samanodakas. The w'ord ‘ samanodaka ’ has a 
technical meaning. Acc, to Manu V.60, ‘the sapinda relationship 
ceases with the seventh person; the relationship of sarnSnodaka^^® 
ends when birth ( in the family ) and name are no longer 
known’. This occurs in the chapter on .impurity. The Mit. 
declares that the samanodakas comprise males seven generations 
beyond the sapindas or all males ( beyond sapindas ) whose 
birth ( in the same family as that of the deceased ) and name 
are known. It quotes a text of Brhan-Manu, ‘ the sapinda 
relationship ceases with the seventh person; the relation of 


1446- Vide Lalltibhai i'. Mankuvarbai 2 Bom. 388, 447, which went 
up to the Privy Council as Lallubhoy v. Cassibai L. R. 7 I. A. 212 at 
p. 237. In Gandhi Maganlal v. Baijadab 24 Bom. 192 (F. B.) at p. 212 
it was observed : 'The grandmother’s claim was indeed found so strong that 
it served to help the widows of collateral sapindas to be also recognized as 
gotraja sapindas '. 

1447. Vide Appaji v. ilohanlal 54 Bom. 564 {F. B.) for the daughte;- 
in-Iaw being preferred to a brother’s grandson; Kashibai v. Moreshvar 35 
Bom. 389 {where the paternal uncle’s grandson wae preferred to a paternal 
uncle’s widow because he was a male gotraja sapinda of the same line within 
seven degrees, to which the widow’s husband belonged); Basangm-da v, 
Basangavda 39 Bom. 87 where the brother's widow was preferred to the 
paternal uncle’s son (as she belonged to a nearer line). 

1448. g uuh u 

ug V. 60 ; vuT?' I ^ i 

I fhut. on vr. n. 136. These verses are 
attributed to by sv- p. 454 
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samanodaka ceases after the 14th ; according to some it extends 
as far as the memory of name and family ( or birth ) reach ; 
the gotra is said to extend up to that’. The samanodakas 
comprise the 7 ascendants of a person after the great-grand- 
father’s great-grandfather, the 13 descendants of these seven 
ascendants, the 7 descendants after the 6th descendant of his 
6 male ancestors from his own father; and descendants of 
himself from the 7th to the 13th. The Privy Council have 
ruled in a recent case that, according to the Mitaksara 
school, samanodaka relationship does not extend beyond the 
14th degree ( from and inclusive of the common ancestor of the 
claimant and the propositus ). 

The word ‘ samanodaka ’ literally means ‘ those who offer to 
or receive water from the same person ’. The word is employed 
by Vas. 17. 79. But in the law of inheritance it has a 
technical meaning as stated above. 

Bandhu ( cognate ). It has been seen above ( on p. 743 ) 
how the Dayabhaga shuffles cognates among the gotrajas 


1449. Vide Atmaram v. Bajirao L. R. 62 I. A. p. 139 where it was 
said that in the event of a conflict between the ancient text writers and the 
commentators the opinion of the latter prevails in the provinces where their 
authority is recognized on the ground that the commentators only voiced 
the usage of the time and of the country in which they lived. The case of 
Bai Devkore v. Amritram 10 Bom. 372 where the word samanodaka was 
interpreted to include any agnate without any limit of degree was not over- 
ruled but was distinguished on the ground that it was governed by the law 
of the Vyavahara-mayukha which quotes only Manu V. 60 and does not 
quote Brhan-Manu. 

1450. aUT ^1: "jqY uftqR l qUETS 17. 79. 

1451. The word 'bandhu' is a very ancient one and has been used in 
various senses throughout the ages. In Rg. I. 113. 2 Night and Dawn ( Usas) 
are called samanabandhn ( bound together or having a common relative ). 
In Rg- I. 154, 5 ( urukramasya sa hi bandhur-itthu ) the word appears to 
be used in the sense of ‘ friend ’. In Rg. I. 164. 33 ' nabhi ' and ‘ bandhu ’ 
are employed one after another. The sage Vasistha tells Asvins ( Rg. VII. 
72. 2 ) that their mutual friendship is ancestral and their relation is common 
{yuvorhi nah sakhya pitrydni sainano bandhuruta tasya vittam). 
Vide also Rg. V. 73. 4, VIII. 21. 4. VUI. 100. 6, IX. 14. 2 In the Atharva- 
veda V. 11. 11 Atharvan is said to be the bandhu of the gods and Varuna is 
said to be both the friend ( saiAa ) and bandhu { relative ) of the sage. In 
Atharvaveda VI. 15. 2 and VI. 54. 3 the same half verse occurs, ‘ whoever 

( Continued on the next page ) 
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literally so called. According to the Mit. bandhus are 
sapindas of the deceased belonging to a dilferent gotra. 
Bandhus succeed under the Mit., the V. Mayukha and all 
other authorities except those of the Dayabhaga school only 
on failure of samanodakas ( or sodakas ). It will have been 
noticed from the discussion above that gotrajas, whether 
sapindas and samanodakas, are all agnates ( and in some cases 
their wives ) i. e. persons related to the deceased by unbroken 
male descent. The bandhus are persons related to the deceased 
through one or more females. The basic texts on the inherit- 
ance of bandhus are three verses attributed to Vrddha-Satatapa 


( Continued from the last page ) 


whether our relative or not attacks us ’ sabandhuscdsabandhusca yosmdn- 
abhiddsati). In the Vaj. S. IV. 22 (asme ramasvdsmc te bandhuh ) ’ the 
poet prays that the god may find delight in them and find in them his 
bandhu. Among sutras Gaut, IV. 3 and Varahagrhya 9 speak of pitrbandhus 
and matrbandhus (persons related through the father and mother). In Yaj. 
the word bandhu or bdndhava occurs many times and has at least three 
senses viz. relative in general (in I. 82, 108, 113, 116, 220 ; II. 144, 280 ; 
111.11,239), agnate (11.294), cognate (II. 135, 149, 264). Manu IX, 
158 and XII, 79 employ the word bandhu in the sense of relative in general. 
The 5p. Dh. S. I. 7. 21. 8 and II. 5. 11. 16 and Gaut. 14. 18 employ the 
yiord ' yonisambandha ’ for persons connected through a female. On the' 
other hand Panini V. 3. 23 (rto vidyayonisambandhebbyah ) appears to em- 
ploy the word in a general sense viz. ‘ blood relation ’ (whether paternal or 
maternal). Another word frequently used from Vedic times is ' jnati ’ which 
generally means ‘agnate’ or 'relative’. Vide Rg. X. 66. 14, X. 117. 9. In 
the Atharvaveda IV. 5.6 a man desirous of a clandestine intercourse with a 
'woman pi3,ys ‘ svdpdntvasyai jhdtayah svaptvayam-abhito janah'. Ini. 
1. 35 Panini appears to use the word jnati in the sense of agnates ‘ 

In Gaut. II. 43, Ap. Db. S. I. 3. 10. 3 'jnati’ occurs and 
is explained by Haradatta as agnatic relations. In Manu III. 31 (jndtibhyo 
dravinam dattvd) jnati appears to mean paternal relations. In Manu III. 
264, IV. 179, Yaj. II. 149 jnati is distinguished from bandhava or bandhu 
and so means ' agnates '. Two other words are ' sajata ’ and ‘sanabhi’. 
The first occurs in the Tai, S. I. 6. 2. 1 and I. 6. 10. 1 {ugroham sajdtesu 
) and in the Atharvaveda I. 9. 3, III. 8. 2, VI. 5. 2 and means 
' agnates or kinsmen ’. The word sanabhi occurs in Rg. IX. 89. 4 and means 


also the same thing as ‘jnati ’ in Ap. Gr. VII. 20. 18, Manu V. 72, Br. (S. 
B. E. 33 p. 310 verse 11), but in the Nirukta IV. 21 and in Kit. (q. by 
Apararka pp. 669-670) the word sanabhi is used in a wider sense (as in- 


cluding paternal and maternal relations). The Amarakosa gives sapinda as 
a synonym of sanabhi. srpirn »nTf 

I IV. 21. ( on ) explains 

U and relies on qrfwRr VI. 3. 85. 
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or Baudhayana. They may be translated as follows : ‘ The 
sons of one’s father’s sister, the sons of one’s mother’s sister 
and the sons of one’s maternal uncle — these are to he known 
as atmabandhus ( one’s own bandhus ) ; the sons of one’s father’s 
father’s sister, the sons of one’s father’s mother’s sister, the 
son’s of one’s father’s maternal uncle — these are to be known 
as one’s pitrbandhus ( father’s bandhus ) ; the sons of one’s 
mother’s father’s sister, the sons of one’s mother’s mother’s 
sister, the sons of one’s mother’s maternal uncle — these are to 
be known as the matrbandhus ( mother’s bandhus The Mit. 
states on this text that bandhus are of three kinds viz. atma- 
bandhus, pitrbandhus and matrbandhus and that atmabandhus 
succeed before pitrbandhus on account of their greater propin- 
quity to the deceased and pitrbandhus succeed before the 
matrbandhus. The treatment of the rights of bandhus in 
the Mit. and other commentaries and digests is very meagre. 
This has led in modern times to a bewildering mass of case law 
on the inheritance of bandhus. 

The first question is whether the enumeration of bandhus in 
the verses quoted is exhaustive or only illustrative. The V. P. 
expressly states that if the enumeration be held to be 
exhaustive absurd results would follow. For example, a 
maternal uncle’s son is expressly named as an alrnabandhu in 
the verses quoted above, but his father ( the maternal uncle ), 
being not mentioned, would on that hypothesis be excluded. 
Therefore it was held by the Privy Council in a very early 
case that the enumeration of bandhus is only illustrative, 
that the maternal uncle though not mentioned is a nearer 


1452 gm: I smunigsgiim auu?- 

H fv3: gar: i n^hiT: f^- 

II mg: mgmgswg: gm: i mgmgi^sm^ ii 

q. by the f^. on q,. II. 136 These are ascribed to by the qxT- m. 

III. p. 528 and m. T?t. P. 455 and to by qr. p. 674 and 

1453. cjg 

I filcTt. on VT. H. 136. Almost the same words occur 

in the qi. P- 674. 

1454. 

cRswrwr qrqfgqrnrr g • 

wf. q. pp. 530-531. 

1455. Vide Gridhari Lall v. The Bengal Government 12 Moore’s 
I. A. 448. 
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bandhu and would succeed in preference to his own son who 
is expressly mentioned. In Balasiitn-ahmanya v. Subbayya 65 L 
A. 93 it was held that under the Mitaksara the principle of 
proximity of blood relationship applies to the succession of 
bandhus, that in determining which of two atmabandhus is entit- 
led to succeed nearness of degree and not religious elBcacy is the 
proper test to apply, that when the atmabandhus are equal in 
degree the test of religious efficacy may be applied to determine 
preference and that the maternal uncle of the deceased is 
entitled to preference over the deceased’s father’s half sister’s 
son. This was followed in Viranyauda v. Yellappa I. L. R. (1943) 
Bom. 259 ( F. B. ) where the mother’s brother of the deceased 
was preferred to the father’s sister’s son. So also the mother’s 
father would be a bandhu. It is strange that the deceased’s 
own descendants through a female or the deceased’s father’s 
descendants through a female such as the son’s daughter’s son, 
daughter’s son’s son, daughter’s daughter’s son, sister’s son 
or sister’s daughter’s son, are not mentioned in any authoritative 
commentaries or digests as his bandhus. Further, the bandhus 
enumerated in the three verses do not go beyond the 4th degree 
from the common ancestor. But bandhu relationship extends 
up to five degrees at least. There is an ancient instance of the 
sister’s daughter’s son having succeeded to a Buddhist bhiksu 
in Cambodia ( in sake 586 ). This would be so only according 
to the principles of the Mit. Vide ‘ Indian Cultural Influence 
in Cambodia ’ p. 55 by Dr. Bijan Raj Chatterji ( Cal. 1928 ), All 
the above ( such as the son’s daughter’s son ) have been 
recognized by the Indian Courts as atmabandhus entitled to 
inherit. In United Provinces v. Kanhaiya Lai 16 Lucknow 551 
it has been held that the father’s father’s daughter’s son’s son 
would be an atmabandhu of the deceased. In an early case^*^® 
in British India two propositions were laid down, viz. (1) there 
must be mutuality of sapinda relation between the deceased 
and the claimant ( i. e. each must be a sapinda of the other ) and 
(2) that in order that a man may be an heritable bandhu of the 
deceased they must be related directly through themselves or 


1456. Vidie Umaid Bahadur v. Udoi Chand 6 CaX. 119 (F. B. ), 128 
where it was held that a man's sister’s daughter’s son is a heritable bandhu 
but a remark was made (which was an obiter dictum) that the sister’s 
daughter’s son’s son would not be a bandhu of the propositus because the 
latter was not a descendant of the grandfather of the former, his father 
or mother. 
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through their mother or father. These propositions were accepted 

by the Privy Council, ^^57 furtjjgj. ga,i(j tjj^t sapinda rela- 

tionship extends in the case of baudhus only up to five degrees. 
The first proposition about mutuality has some support in the 
interpretation put on the famous verse of Manu IX. 187 by the 
BalambhattI and the Subodhini ( vide above note 1418 ). But 
difiBculty is created about mutuality by the unwarranted 
assumption that the common ancestor must be a member of 
one out of four families as stated by Sarvadhikari. The other 
propositions, however, are not supported by any texts or sound 
reasoning. Since the enumeration of bandhus is admitted to be 
not exhaustive, no sound inference can be drawn from the list 
of nine bandhus that a heritable bandhu must be connected 
with the deceased in any particular way. All that can be 
required is that he must be a bandhu as defined by the 
Mit. and connected with the deceased by having particles 
of the body of a common ancestor within the limits of 
sapinda relationship as laid down by the Mit. The limit of five 
degrees categorically laid down by the P. 0. is not, it is sub- 
mitted with great respect, based on very sure or strong founda- 
tions. The Mit. says that sapinda relationship extends to seven 
degrees when traced through the father, that wherever the word 
‘ sapinda ’ is employed this meaning has to be understood and 
it extends up to five degrees when traced through the mother. 
Vide H. of Dh. Vol, II. pp. 454-455. What is material is 


1457, Vide Ramchandra v, Vinayak L. R. 41 I, A. 290 ( = 42 Cal. 
384 at pp. 418-421 ) for the propositions about mutuality, relationship 
through himself, father or mother and restriction to five degrees. Dr. Sarva- 
dhikari (T. L. L. p. 630£f} is not right in inferring from the nine bandhus 
expressly mentioned in the verses quoted above that the propositus must be 
a descendant of a common ancestor who is a member of the following fami- 
lies, viz. (1) claimant’s agnate family, (2) claimant’s mother’s agnate 
family, (3) claimant’s father’s mother’s agnate family, (4) claimant’s mo- 
ther’s mother’s agnate family. Following this opinion, it was held in 
Lowji V. Mithabai 2 Bom. L. R. 842 that the great-grandson of a sister is 
not an heir under Hindu Law. But this decision is against the definition 
of sapinda given by the Mit. and is wrong. Vide Chinna v. Padmanabha 
44 Mad. 121 pp. 128-130 for a reasoned and trenchant criticism of the re- 
quirement of mutuality laid down without any discussion or explanation in 
the case of 6 Cal. 119 and the views of Sarvadhikari. It is to be regretted 
that owing to the ignorance of Sanskrit on the part of most judges that had 
to decide cases of Hindu Law, the opinions of individual learned authors 
like Mayne and Sarvadhikari were followed without personal examination by 
judges of the authorities on which the opinions of authors were based. 
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not whether a female intervenes somewhere, but whether the 
person about whose sapindaship a question is raised traces his 
descent to a common ancestor through his father or through 
his mother. In the P. C. case the claimant claimed sapinda- 
ship with the deceased through his mother, and it was rightly 
decided that he being 6th from the common ancestor was not 
a bandhu. But to lay down as a universal rule that a bandhu 
in order to inherit under the Mit. should not be beyond five 
degrees from the common ancestor is against the definition of 
sapinda given by the Mit. itself and unduly narrows the 
express words of the Mit. The words of the P. 0. ‘ the sapinda 
relationship, on which the heritable right of collaterals is 
founded, ceases in the case of the bhinna-gotra sapinda with 
the fifth degree from the common ancestor ’ ( L. E. 41 1. A. 290 
at p. 312 ) are very generally expressed and are susceptible of 
the interpretation that they lay down the rule of five degrees 
even when the claimant claims relationship with the 
deceased through his own father. Some support for the Privy 
Council rule that sapinda relationship ceases with the 5th 


1458. VideBry Mohan v. Kishun Lai (1938) A. L. J. 670 where the 
Allahabad High Court held that, even when the claimant traced sapinda 
relationship through his father, heritable bandhu relation ceases after the 
fifth degree. Bat in Kesar Singh v. Secretary of State for India Mad, 
652 at p. 690 it is said that, though in the P. C. decision there are some 
observations which at first sight imply that sapinda relationship of bandbus 
for inheritance ceases with the 5th degree in all cases, there is nothing to 
suggest that the Privy Council intended to do away with the -wellknown 
distinction between bhinnagotra sapindas that claim relationship through 
their father and those that trace it through their mother. There is great 
diversity of view yet about what the P. C. meant in 41 I. A. 290. In 
Seelam Nagamma v. Reddam I. L. R. (1943) Mad. 759 (F. B.) it was held 
that Dr. Sarvadhikari is wrong in his restrictions of heritable bandhus to 
the lines he propounds, that 54 All. 698 is wrongly decided and that 49 Mad. 
652 lays down the correct law. On the other hand, in Hanmant v. Vasudev 
I. L. R. (1943) Bom. 465 it has been held that the P. C, means that heri- 
table bandhus whether claiming through the father or the mother must be 
within five degrees from the common ancestor. Vide Debt Das v, Mukat 
Behari I. L. R. (1943) All. p 131 which lays down several rules deducible 
from an examination of numerous cases. As an illustration of how the 
law of the succession of bandhus is in a bewildering state, the following two 
cases may be read. In Sakharam v Ralkrishna 49 Bom. 739 ( F.B. ) it was 
held that a father’s sister’s son is to be preferred under the V. Mayukha to 
the maternal uncle, but the P. C. decided in Balsubramanya v, Subbayya 
L. R. 65 I. A. 93 that the maternal uncle is entitled to preference over the 
father’s sister’s son. 
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degree from the common ancestor in the case of bhinnagotra 
sapindas may he found in the words of Mitramisra in his 
commentary on Yaj. 1. 5‘2, in the implication of the words of 
Kulluka^^®’ on Mann V. 60 and in the remarks of the 
BalambhattI ( p. 191 ). But this view is opposed to other 
weighty authorities such as the Nirnayasindhu and the Dharma- 
sindhu. 

The whole law about the succession of bandhus is in a 
confused state owing to conflicting decisions, but the P. C. has 
laid down certain propositions which may be set down here : 
(1) atmabandhus succeed before pitrbandhus and pitrbandhus 
before matrbandhus ; (2) the nearer in degree in each class of 
bandhus is preferable to the more remote ; (3) as between bandhus 
of the same class, the conferring of spiritual benefit would be 
a ground of preference, as the Viramitrodaya invokes that 
principle in several cases ( and so the father’s half sister’s son 
would be preferred to the mother’s sister’s son, though both are 
atmabandhus and of equal degree ) ; (4) if the above three rules 
fail, bandhus ex parte paterna ( on the father’s side ) succeed 
before bandhus ex parte materm ( on the mother’s side ) ; (5) the 
bandhu between whom and the propositus a lesser number of 
females intervenes is to be preferred. As a corollary of the 2nd 
rule it should follow that the descendants of the propositus 
would be preferred to ascendants and collaterals and that ban- 
dhus of the same class that are descendants of a nearer line 
would succeed in preference to descendants of a remoter line 
though of the same class. But this last proposition has not yet 
been settled by the Privy Council. It has been, however, held in 
Debt Das v. Mukat Behari 1. L. R. (1943) All. 131 that a sister’s 
son’s son should be preferred to the deceased’s cousin’s daugh- 
ter’s son, since the former belongs to a nearer line. 

For the purposes of this work it is irrelevant and unneces- 
sary to wade through the mass of case-law on the succession of 


1459. after quoting the on the question of sapindaship 
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bandhus. One or two matters, however, call for remark. If the 
theory of spiritual benefit be strictly applied, many of those 
who would inherit as bandhus under the Mit. system would be 
barred from inheritance. For example, the daughter’s son’s 
goniis9„, Qj. daughter’s daughter’s son would bo a heritable bandhu 
under the Mitaksara, but under the Dayabhaga he would not be 
so, as he offers no pinda to the deceased or to any of the latter’s 
ancestors. It is probably to obviate this unnatural and unjust 
consequence that the Dayatattva refers to the text of Br. (quoted 
above in n 1419 ) in which the w’ord ‘ bandhavah ’ occurs, 
remarks that the relatives of the father and mother of ( the 
deceased ) inherit in the order of their nearness to the latter and 
quotes the three verses about the three classes of bandlius, 
indicating thereby that spiritual benefit is not the sole test, 
but that where it fails the test of blood relationship may 
be applied. 

Very elaborate rules have been evolved by Sarvadhikari in 
his Tagore Law Lectures on the Hindu Law of inheritance ( 3nd 
ed. of 1923, pp. 571-640). The author devoted great industry, labour 
and ingenuity in evolving those rules. But one regrets to say 
that he raised a stupendous structure on very slippery and 
meagre foundations. And the pity of it is that many Judges 
have more or less followed his lead, though emphatic disapproval 
of his views, whereby the list of bandhus capable of inheriting 
has been very much restricted, has not been wanting. It is 
not possible to examine here in detail his reasonings and results. 
But the futility of much that he has evolved can and must be 
briefly shown. The only solid foundations that we have tn the 
Mit. are : (1 ) the definition of sapiuda given by it on Yaj. I. 53; 
( 3 ) the remark that bandhus are bhinnagotra sapindas ( as 
contrasted with gotrajas) ; (3) that the bandhus of a man may be 
described under three classes ; (4) that those that may be called 
atmabandhus succeed before those called pitrbandhus and these 
latter inherit before matrbandhus. It is agreed on all hands that 


1459a. Vide 11 Mad. 287, 17 All. 523, 30 Mad. 406 (for the daughter’s 
son’s son’s succession) and 31 All. 454, 58 Mad. 238 (for the daughter’s 
daughter’s son’s succession). 

U ^ ‘ anmfqg: ... filrvi • ’ qiVHrf p. 196. 

1461. Vide Kesar Singh v. The Secretary of State for India 49 Mad. 
652 at pp. 661, 686-89 for dissent from Sarvadhikari’s views. 
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the nine bandhus enumerated in the verses of Satatapa or Baudha- 
yana are only illustrative. Therefore, the nine bandhus ex- 
pressly mentiond should not have been used to exclude any one 
as not a heritable bandhu, as we have not got anywhere an 
exhaustive enumeration. Any one who satisfied the first two 
requirements stated above was a bandhu. Of the nine bandhus 
enumerated in the verses quoted above, none is connected by 
direct descent with the propositus, his father or mother ; but one 
is a descendant of his paternal grandfather, one of his paternal 
great-grandfather, two of his maternal grandfather, two of 
his father’s maternal grandfather, one of his mother’s paternal 
grandfather, two of his mother’s maternal grandfather, Sarva- 
dhikari makes a different classification of these ( p. 627 ) viz- 
‘ two are connected through the father, three through the mother, 
two through the paternal grandmother and two through the 
maternal grandmother ’. The whole trouble has been caused by 
this latter grouping. Instead of emphasizing lines of direct 
descent, he catches hold of females who are never spoken of in 
ancient works in connection with tracing descent ( except in the 
case of the mother of the man concerned ). If, because the 
illustrations given happen to be connected only with four lines 
of families, persons connected with the propositus through other 
lines are to be excluded, there is no reason why a man’s own 
daughter’s son’s son, son’s daughter’s son, sister’s son, or sister’s 
son’s son should be held to be bandhus. They bear no close 
analogy to the atmabandhus enumerated by Satatapa. But it is 
admitted by Sarvadhikari that they are atmabandhus. The terms 
atmabandhu, pitrbandhu and matrbandhu are mere labels or 
devices to shov/ nearness and preference among bandhus. Acc, 
to the V. Mayukha'^^^ the words pitrbandhu and matrbandhu are 
to be dissolved as sasthi-tatoiirusa compounds ( pituh bandhavah 


ara: ftgwrgsa' • fSrg: 3 H5n- 


I P- 144. In Gajadhar Prasad v. Gauri Shankar 

54 All. 698 ( F, B. ) Mukerji J. (at pp. 725-26) prefers to dissolve the 
word or as either or fdhTTcftg^ ( Rf: 

gra’;) rather than as ig ^iclrg-gg . No Sanskrit authority is quoted for doing 
this and this view of his is opposed to the view of the og. ugtg, the 
i^OTH and some other works. 
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or matuh bandhavah ) i. e. according to it pitrbandhus or 
matrbandhus are bandhus of the father or mother and must also 
be bandhus of the propositus if they are to inherit. It is not 
known in what context the three verses quoted in the Mit. and 
other digests from Satatapa or Baudhayana occurred. In Manu 
V. 81 it is laid down that one should observe mourning on 
the death of a pupil, sacrificial priest and handJuivas for the 
duration of pakdni. It is possible that the three verses only 
illustrate what is meant by bandhavas in such a connection. 

The Balambhatti ( vyavahara p. 214 ) here also explains 
that females are included in the word ‘ bandhu although the 
verses quoted speak of ‘ putrah ’ only and the Bombay and 
Madras High Courts have allowed female bandhus to inherit, 
though in Madras the position assigned to female bandhus is 
very much lower than in Bombay. 

Strangers as Heirs — In default of even bandhus, the Mit. 
states that the teacher (of the vcda)is the heir of the deceased, 
in default of the teacher the pupil (and relies on Ap. Dh. S II. 6. 
14. 3) and that in default of pupil a sabrahmacarin ( fellow 
student whose upanayana was performed by the same teacher as 
that of the deceased and who studied the veda under the same 
teacher ) inherits. In the absence of even a fellow student 
the wealth of a brahmana was to be given to some irolnija ( a 
brahmana learned in the Veda ) as laid down by Gaut. ( 28. 39 ) 
and in default of a srotriya In the same village, as said by the 
Dayabhaga XL 6. 27, to any brahmana, since Manu (IX. 188-189) 
says, ‘ in the absence of all ( heirs ), brahmanas that have 
studied the three vedas, that are pure and restrained, take the 
wealth ; in this way dharma does not suffer : the rule is that the 
wealth of a brahmana should never be taken by the king ’. 
Nar. ( dayabhaga, 51-52 ) is to the same effect. To the same 
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effect are Visnu^^ Dh. S. 17. 13-14, Baud. Dh. S. I. 5. 120-122 
and Sankha-Likhita, Devala (q. by V, R. p. 597 and V. C. p. 155). 
This direction of so many ancient sages has not been respected 
in modern times. Manu (IX. 189) andBr.^*‘®( S. B. E. vol. 33, 
p. 380 verse 67 ) say that the wealth of ksatriyas, vaisyas and 
Madras escheats to the king in default of heirs up to a fellow 
student. When the king takes by escheat heirless property he 
has to set apart a portion of the wealth of the deceased for the 
maintenance of his concubines and servants and for the per- 
formance of his funeral rites and sraddhas as stated by Kat. 
931. Kaut. IIL 5, Nar. (dayabhaga, 52) provide that the king (when 
he takes heirless property ) should provide maintenance for his 
women and both the Mit. and the V. Mayukha explain that 
the word ‘ women ’ stands for avaruddhastri ( exclusively kept 
concubine) and not for his wives ( who would succeed as heirs 
and then there would be no escheat), because the word 
' patni' is not employed in the verse. These verses of Nar. 
and Kat. are the foundation of the right to maintenance of a 
concubine against the heirs of the deceased paramour in modern 
times. 


1466. wiaroruH'f'S wignirnn^ i 

17. 12-13; f 1 m 

'a. I. 5. 120-122 : this is q. by r. x. p. 597 (except the halt verse 
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q. by R. X- P- 598, R Rr. p. 156. This is quoted as by 

P. 746. 

1467. Vide Collector of Masulipatam v. Cavaly Venkata 8 Moore’s 
I. A. 500 at pp. 526-527. 
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1470. Vide 2 Bom. 573. 607, 12 Bom, 26 (in both Kit. is quoted), 
26 Bom. 163, L. R. 53 I. A. at p. 163 for the concubine's right. In 48 Bom. 
203 a woman whose husband was alive was not treated as a concubine entitled 
to maintenance from the heirs of her deceased paramour, but this decision 
has been recently overruled by a Full Bench in 47 Bom. L. R. p. 5 (F. B.). 
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Yaj. (11. 137) states a special rule^*’^ which is an exception to 
the general rule of inheritance laid down in II. 135-136 viz. 

‘ ( the heirs ) who take the wealth of a forest hermit, a yati 
( ascetic ), a ( perpetual ) vedic student are in order the ( vedic ) 
teacher, a virtuous pupil, one who is looked upon as a brother 
and belongs to the same order According to the Mit. the 
heirs mentioned are to be taken in the reverse order of the 
words of the text i. e. the acarya ( who is mentioned first among 
the three heirs ) is to be taken as the heir of the last of the 
three mentioned in the first half of the verse, so that the teacher, 
good pupil and the person looked upon as brother are respec- 
tively the heirs of the perpetual student, the ascetic and the 
forest hermit. According to the Dayabhaga also the reverse 
order has to be taken, but it says that the wealth of the forest 
hermit, yati and perpetual student is taken respectively by one 
looked upon as brother, a worthy pupil and teacher, but that 
in the absence of these, any one who is in the same asrama as 
the deceased may take it. According to the Madanaratna'^^^ 
the order of heirs is the direct one, that is, the teacher, good 
pupil and accepted brother take the wealth of the forest hermit, 
ascetic and perpetual student, since the Visnu Dh. S. (17. 15-16) 
expressly says so. The Mit. adds that a brahmacarin is of two 
kinds viz. perpetual ( nai^thika ) and upakiin'caya ( who intends 
to remain as a student for some time and then marry in order 
to confer the benefit of male progeny on his ancestors ), that 
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Yajnavalkya’s words apply only to the former, that if the latter 
( upakurvana ) leaves any wealth of his own it is taken by his 
mother, father and the other heirs. The Mit. further says that 
a worthy pupil is one who is capable of studying the philosophical 
parts of the Veda, of understanding them and of acting up to 
them, that a badly behaved pupil will not succeed, so also a 
badly conducted teacher shall not succeed. The Mit. explains 
that Yaj. III. 47 allowed a forest hermit to accumulate materials 
that will be enough to meet his needs for a day, a month or 
six months or a year and so he may on his death leave some 
wealth. Similarly, though an ascetic was required by Gautama 
( in. 10 ) to make no accumulation of wealth, yet even an 
ascetic requires clothes to cover his body, he has his sandals 
and books on Yoga and the like ; and so also the perpetual 
student requires these. 

The heirs enumerated above succeed to persons in those 
religious orders in priority of their kindred. It has been held 
that members of the three twice-born classes alone can be 
ascetics with the result that their pupils inherit and not the 
kindred and that in the case^*^^ of sudra ascetics their kindred 
succeed unless some usage to the effect that a pupil inherits is 
proved. For the foundation and administration of matitas and 
properties attached to them, the selection of the heads of mathas 
and their powers and duties and about ascetics and their pupils, 
vide H. of Dh. vol. U. pp. 906-914 and pp. 944-952. 

Reunion . — A reunion properly so called can take place only 
between those who were parties to the original partition. 
Reunion, therefore, postulates three stages, viz. (1) joint family, 
(2) partition between members of a joint family, (3) an inten- 
tion and an agreement, express or implied, to reunite in estate 
among members who were parties to the partition. If persons 
who had separated in interest merely stay together, that is not 


1473. Vide Dharmapuram v. Virapandiyam 22 Mad. 302 (holds that 
the ordinary law of succession applies to a sudra ascetic ) ; Rcnndas v. 
Baldevadasji 39 Bom. 168; Somasuttdaram v. Vaithilinga 40 Mad. 846, 
at p. 869; Haris Chandra v. Atir 40 Cal. 545 ; but see Sambasivam v. Secre- 
tary of State 44 Mad. 704 (holding that the disciple of a sudra ascetic who 
dies without leaving any blood relations is an heir under the Hindu Law, 
but that strict proof would be required of the claimant’s spiritual rela- 
tionship ). 
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reunion in law, as said by the Sm. C. IL p. 303 and Vivada- 
candra^^^^ p. 82. The Vivadacandra quoting Visnupurana says 
that reunion may be implied from a course of conduct, even 
though an express agreement cannot be proved. There is a 
divergence of views as to who can reunite. The Mit., the 
Dayabhaga tjje Sm. C. hold, literally construing a verse of 
Br. ( S. B. E. 33 p. 381 verse 72 ), that a member of a joint family 
when once divided can reunite only with his father, brother or 
paternal uncle, but not with any other relation ( such as a 
paternal uncle’s son or paternal grand-father), while the V. C. 
( p. 157 ), the V. Mayukha ( p. 146 ), the V. P, ( p. 533 ) hold that 
the members expressly mentioned by Br. are only illustrative 
and that a person may reunite with any member who was a 
party to the original partition. A reunited person is called 
samsrsta or sariisrstin'^*'’^ (who has reunited wealth). The 
subject of reunion has a comparatively ancient history. Gaut. 
28. 26 states the general rule that on the death of a reunited 
co-parcener the surviving reunited member succeeds to the 
share of the deceased Kaut. (III. 5 p. 160) states that those, 
who live together though they may have no ancestral estate or 
do so after dividing their ancestral estate, may divide their 
reunited estate again in equal shares. Manu IX. 210 ( =Visnu 
Dh. S. 18. 41 ) is similar to it. 

1474. aftrmw- 
1 n. p.302; 

nk g 1 nn v«n era er*ir 

er ra arras[r^^: I p- 82 : vw 

u.%fTgura:, 3<5PFraTra ^evi » erfw 1 st g^ra i fM vg: 

^ u^ra OTwr I ^ • ramg’asg p. 86. a 1 

R, 1%. p. 157 ; ra?mni nrR vf s^unrram wrarawRevraufr^i 

lt%ra^3rr ehnr: 1 ^v. ngjs p. 146. 

1475. :d^ra ^ %5nra rar g wrar qi 1 v«nf 1 

q: gq; t^f siqi tqjq I Rgsquri«rair qhqr w eieeigg qqq% 1 

wra I merr. on qi. ii. 138 ; ^ iq^cr Q - q q qra^qt qp^q rauiKt q: gq; 

ftqf feqT% qTPaT%a^?eqfera^qqrrt^ q^t 1 si^qirqegqei^' Rqrrti^' 
meqng qRq qqraqj^i sq. q. p 533. 

1476. jqqqi qq gqj^sf,^ I raUT on qi. IT. 138. 

1477. HgrqpT jR qgci reqqqr^ I 28, 26; sefqggsqi 

qt q? qftqqj: gqraq^ i m. 5.. 
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The verses of Yaj. (II. 138-139)**’* on succession to a 
deceased reunited person are understood by the Mit. to be an 
exception to the rules contained in Yaj. II. 135-136 laying down 
that the wife and others inherit the property of a person dying 
sonless. Therefore it follows that where a person reunites 
with his brother and then dies leaving a son not reunited with 
him, it is the son who will inherit and not the brother, though 
reunited. But if A separates from two sons B and C of whom 
B reunites with him and C does not and then A dies, then the 
reunited son B succeeds to A’s interest and C takes nothing. 
This is expressly stated by the Vivadacandra p. 85 that relies 
on the Smrtisara **”. Tlie two verses of Yaj. {II. 138-139 ) 
are variously read and interpreted by the Mit. and other 
commentators and it is not possible nor quite necessary to set 
out all these readings and explanations. Acc. to the Mit 
the two verses mean : ‘ in the case of a deceased reunited per- 
son, the ( surviving ) reunited member should give ( to tlie 
posthumous son of the former ) the share of the deceased but 
may take it himself if there is no son ( but only a wife ) ; but 
from among the reunited brothere, the full brother, if reunited, 
should similarly give to the posthumous son of the deceased 
the latter’s share and ( if there be no son ) he should take 
it himself to the exclusion of reunited half brothers ; a re- 
united half brother takes the wealth of the deceased reunited 
member ( dying sonless ) and not ano^j^er half brother who 
is not reunited; a full brother, though not reunited, may 
take the wealth along with a half brother who is reunited 
but the latter will not alone be entitled ’. In this interpreta- 
tion the word ‘ asaihsrstl ’ in the latter half of II. 139 has 
to be taken in two connections, once with ‘ anyodaryah ’ in 
the first half and then again with ‘ saihsrstah ’ ( in the 2nd 
half ). This last word is to be understood in two senses, viz. 


1*78. 5 I qfnRV ^ 

=9 II 5"^ i •n-vnigsr: h 

tTT. II. 138-139. The first is 17. 17 also, (p. 747) reads 

‘ ’ and and 

^7^ p. 84 read ' . ’ 

1479. Vide Fakirappa v. Yellappa 22 Bom. 101, 104 for the proposi- 
tion that a reunited son has a preferential right of inheritance to a grandson 
who remains separate. Vide p. 83 ‘ fqfrr 

ijq fw i ••• aw tjq 

fqvnxgq: 
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(1) full brother ( with the preceding word againsrsti ) and (2) 
* reunited’ (with the word ‘ anyamatrjah ’ ). Further, acc. to the 
Mit. we have to understand ‘eva’ after ‘ anyamatrjah Apararka 
(p. 748) reads differently and he, Visvarupa and Srikaramisra 
( Dayabhaga XI. 5-16 ) explain that a full brother though not 
reunited takes the whole estate and not the half brother though 
reunited with the deceased. The V. Mayukha differs from the 
Mit. when it says that the word apiitrasya (of one dying sonless) 
is not to be understood with Yaj. (II. 138). It derives two 
propositions from the first half of Yaj. II. 138, viz (1) the wealth 
of one dying reunited is taken by the surviving reunited 
member or members ; (2) in a competition between reunited 
full brother and reunited half-brother, the former takes the 
whole. The latter half of II, 138 is an independent sentence 
(and not joined with the preceding half as the Mit. understands) 
and applies where a reunited member dies leaving a wife who 
is pregnant but that fact being unknown the other reunited 
members divide the estate. In such a case if a son is born the 
surviving members should hand over to the son the share of 
the deceeised reunited member. But if no such son is born then 
the survivors may take the estate. In II. 139 the Mayukha 
holds that the words ‘ anyodarya ’ and ‘ anyamatrja ’ are not 
restricted to brothers only, but apply to a paternal uncle or his 
sons or other persons who were reunited, because their mother 
is also different from ^e mother of the deceased. The Daya- 
bhaga discusses Yaj II. 138-139 under the topic of succession 
to the separate property of a sonless man and its treatment of 
succession to reunited property is very meagre ( vide XII ). 
The V. P. p. 533 notices this and levels against Jimutavahana 
the criticism that he got confused. Apararka (pp. 748-749) seems 
to be of the same opinion as the Dayabhaga. The V. P. follows 
the Mit. and criticizes the explanation given by Srlkara, Sm. C- 
and others ( pp. 535-538 ). It says that the texts of Sahkha, 
Narada and others conflict with the text of Yaj. II. 135 and that 
the order of heirs as to a -reunited co-parcener is based on express 
texts and not on Yaj, 11. 1351*** or logical reasoning. Accord- 
ing to the V. P. the order of succession to a deceased reunited 


a^g p- 533. 

aru: I sa. p. 539. 


1481. aasj i 
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person seems to be: (1-3) son, grandson, great-grandson; (4) 
reunited full brother ; (5) reunited half brother and separated 
full brother; (6) reunited mother; (7) reunited father ; (8) any 
other reunited member; '(9) half brother not reunited; (10) 
mother not reunited; (11) father not reunited; (12) widow? 
(13) daughter; (14) daughter’s son; (15) sister. The V. Mayu- 
kha gives the order as follows: (1) son if reunited; (2) son 
not reunited, though there may be reunited members ( other 
than a son ) ; (3) the parents if reunited in preference to other 
reunited persons ( other than a son ) ; (4) full brother if re- 
united ; (5) full brother not reunited and half brother reunited ; 
(6) half brothers and uncles, if reunited; (7) other male mem- 
bers reunited ( in preference to wife though she be reunited ) ; 
(8) wife if she be reunited ; (9) full sister ( or daughter accord- 
ing to another reading);***^ (10) any other sapinda who is 
nearest. It is to be noted that Manu IX. 212 prescribes a 
peculiar rule of succession for reunited co-parceners viz. that 
full brothers ( not reunited ) and full sisters of the deceased 
reunited co-parcener equally inherit along with half brothers 
that are reunited the wealth of the deceased. This verse of 
Manu has been variously explained by Kulluka, Apararka 
p. 749, Sm. 0. ( n pp. 304-305 ), Nllakantha, Vivadacandra 
( p. 83 ) and others. 

It may be stated here that cases of reunion come very 
rarely before the courts. » 


1482. tn HT 5 I 

. q. by p. 152, 57T. H. p. 539. The u. says; ^ 

Vide tm. m. HI. p. 541 

for similar words. 
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CHAPTER XXX 


STRIDHAXA 

Sfridluim ( woman’s property ). This subject abounds with 
differing views on several topics that fall under it, as will be 
seen below. 

The germs of the topic of stridhana can be traced to the 
Vedic Literature. As Sir Gooroodas Bannerjee remarks ( in 
‘ Marriage and Stridhana ’ p. 370 ), ‘ nowhere were proprietary 
rights of women recognized so early as in India ; and in very 
few ancient systems of law have these rights been so largely 
conceded as in our own ’. The wedding hymn in the Rgveda 
{ X. 85) contains two verses^**^ (13 and 38) which indicate 
that gifts were sent to the bridegroom’s house with the bride. 
They are : ‘ the bridal gifts of Surya that Savitr sent off have 
gone forth; in the Aghas ( Magha constellation ) are struck the 
kine and in the Arjunis ( PhalgunI constellation ) is carried 
( the bridal gift ); for thee in the beginning they carried about 
Surya together with the bridal gifts &c.’. Sayana explains 
‘ vahatu ’ as * cows and other objects given for pleasing the 
girl to be married ’, while Lanman ( Harvard O. series vol. VIII 
p. 753 ) renders it as ‘ bridal car ’. Sayana’s interpretation 
suits the context mufh better. In the Tai. S. VI. 2. 1. 1 we 
read,'^®^ ‘ the wife (of the sacrificer) holds on ( to the cart), 
for the wife is the mistress of the household gear ’. Manu IX. 
11 uses the word ‘ parinahya ’ ( household gear ) and states that 
the wife should be entrusted among other matters with the 
supervision over it. Jaimini according to Sahara, refers to 

1483. ^^rnn vfransslit • 34Uig m 

^ ^ > 5^! sm srsnn m x. 85, 

13 and 38. These are almost the same as 14. 1. 13 and 14. 2. 1. 

1484. l VI 2. l. l (in connection 

with ). 

1485. I §r. VI 1. 16; unfit 'iftw niTOg- 

n# I *%qa I The printed text differs from the Tai. S. text. n i Rur<-'!| 

would mean ‘nuptial gifts’. The f%. p. 517 explains <iiflon?r?i (in 
Vas. 17. 46) as 3U^y^g f°nf% (paraphernalia, mirrors and 

bracelets). i%. p. 142 reads ( combs &c.). ft. nr. (folio 160 ) 

says : tnRoiiejgM^r: I I i 

m'3i4)d'*fenpt. 
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this passage of the Tai. S. for establishing that women do own 
certain property. Medhatithi on Manu VIU. 416 ( cited 
above on p. 452) quotes this passage of the Tai S, and argues that 
if Manu VTTT. 416 ( saying that whatever a wife earns is her 
husband ‘s ) were literally understood passages like the one in 
Tai. S. would have no scope and that therefore Manu simply 
means that though women may be owners they cannot dispose 
of the property independently. It appears from these ancient 
passages that the properties, which in early days were held to 
be owned by women, were presents made at the time of marriage 
( such as ornaments and costly dresses ) and household articles 
that are generally under the control of women and that the 
later smrti rules about the devolution of stridhana in the female 
line arose from the peculiar nature of the articles over which 
dominion was conceded to women. This early state of things 
is indicated by some of the early sutras. Ap. Dh. S. ( U. 6- 
14. 9 ) states the view of some predecessors ( which Ap. himsel f 
does not approve) that the ornaments belong to the wife and also 
such wealth as came to her from her agnates ( father, brother 
&c. ). Baud. Dh. S, II. 2. 49 says that daughters get the orna- 
ments of their mother and whatever else it is customary for 
them to get. Vas. 17. 46 prescribes that women ( daughters ) 
should divide the nuptial presents given to their mother. 
Sahkha ( q. by Sam. Pr. p. 851 ) prescribes that in all forms of 
marriage ornaments and stridhana should be given to the girl. 
It may be that Manu VDI. 416 only gives expression to an 
ancient opinion, that the literal meaning of that verse was 
given up long before and that all that Manu meant was that 
during coverture a woman was subject to the control of the 
husband as regards her stridhana. 

Three principal topics have to be discussed under stridhana 
viz. what constitutes stridhana, woman’s dominion over her 


1486. sufTRir ^ wbnt qfjff I 

w n ns var (%PnfnK«rn« hui. on ng vili. 4i6. 

1487. ^ « amr- «r- ^ ; H- 6. 14. 9 ; 
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17 . 46. XI 16 p. 521 expiftins anv. Icf 

g?fv >TPITVT '• The mirr. on ?n5r. n. 117 seems to have 
read this as a supplement to the preceding sutra about the special share 
of the eldest son. The IV. 2. 15 p. 82 and p. 75 read 

in Vas. and explain as tjsT or respectively. 
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stridhana and inheritance to strldhana. On each one of these* 
topics great diversity of views prevails and the subject has 
become very complicated, as the Dayabhaga remarks 

Gautama contains three sutras about the devolution of 
strldhana, but he does not define or describe it.^*®®" Kaut. ( III 2- 
p. 152) defines*^’: ‘means of subsistence and what could 
be tied on the body ( i. e. ornaments and jewellery ) constitute 
strldhana. The means of subsistence should be fixed at 2000 
( panas ) as the maximum, while there is no limit to ( what may 
be given ) as abadhya ( ornaments &c. )’. This may be com- 
pared with a verse of Kat. (902) and a similar^'*®® verse of 
Vyasa viz. ‘ the father, the mother, the husband, brother and 
kinsmen should give strldhana to a woman according to their 
means up to two thousand ( panas ) except immovable pro- 
perty’. The Sm. C. and V. Mayukha explain that this limit of 
2000 applies to gifts made every year, but that if a gift is to bo 
made once for all, then more may be given and even immovable 
property may be given. 

The term stridhana liters lly means ‘ woman’s property 
But in the ancient smrti works the word was restricted to 
certain special kinds of property given to a woman on certain 
occasions or at different stages of her life. Gradually such 
kinds of property went on increasing in extent and value. We 
have to follow this evolution of the meaning and content of the 
word strldhana. One characteristic feature of strldhana from 
the times of Gautama downwards has been that it devolved on 
females in the first instance. The oldest extant definition of it 


1488. 


; I IV. 3. 42 p. 99. 


1488a. For exhaustive treatment of stridhana the following works may 
be "consulted : Sir Gooroodass Bannerjee’s 'Hindu Law of marriage and 
stridhana’ (5th ed. of 1923) pp. 319-519, Dr. Jolly’s T. L. L on 'Adoption, 
Inheritance and Partition’ (1885) pp. 226-270. 
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in Dharmasastra works is that of Manu IX. 194: ‘ what ( was 
given ) before the nuptial fire, what was given on the bridal 
procession, what was given in token of love, what was received 
from her brother, mother or father, that is called the sixfold 
woman’s property’. The Mit. on Yaj. II. 143 explains that the 
number six is intended to exclude a smaller number of the 
kinds of stridhana and does not exclude a larger number. In 
IX. 195 Manu appears to mention one more kind viz. 'anvd- 
dheya ’ ( gift subsequent ) ’. Nar. ( dayabhaga, 8 ) has the same 
six kinds as Manu IX. 194, but reads ‘bhartrdaya’ (the hus- 
band’s gift ) for Manu’s ‘ what is given in token of affection ’, 
the latter being thus wider than Narada’s words. Yaj. (IL 143- 
44 ) enumerates the several kinds of stridhana as follows : 
‘ what was given (to a woman) by the father, mother, husband 
or brother or was received by her before the nuptial fire, or 
what was presented on her husband’s marrying another wife 
( ddhivedanika ) and the like — these are denominated stridhana; so 
also what is given by the cognate relations ( of the woman ), 
the swWca ( fee ), and gifts subsequent to marriage’. The Mit. 
and most of its followers read ‘ adhivedanikady am ca’, while 
Apararka and the Dayabhaga read ‘ adhivedanikam caiva the 
difference being that if one reads as the Mit. does, several other 
kinds not expressly enumerated can be easily included under 
stridhana. But it should be noted that even without reading 
— ‘ kadyam ’, Apararka explains the verse in the same way as the 
Mit. does. Visnu”’^ Dh. S. 17. 18 enumerates almost the same 
kinds of stridhana as Yaj., but omits the word ‘adya’. 

Among smrti writers Katyayana gives the most elaborate 
treatment of stridhana in about twenty-seven verses. He 


1491. ^ i HtfwtfRgsmi tfiun 
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defines several kinds of stridhana enumerated by Manu, Yaj., 
Nar., and Visnu ( in all six) as follows what is given to 
women at the time of marriage before the nuptial fiire is declared 
by the wise to be adhyngni stridhana. That again which a 
woman obtains when she is being taken ( in a procession ) from 
her father’s house ( to the bridegroom’s ) is declared to be adhya- 
lahanika stridhana. Whatever is given to a woman through 
affection by tiie father-in-law or mother-in law and what is 
received by her at the time of doing obeisance at the feet { of 
elders ) is said to be pritidatta ( gift through affection ) stridhana. 
That is declared to ha sulka ( bride’s fee ) which is obtained as 
the price of household utensils, of beasts of burden, of milch 
cattle, ornaments and slaves. Whatever is obtained by a 
woman after marriage from the family of her husband as also 
from the family of her ( father’s ) kinsmen is said to be anvadheya 
( gift subsequent ). According to Bhrgu whatever is obtained 
by a w'oman after marriage through affection from her husband 
or from her parents is anvadheya'. It may be noted that Katya- 
yana’s definitions of adhyagni and adhyavahanika are wide 


1494. I «tK- 
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enough to include gifts made even by strangers on those 
occasions. 

These definitions given by Katyayana have been accepted 
by all digests including even the Dayabhaga. 

“ That is known as saudaijika which is obtained by a married 
woman or by a maiden in her husband’s or father’s house from 
her brother or from her parents ” (Kat.). Some of the divergences 
in readings and in interpretation deserve to be noted. Acc. to 
the reading adopted by the Mit. adhydvaJianika includes all 
gifts made bij any one when the newly married girl is taken 
from her father’s house in a procession, while the reading 
adopted by the Dayabhaga and some others (paitrkdt) 
restricts the adhyavahanika to gifts made by the father’s or 
mother’s family only. The V. E. ( p. 523 ) includes under 
adhyavahanika also the gifts made by the father-in-law and 
others when the girl is taken back to her father’s house and 
the V. C. ( p. 138 ) says that it is what is obtained at the time 
of ‘ dmrdgamami\ The Dayabhaga’^” (IV. 3. 19-20 p. 93) 
explains ‘ dohyabharana-karmipam ’ differently as ‘the gratifica- 
tion paid by house-builders or goldsmiths to induce her to press 
her husband to engage them’ or as Vyasa says ‘what is given to a 
woman to induce her ( cheerfully ) to go to her husband’s house ’. 
The Sni. C. and V. P. explain sulka as the price of the articles 
which the bridegroom was in the habit of presenting to the bride 
at the time of marriage or when he started a house. The Y- 


iv. i. 6 p. 73. ‘ sniau 

uni ’ ft- pp. 522-523 ; 

i la- f%. p. i38. The printed 
editions do not contain the comment of ^urmiu on ug IX. 194 and the 
following verses. 
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i iv. 3. 

20-21 p. 93. 

1498. The change in the meaning of sulka is interesting. One mean- 
ing of s'ulka is ' tax or toll on merchandise’. Vide Visnu Dh S. III. 29, 
Yaj. Il, 173, 261, Vas. 19. 37. Pinini V, 1. 47 uses that word in that sense 
( fNw ) and the Kas'ika explains it as 
^nn?PI5 . Another sense is 'the fee paid to the bride or her parents 
by the bridegroom in consideration of marriage '. The word occurs in 

( Continued on the next page) 
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Nir. ( p. 468 ) states that sulka has two senses ; ( 1 ) what is 
given as the price of the girl to the guardians of the girl which 
goes to the mother and brother ( on her death ) ; (2) what is 
given ( by the bridegroom ) as the price of the ornaments for 
the girl and of the household gear,^^^ Another verse of Kat. 
(904) has been quoted by many writers, which restricts the 
literal sense of the word stridhana, ‘ over that wealth that is 
obtained by a woman by mechanical arts ( such as spinning ) 
or from a stranger through affection, the husband has ownershipi 


( Continued from the last page ) 

Gaut, 28. 23 and in Saiikha (svayath sulkain vodhd) q. by V. R. p. 521. 
In very ancient days there appears to have been a practice to offer in some 
cases considerable wealth to the father of the bride to induce him to give 
her in marriage. Rg. I. 109. 2 refers to this : ‘O Indra and Agni ! I have 
heard that you are more liberal than even an unsuitable ( or deficient ) son- 
in-law or even a brother-in-law’. Yaska (VI. 9 ) in explaining this verse 
remarks that the southern people speak of the husband of the bride that i* 
purchased as ' vijamatr ’ ( ?Ti%OTr5rT: aig* 

nmm ^ ). But this verse also shows that the bride’s brother (syala) 

had to give wealth to his sister’s husband. Vide H. of Dh. Vol. II. 
pp. 503-506 for passages about the sale and purchase of girls in marriage 
from ancient times right down to 1800 a. d. Though sometimes girls were 
purchased for marriage, popular feeling gradually asserted itself against this. 
In the Vanaparva ( 115. 23 ) Gadhi claims as the custom of his family one 
thousand horses of the best kind from RcTka when the latter prefer- 
red his suit for the hand of Gadhi’s daughter •!: 

II ). Vide Anuasana 4 12 ( for a similar statement ) and 2. 31 , 
Manu III. 51 forbids the taking of even a small gratuity through greed by 
the father when giving away his daughter in marriage and says that if he 
does so he would be guilty of the sale of his child and in III. 54 ( almost 
the same as Anuasana 46. 1-2 ) Manu says that when agnates do not appro- 
priate to themselves the gratuity paid { by the bridegroom ) for the bride but 
hand it over to the bride then it is not sale, but it is honour shown to the 
girl and is merely kindness to her. The Mit. defines sulka as the gratuity 
after getting which the girl is given. The V. C. p. 139 defines it as what is 
obtained from the husband on condition of furnishing household gear &c. 

‘ f%njT 

1499. ;rat 1 a ^ wtg t r nw 

f^. p. 468. 
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the rest is declared to be strldhana The prima facie 
view (purvapak^) in Jal VL 1. 12 urges that what a woman 
gets by serving cooked food or by cutting clothes does not 
belong to her. The gifts from strangers here referred to are 
other than those made by a stranger before the nuptial fire or 
at the time of the bridal procession. This definition makes it 
clear that what is obtained even from a stranger by a maiden 
or by a woman who is a widow at the time of the gift is pure 
strldhana, Devala says, ‘ maintenance ( what was given for 
maintenance ), ornaments, sulka ( bride’s gratuity ), the profits 
of money-lending are a woman’s stridhana. She alone is 
entitled to enjoy it and the husband is not entitled to enjoy it 
except in the case of distress’.'^* Manu IX. 200 Btate.s, ‘ the 
heirs of the husband should not divide ( among themselves ) 
the ornaments worn by women during the lifetime of their 
husband ; if they divide them they incur sin ’. In the printed 
editions of Manu there is no comment of Medhatithi on this 
verse, but the V. R ( p. 509 ), V. 0. p. 139, Dayatattva p. 184 
all say that acc. to Medhatithi even ornaments, though not 
donated expressly, become stridhana, if worn with the husband’s 
consent.**^ According to the VaijayantI such ornaments should 
be assigned to the share of the woman’s husband so that she alone 
might put them on and that it is not meant that such ornaments 
are not to be taken into account at all at the time of partition. 


1500. Jud 1 Ufr 3^ im $11? g 

n q- by gnmm iv.i. 19-20 p. 76, ii. p. 281, 

qvi. HT. ni. 550, p. 154. gnmiu explains: ^ 

qi qgfSia nn *tg; hst 

qr fra • ^s^ra a • ’ unra on 

VI. 1. 12. 

1501. f ir Tvi ur* ^ 1 uMI 

q- by 3»qxf% P 753, ^raw. n. p, 283, fnprra iv. 1. 15 p, 75, 
X- p. 512. sq. Jiq^ p. 56, i%. p. 141. Some read fj%: (sq. q. p. 545 
does so ). <5iq is variously explained, jyxq^ apT: • fafq* »rara I qiqrqrff - 
sihqq g g r ^ r vf ram 5?*^ ?rfiq ii. p. 283 ; sq. q. p. 545 

and Wfq<cq follow this, ‘cTPn ’ ra. T. p. 512 . fq. f%. p. 141 ; 

‘ ffrigraqi^ qg."® P- 156. 

1502. q?^ ^fqi% q: grft qqg I q a fiqffT q^raratj 

qqfsf a llwg IX. 200, which is almost same as 17. 22. qtgig^n^rar- 

( 50^? )cvfwrcqc5f'm qf qoqqrS gq; fratfa ffS nqumuf^ 
qqfrat: ' fl. T. p. 509 ; qrgqfmfq afggqr qra! | -3 ~p: q rf^ traara§q qrqfvT: 
qqdt fg ilqrrafSl: < R Rr- p. 139 and fiqqvq p. 184. 
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SaudmjiJca is not a special kind of stridhana. It is rather a 
comprehensive term for several kinds of stridhana as the defi- 
nition given by Kat. shows and as the V. C. ( p. 139} expressly 
states It is almost synonymous with stridhana in the tech- 
nical sense. Aco. to most writers, it is wealth received by a 
woman, whether as a maiden or as a married woman, in her 
father’s or husband’s house from her parents or relatives of the 
father and mother. The Sm. C. II. p. 282 and V. R. p. 511 hold 
that saudayika is all wealth obtained by a woman whether as 
a maiden or as a married woman from her mother, father or 
paternal relatives only, while the Dayabhaga IV. 1. 23 pp. 76-77 
and V. C. hold that saudayika includes also all property donated 
by the husband except immovable property, which latter she 
cannot alienate even after her husband’s death. There is a 
verse of Vyasa^^ that defines saudayika similarly, ‘whatever 
is obtained by a woman as a maiden at the time of marriage 
and after marriage from the house of her father or husband is 
termed saudayika.’ The word ‘saudayika’ is derived fiom 
‘ sudaya ’ and means, according to the Dayabhaga IV. 1. 22 
p. 76, ‘ received from affectionate kindred The Araarakosa 
says that ‘ sudaya ’ means ‘ gifts of yautaka and the like ’ 
and that saudayaka is merely a derivative without change 
of meaning. 

Another word requiring explanation is ‘ yautaka It occurs 
in Manu IX. 131, ‘ whatever is the yautaka of the mother 
goes to the maiden daughter ’ ( and not to the married daughter 
or son ). So yautaka seems to be a synonym for stridhana in 


1503. ^ I trar ^ i 

... I ^ i ... k’* 

I ik. p. 139 ; iv. l. 21 reads 

iiraiwt; ‘ VRf: ’ v. p. 543. 

1504. ^ I 

II q- by n. p. 282, p. 378. 

1505. I IV. I. 22 ; g 

ggiVT fxw ^ ag 1 • ag ‘ g ^ ag > 

?fa aid 4^grfvc(f5i«^w vga;: 1 1 . 

II. p. 282. The quotation from Amara seems to be corrupt as printed by 
Mr. Gharpnre ; the Mysore edition correctly reads 
Wtk fkaofiTOjg ( voi. III. 2. p. 655 ). ‘ ggrv qa 1 

c4«yt*iiti at I g on 

II. 143. 
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the technical sense. The Sm. C, II p. 285, Madanaratna 
( folio 105 b ) and V. Mayukha remark ‘ yautaka is that wealth 
that is received as a gift from anybody by a woman while she 
is seated together with her husband at the time of marriage and 
the like It is derived from ytUa ( joined ). It should, however, 
be moted that Yaj. II. 149 employs the word yautaka as an 
adjective in the sense of ‘ separated ’ and that Medhatithi on 
Manu IX. 131 explains ‘ yautaka ’ as the separate property of 
a woman, her stridhana. The Sm. C. II. p. 285 remarks that 
Devasvami derived ‘ yautaka ’ from ‘ yu ’ (to separate ) and 
held it to mean ‘ wealth obtained from the family of the 
woman’s father which is separate in its characteristics ’. .The 
V. C. p. 142 and Vivadacandra p. 74 read ' yautuka ’ and the 
former explains it as gifts from the father and the like at the 
time of marriage. Tde Dayatattva ( p. 186 ) states that both 
forms ‘ yautaka ’ and ‘ yautuka ’ are in vogue and relies on 
Vacaspati and Bayamukuta in support. 

Kaut. (HL 2. p. 153) names sulka, anvSdheya, adhivedanika 
and bandhudatta as kinds of stridhana. 

The above are the principal smrti texts on the question of 
what constitutes stridhana. It will be seen that the smrtis only 
enumerate and describe certain kinds of property as stridhana, 
which word is not used by them in the etymological sense of 
‘ all kinds of property possessed by a woman ’. They do not \ 
attempt a comprehensive definition of stridhana. From the > 
texts of the smrtis it follows that stridhana was a technical 
term, which at first included only six kinds of property, then 
nine and ultimately by the time of Katyayana it included all 
property ( whether movable or immovable ) obtained by a 
woman, either as a maiden or at marriage or after marriage. 


1506. ^3^ < aw 

I folio 105 b ; SV- wgja p. ISS quotes the w^STTfST; 

p. 517 explains 'TW. UT. 

HI. p. 552 explains as 

... a f sinnitni spt ( mfu# ? ) 

I H- p 285 . Vide zn. v. 


p. 548 for most of these being brought together, f«r. p. 463 explains 

I a fnr ^ fRVf. l ^ on 

IX, 131 ; w? f 

w f%«r^T4*»i>TfvfHTr?5TRfl mifcpl i ar«r- 

mi p. 186. 
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from her parents or the family or relatives of the parents or 
from the husband and his family ( except immovable property 
given by the husband ) and that what was obtained by a 
woman after her marriage by her own labour or from strangers 
did not become strldhana. Most smrtis employ the word ‘ datta ’ 
( donated ), but Kat. and Vyasa sometimes use the word 
‘ obtained ’ ( prapto. or labdha ), which is ordinarily wider than 
‘ datta But it is clear that the commentators do not expressly 
say that ‘ obtained ’ includes ‘ inherited though from their 
general remarks to be quoted below it is arguable that they 
probably included inherited property under property obtained. 

This is strldhana in a technical sense. 

It is now necessary to find how strldhana was defined by 
the several commentaries and digests that are held authorita- 
tive in the several schools. This is a most important matter 
for practical purposes, since the courts have to follow the 
opinions of commentators that are authoritative in each 
school and are not at liberty to put their own construction upon 
ancient smrti texts, if such construction would run counter to 
the express opinions of the authoritative commentators. First 
then comes the Mitaksara. Its gloss on Yaj. II. 143 may be 
translated as follows ‘whatever is given by the father, 
mother, husband and brother; what was presented by the 
maternal uncle and the like at the time of marriage before the 
nuptial fire ; and adhivedaniica, that is, gift made (by the husband) 
at the time of marrying a second wife as will be described 
subsequently in the words ‘ he should give to the wife that is 
superseded ’ ( Yaj. II. 148 ) ; by the word ‘ adya ’ ( meaning ‘ and 
the like ’ ) is indicated property that is obtained by succession, 
purchase, partition, seizure or finding — all this is declared by 
Manu and others to be strldhana. The word strldhana is employ- 
ed here in its etymological sense and not in a technical sense, 
since, when the etymological sense is possible, it is improper to 
resort to the technical sense.’ The Mitaksara expanded the 


1507. Vide Collector of Madura v. Mootoo Rainlinga 12 Moo. I. A. 
397, 436, quoted in Atmaram v. Bajirao 62 I. A. 139 at p. 143. 

1508. f?ratnT5T 'lem ar^ 'a ^ 

a vmaii^: i >iuuianrT i feiiT. on 7n. H. 143. As against 

the last sentence of the Mit. may be compared the maxim ( nyiiya ) 
na’ (relied upon in jq, I. 1. p, 300). 
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definition of stridhana so as to include under it the five kinds 
of property of which a man becomes owner in various ways 
according to Gautama X, 39. The result is that, according to 
the Mit., property of any description belonging to a woman be- 
comes stridhana even if it be inherited by her from a male as a 
widow or as a mother or even if it be obtained at a partition 
by a wife or mother ( acc. to Yaj. II. 115 or 123 respectively ). 
The same interpretation of the word ‘adya’ has been accepted 
by several works, such as the Madanaparijata (p. 671 ), the S. V, 
( p. 379 ), V. P. ( p. 542 ), the Balambhattl. Apararka without 
reading ‘adya’ gave the same explanation of ‘ca’ as stated 
above ( on p. 773 ). On the other hand, the Dayabhaga gave a 
restricted meaning to the’ word. Jlinutavahana reads Yaj. II. 143 
as ‘ adhivedanikam cairn *, quotes the verse of Devala ( in note 
1501 ), remarks that stridhana is not restricted to the six kinds 
of Manu ( IX. 194 ) but includes other kinds mentioned by 
other smrtis and finally observes : ‘ that alone is stridhana 
which a woman has authority to donate, sell or enjoy indepen- 
dently of her husband’s control ’. The Dayabhaga does not 
expressly state the kinds of property that a woman can dispose 
of independently of her husband, but immediately after defining 
stridhana it quotes the texts of Kat. (about earnings from 
mechanical arts and gifts from strangers) and Nar. (IV. 28), 

‘ what has been given to a wife by her loving husband, she may 
spend or give away as she likes even after his death excepting 
immovables ’. From this it follows that, according to the Daya- 
bhaga , all gifts from relations except a gift of immovable pro- 
perty made by the husband and gifts from even strangers made 
before the nuptial fire or on the bridal procession constitute 
stridhana, but property inherited by a woman or obtained on 
partition, gifts from strangers ( other than the two kinds noted 
above ) and property acquired by her by mechanical arts or by 
her labour are not stridhana. The Dayatattva closely follows 
the DayaWiaga, 

The Sm. C. does not give a defintion of stridhana, but it 
does not adopt the interpretation of the word ‘ adya ’ given by 

^ 1509 . g ^fNsr- 

^ ng I ^ g«iT5r 

i iv. i. is and 23. . 

says ‘ WHnnifVs}: I ’ ; 1 _ 
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tile Mit. Therefore it may be said that it is in line with the 
Dayabhaga. The Par. M. IIL p. 547^*’'^ { another Madras autho- 
rity ) appears to follow the Mit., since it says : “ ‘ adya ’ in- 
cludes ‘ adhivedanika ’ and what is acquired by inheritance, sale 
and the like.” The Vivadacintamani (the leading authority in 
Mithila) does not define stridhana in general, but enumerates the 
several kinds of stridhana described by Manu, Yaj., Visnu, Kat., 
and Devala and so is on a par with the Dayabhaga. The V. 
Mayukha divides stridhana into two kinds, paribhasika { tech- 
nical ) and ap&ribhadka ( non-technical ). The former comprises 
properties expressly stated to be stridhana by the sages, while 
the latter includes all other property belonging to a woman 
( except what is called technical ) and acquired by her by parti- 
tion or cutting (sewing or other mechanical arts).’^'^ This 
division is peculiar to the V. Mayukha. The Viramitrodaya 
(the paramount authority in the Benares school) agrees with 
Mit. as stated above. 

It is beyond the scope of this work to go deeply into modern 
caselaw. But it is necessary to show bow the Indian Courts 
have in modern times dealt with stridhana as defined by the 
commentators. It may be said at once that the inclusion by the 
Mit. of property inherited by a woman or obtained at a parti- 
tion under stridhana has been totally discarded by the Privy 
Council for all provinces in India excei)t Bombay A woman 
may inherit property from a male, such as from her husband, 
father or son or she may inherit property from a female, that 
is, from her mother, daughter &c. Both these kinds of property 


1510. ^ i «to. nr. HI. 
p. 547. 

1511. 

- 1512. Vide Shea Shankar v. Debt Sahai L. R. 30 I! A. 202 (a case 

from Allahabad ) for the proposition that according to the law of the Benares 
school even property inherited by a woman from a female is not her stri- 
dhana and does not pass to her heirs. The principal grounds for the deci- 
sion were that as regards property inherited by a female from males the rule 
dedncible from the gloss of Vijnanesvara had already been discarded and 
that even as to property inherited from a female the same rule had been 
applied in most High Courts (p. 208). Vide also Balwantrao v. Baji Rao 
L. R. 47 I. A. 213 , 223 where the Privy Council approve of the Bombay 
High Court’s decision in Bhau v. Raghunath 30 Bom. 229 that a daughter 
sucteeding'to her father takes the property absolutely as stridhana in the ; 
Bombay Presidency. - , - - , 
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are strldhana according to the Mit, but the Privy Council has 
held as to both these kinds that they are not strldhana; e. g. if 
a daughter inherits property from her father or inherits the 
strldhana property of her mother, it does not become her strl- 
dhana, that on the death of the daughter, the property does not 
-pass to her heirs, but to the next heir of the person from whom 
she inherited it. The Bombay school makes a distinction. If a 
woman enters a family by marriage and then inherits to a male 
of that family ( as e. g. a widow succeeding to her husband, a 
mother to her son or a predeceased son’s widow to her father- 
in-law ), the property she inherits is not her strldhana, she takes 
only a limited estate in it and on her death it passes to the next 
heir of the male from whom she inherited. But if a woruan 
inherits from a male belonging to the family in which she was 
born ( e. g. a daughter succeeding to her father, a sister to her 
brother ) or if a woman inherits property from a female, the 
property so inherited becomes her strldhana (in Bombay), As 
to property acquired by a wife or mother on partition it has 
been held by the Privy Council that it is not strldhana even in 
provinces governed by the Mitaksara ( including Bombay ). 

Kat, ( 903 ) declares ‘ whatever was given to a woman 
for wearing only on some occasion ( or on condition ) or with 
fraudulent intent by the father, brother or husband is not held 
to be strldhana. ’ The idea is that if the father or husband 
gives some ornament to his daughter or wife for wearing on 
some special occasion ( upddhi ) or if a father or husband in 
fraud of his co-parceners gives some family property to his 
daughter or wife it cannot become strldhana. 

Dominion over strldhana. — What is strldhana and what 
dominion a woman has over strldhana depend on three things, 
viz, the source of acquiring, the property, her status at the time 
of acquisition ( i, e. whether she was a maiden or a man ied 
woman whose husband was living or a widow ), the school of 
law by which she is governed. Certain verses of Kat. and Nar. 
are the principal texts on this subject. Kat. ( 905-907, 911 ) 

1513. Vide Debi Mangal Prasad v. Mahadeo Prasad L. R. 39 I. A. 
121, 131-132 (about the share of immovable property on partition not being 
strldhana and not passing on her death to her strldhana heirs). 

1514. ^ ^ 

^ n ^ Avrora ^ ^ 

^ I Iitsi aninraT 'RVT P- 281. The verse is 

quoted by «m. UT. HI. P- 549, p. 154 ( reads arw hIiRT 
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Bays *on obtaining wealth of the saudayika kind it is dec- 
lared ( lit. desired ) that women have independent power over 
it, since it was given by them ( the kindred ) as support ( or 
maintenance ) in order that they ( women ) may not be reduced 
to a terrible ( or wretched ) condition. It has been declared that 
women always have independence in saudayika property as re - 
gards sale or gift at their pleasure and even in immovables 
(if saudayika). A woman, when her husband is dead, may 
deal with the gift ( of movables ) given by the husband as she 
pleases, but she should preserve it as long as he is alive or she 
may spend it on his family. Neither the husband nor the son, 
nor the father nor the brothers have power to use or alienate the 
strldhana of a woman ’. The versa of Kat. about property acquir- 
ed by labour or about the gift from strangers through affection 
and that of Narada about the gift of immovable property made 
by the husband have already been quoted. From these texts it 
follows that a Hindu woman during her maidenhood ^^'6 could 
dispose of her strldhana property of every description at her 
pleasure, that during her widowhood she could dispose of every 
kind of strldhana including movable property given by the 
husband but not immovable property given by him and that a 
married woman whose husband was living could dispose of at 
her pleasure only that kind of property called saudayika ( i. e. 
gifts from relations except those made by the husband). 
Under modern decisions the distinction between saudayika and 


1515, sm JiFV ^fWT i er^wgv- 

H ^ # vSstT: I g h 

ST mrf ^ w ger tt uRTxi q ^ i qi wmf wt quHO'nq: h 
q. arqnr^ P- 752 (except Ujgiq &c.), II. p. 282, gTqTTPT IV. 1. 22 and 

24 and iq. xnj;® p. 155 ( except Tiggni &c. ), jq. x. pp. 510-11, 514 (all), 
f|. f%. pp. 139-140. On ft- x. says, ‘ sngsi^qngiqoTen Sq 

RTiiHNi^i-i)<ni q qqiqqgqTi’ (p. sii): ‘aug^Txqra atgqnqm’ (sfi^iTOr)- 
On xgiq’q. says ‘ q?q) f5qiqT^fq xqiq-qqg^ xr^fqi^urqit^. ’ On 

the says ‘ qf^nit g qgqqrxrqiqrgq^ori!^- 

q^ qFqi i fiwqiq g qx^f^qfqqrqig ' qqgfnn 

q flqq^rgcqq; ’ . f^. q. p. 511 and f^. f^. p. 140 take qq^rv to mean 
hcsband’s own property and the former says that and q i K-SIH 

explained it as ^(qq given by the husband. 

1516. So long as a Hindu maiden is a minor she cannot alienate her 
property or dispose of it by will ; only her guardian can alienate it for pur- 
poses laid down-in Hunooman Pershad's case ; vide 6 Moo. I. A 393 (cited 
above on p. 449), 
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non-saudayika is retained, but the distinction between sau- 
dayika given by the relations and that given by the husband is 
not kept.^®^® Now the woman’s power to dispose off as she likes 
depends on the question whether the gift was meant to pass an 
absolute estate or a limited estate even if the husband was the 
donor. During marriage when the husband is living her domi- 
nion depends under modern law upon the character of the stri- 
dhana. If it is of the kind called saudayika she can dispose of 
it by sale, gift or will as she likes without her husband’s con- 
sent; but as to other kinds of stridhana property (such as 
gifts from strangers, property acquired by mechanical arts 
or property inherited ) she cannot dispose of it without her 
husband’s consent. If she disposes of it without such con- 
sent the alienation is void. According to the D. B. IV. 
1. 20 property acquired by a married woman by mechanical 
arts or by gift from a stranger is subject to the husband’s 
dominion during his life and may be taken by him even 
when there is no distress. No one else ( except the husband ) 
has got control over even such stridhana. After the hus- 
band’s death, she can dispose of even non-saudayika stridhana 
as she likes. But even as regards saudayika the texts 
concede certain rights to the husband in certain circumstances. 
Yaj. IL 147 says : ‘ the husband is not liable to return 
to the wife her stridhana taken ( i. e. used ) by him in a 
famine, for ( indispensable ) religious acts, in disease, or when 
imprisoned ( by the creditor or by the king or an enemy ). 


1517. Viiie Bhau V . Raghunath iO Bom. 229 ( where it was held that 
property inherited by a woman from her father could not be bequeathed by 
her without the consent of the husband who survived her). Bequests to a 
woman are on the same footing as a gift for the purposes of stridhana. 
Vide Dnmodar v, Puftnattandas 7 Bom. 155. 

1518. Vide Shalig Ram v. Charanjit Lai 57 I. A, 282, 289. 

1519. 'sffvni vnrf n 

II VI- II. 147, on which says: JjqjfTPcftwTilWlPC I 

fiRT liR ^ I; some like srr. p. 546 read 

sfRirur ra. x. p. 513, fv. f^. p. Hi. p. 73 regard 

as an adjective of ^ =tn«ii!l8H’liU^ g'lcf aq4j I 

f^. f^. ; ‘ ?ri%ri%^nTi4THTsv i hr n 

i sitwr- 

^ IHR I R. V- p. 546. 
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Kat. (914)^5“ has a similar verse which says that he may 
return strldhana wealth if he chooses to do so when it is used 
by him in a disease or in calamities or when harassed by 
creditors. Kaut. ( IIL 2 p. 152 ) is closely similar to Yaj. and 
adds that the woman can spend it without blame for the 
maintenance of herself, her son and daughter-in-law or when 
the husband has gone abroad without making provision for the 
maintenance of these. Kaut ( IH. 2. p. 152 ) further provides 
that there should be no complaint ( by the wife ) as regards the 
expenditure of stridhana made more than three years before 
by joint action of the husband and wife when they have given 
birth to two children ( or to twins ) and when the marriage 
has been in the most approved forms ( brahma and the other 
three ), that when stridhana has been expended by ( the husband 
and wife ) that are married in the gandharva or asura form 
both should be made to restore it with interest and that what 
is expended when the marriage is in the raksasa or paiidca form 
the expenditure of stridhana should be dealt with as theft. 
The meaning of ‘ mithunam prajatayoh ’ and ‘ trivarsopa- 
bhuktam’ in Kaut. is not quite clear. It is probable that Kautilya 
lays down a rule of limitation. If more than three years are 
allowed to pass without complaint, then no complaint made 
later ( than three years after the expenditure ) would be enter- 
tained. So also if there be no children of the marriage and 
the husband expends stridhana without objection by the wife 
then also no complaint would be entertained as the restraint 
on alienation of stridhana by the husband and wife was meant 
for the benefit and advancement of the children. None of the later 
smrtis like those of Yaj., Nar. or Kat. makes these distinctions 
and so Kaut. probably represents an early stage in the evolution 
of the husband’s dominion over stridhana. These later smrtis hold 
that the husband and wife may be entirely separate as regards 
their properties and as a general rule the husband’s debts are 
not binding on the wife’s properties nor are the wife’s separate 
debts binding on the husband or his properties (Yaj. II. 46, 


1520. ' 5rrarr 

■sarvT a n ^Rvr. q. by p. 755, II. p. 283. R p. 513, 

R. r%. p- HI ; traiOTgsHjjqiWiw ^ Hnrnn i 

^ i m. 2 p 152. 

1521. gr ^ Rqits 

HI. 2. p. 152. 
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Yisnu Dh. S. VL 31-32 ). But the game smrtis make it clear 
that under certain distressing circumstances the wife’s 
separate property was liable for the maintenance or debts of 
the husband. The Mit. expressly states that if the husband 
uses his wife’s strldhana under any other circumstances ( than 
those specified by Yaj. IL 147 and Kat. ) then he has to return it, 
that no relation except the husband has any right to use a 
woman’s strldhana during her lifetime even in distress or 
disease &c. and relies on Manu VlIL 29 which requires the 
righteous king to award the punishment for theft against such 
relatives as appropriate the wealth of women. The Sm. C, and 
V. Mayukha follow the Mit., but the V. R. and V. C. hold that 
Katyayana’s verse applies not only to the husband, but also 
to the son, father and brothers of the woman. Kat. ( 912-913 ) 
provides that if any one of the four persons ( q. in n. 1515 
above ) forcibly consumes strldhana he should be made to 
return it with interest and should be also liable to fine ( or 
punishment ) and that if any one of these consumes strldhana 
amicably after securing her consent then he would be liable 
to return only the principal amount, when he becomes well- 
off ( i. e. able to pay ). Devala also states, ‘ if the husband 
makes a gift of strldhana without cause or enjoys it, he must 
pay it back with interest, but he may use the strldhana of his 
wife for relieving the distress of a son ( and also of the family, 
acc. to V. Mayukha ). Kat. (908)^®^^ adds a special rule, ‘ if the 
husband has two wives and he does not reside with one of them 
( i. e. neglects her ), he should be forcibly made to return ( the 
strldhana of his neglected wife ) by the king even though she 
bestowed it upon him through affection. ’ The texts of Kat., 
Devala and Nar. quoted above about the dominion of the woman 
over her strldhana and about the husband’s power over it are 


1521a. vf% ^i WPiR I h 5Tvgt ^ 

II q. by wvxre p. 755, iv. i. 24 p. 78, 

II. p. 282. 

1522. I 

q- by II. p. 283 ( swJifw 

p. 755, sv. p. 156. 

1523, ^ UT gjT: I 

?rfr^w 3 f^ii ^rrcvf. q. by p. 755, iv. i. 24 p. 78, ii, 

p. 283. . The ?T. p. 156 ascribes this verse to 
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authoritative in all schools even now. Manu IX. 199 provid es: 
‘ wives should not spend ( for their own benefit ) from the 
property of their families which is common to many, nor from 
their own property without the husband’s permission. ’ The 
V. Mayukha interprets this as meaning that she has no 
independent power even over adhivedanika and the like, but 
this would be opposed to the express texts of Kat., Vyasa and 
Devala. Therefore the words must be taken as only recommen- 
datory. 

Kat. (916) delivers a special rule viz. ‘ strldhana which 
was promised ( to a woman ) by her husband should be paid 
to her as a debt by the sons ( i. e. by her own sons or stepsons ) 
provided she resides in the husband’s family ; she should 
not reside with her paternal family. ’ The Sm. C. and V. P. 
( p. 546 ) explain that even grandsons and great-grandsons are 
liable to pay just as sons are. According to Kat. as understood 
by the Sm. 0. and others a wife who is full of evil acts, is 
immodest, wastes property and is given up to adultery, does 
not deserve ( to dispose of ) strldhana and V. P. and V. C. 
explain that it may be taken away from her in such a case.^526 
In modern times this rule of forfeiture of rights would not be 
enforced by the courts as regards strldhana. Some explain 
this verse as referring to the widow as heir and separate the 
words as ‘ strl dhanam. ’ ^^^7 vjjjg Ganga v. Ghasita 1 All. 46 
( F. B. ), 48-49. 

Succession to Stridkana. — The several schools’of Hindu Law 
differ from each other perhaps more widely on this subject than 


1524. ^ ^ 

>T 3 r’IT 3 nrT tl ng IX. 199. This verse is variously esplained. ri»i|<n - 

and others explain as ‘ while 

and =rr. ngjg explain as ‘ sgv > and explains as ‘ 

1525. wat mgd i g g ^ i^5^ 

gggil SFTpgr. q. by II. p. 283 (first half), ft. t. p. 514, ft. f%. p, 142. 

The oTi. n. p. 153 quotes the first half as 

1526. 3i<rgroann54B( ^ ?tt *1 

I q. by ^qx. on ng VIU. 28 (without name), ^gft=er. II. p. 283, 

ft^f^. p. 141-142. ir. p. 157, q. p, 545. ‘ qr gg; SlftfBl # m 
niHganft ftm^* ’ftftfhvi?’ g- 

1527. For a comparison of the ancient and medieval Hindn Law of 
strldhana with the Roman, French and English law, vide Bannerjee’s 
■ Marriage and stridhana ’ pp, 394-399. 
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on any other. But one thing is generally common to all schools y 
viz. that as regards succession to stridhana daughters are prefer- 
red to sons, though in later days sons were introduced by some 
writers as heirs along with daughters or even as preferable to 
daughters for certain kinds of stridhana. This was probably 
due to the fact that the value of stridhana property became 
considerable in later times and society which held to the doctrine 
of the dependence and inferior position of women could not 
tolerate the idea that large estates should go to women alone. 
The causes of the variance among writers on the devolution of 
stridhana are historical. The text-writers wrote at different 
times and in different countries and probably reflect the 
popular sentiments of their own countries and times tinged 
now and then by personal predilections also. The digests 
sometimes expressly say that their interpretation follows the 
usage of their times (vide V. Mayukha in note 1529 below). 

The succession to stridhana varies according as the woman 
is unmarried or married, according as the marriage was in an 
approved or an unapproved form, and also according to the 
species of stridhana and the school of law to which she 
is subject. 

First, the important texts of the smrtis on succession to 
stridhana may be brought together. The oldest extant text is 
that of Gaut. 28.22 which provides, ‘stridhana devolves (first) 
on daughters ; ( in a competition among daughters ) it goes to 
those that are unmarried (apralta, lit. not given away in 
marriage ) and ( in a competition among married daughters ) to 
those that are not well provided for ( i. e. that are indigent ). ’ 
Manu ( IX. 192-193 ) provides : ‘ when the mother dies all the 
full brothers and full sisters should equally divide the mother’s 
estate. Even to the daughters of those daughters some 
thing should be given ( that is ) as much as would be seemly 
out of the estate of their grandmother on the ground of 
affection In Manu IX 195 it is said that the six kinds of 
stridhana, as also anvadheya stridhana and gifts made by the 
husband through affection, should go to her progeny if she dies 
in her husband’s lifetime. The verses of Manu (IX. 192-3) 
are variously explained by the commentators, Sarvajna-Nara- 
yana holding that mother’s estate means estate other than 
technical stridhana. Most of them rely on a text of Br. and 


^ I 28. 22. 
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hold that full brothers and unmarried sisters succeed together 
and married sisters ( i. e. daughters of the woman whose heirs 
are to be found ) get some trifle ( i of each brother acc. to 
Kulluka). Manu IX. 196-197 further provide that when a 
woman was married in one of the five forms of marriage viz. 
Brahma, Daiva, Arsa, PrajSpatya and Gandharva and died 
without issue her strldhana goes to her husband and if she was 
married in the Asura and the other two forms it went, if she 
died issueless, to her mother and father. Yaj. 11. 117 pro- 

vides that daughters take the strldhana estate of their mother 
and on failure of them the (male) issue. In II. 144 Yaj. 
again says that strldhana goes to daughters, but that if the 
woman dies without issue then it goes to the husband if she was 
married in one of the four forms ( brahma, daiva, arsa, praja- 
patya ) but to her parents if she was married in the other four 
forms. Visnu Dh. S. ( 17. 19-21 ) and Nar. ( dayabhaga, 9 ) 
contain the same rules as Yaj. IL 144-145, while Nar, ( daya- 
bhaga 2 ) states that the mother’s wealth should be divided 
among the daughters and in the absence of daughters the latter’s 
issue takes it. Sahkha-Likhita declare that the mother’s 
estate is taken in equal shares by the full brothers ( sons of the 
deceased mother) and their unmarried sisters, (S. B. E. 

1529. I Vf. n, 117 on which the fiJur. 

says, ‘ 5i%5'»rTHvn\ ’ ; some construe the word as 

meaning the issue of the daughters {i. e. daughter’s daughters and 
daughter’s sons ). Vide 5^, n. p. 159, “ ‘ 

ugr JTtg^ t.>» snrg ( gnr»mr. 2 ) is »ng- 

fr?cndsm% b about which the frorr, on vigr. H. 145 remarks 

‘ ^ H R ijirriflijlfg '• The rrg. m. (p. 667) explains Jirtg as iTTgt|4 

fit^ gjw^Sloir wgnit v 

fir??r*r: i . the p. 75 says ‘ 

nrg’pw fm ^55^1: • ’ 

1530. ajffcrrvRM^rv 1 1 

ffif^ ngjiT Rg»rri^ tig fl vr- ii. 144-145 ; i^ianRg 

1 ^ Rar vggnit vf tpi S#3»nf^ 1 

17. 19-21; g 1 wi 5 n%g ^ g e ^ r f ; Rg- 

’TT^nRg N «iRg ( gnnm, verse 9 ). 

1531. fnr Hsf RvtiugRtf 1 q. by giv un r 

IV. 24 p. 79, qn m. III. p. 551, on VT. II. 145. on 28. 22 

reads ••• gsvufT: 

1532. ^vigqtvmt f fifar w agrenfi < sumr 3 jtpt- 

I f?-. q. by II. p. 285, gqgvj on 28. 22. gnmm IV. 2. 3 

p. 79 ( stqcqqif jsfqt a^mq^lB(|RgpT: ^ UTguafqwnT: ), qtr. ur. III. 
p. 552 { reads WT p. 75, 
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33 p. 383 verse 87 ) declares, ‘ stridhana goes to her progeny, but 
the unmarried daughter is preferred, while the married one 
gets only some trifle as a token of regard Parasara holds 
that the unmarried daughters take all the stridhana, but in a 
competition between married daughters alone and sons they all 
take equal shares. Devala states, ‘on the death of a woman her 
stridhana is taken in equal shares by her sons and daughters ; 
if she leaves no issue it would be taken by her husband, mother, 
brother or father’. Paraskara ( q. by Par. M. HI. 552) states 
that stridhana devolves on the unmarried daughter, that the 
son does not get it, but that he shares equally with a married 
daughter. Kaut. ( UL 2 p. 153 ) prescribes that if a woman 
dies during her husband’s lifetime her sons and daughters 
divide her stridhana ; if she has no son then daughters divide 
it, on failure ( of both sons and daughters ) the husband takes 
it and that the sulka, anvadheya or any other kind of stridhana 
given by her relatives is taken by her relatives. Katyayana 
( 917-920 ) whose treatment of stridhana is the most detailed of 
all srarti writers has the following verses on succession to 
stridhana : ‘ Sisters whose husbands are living should share 
with their brothers the stridhana { of their mother ) ; this is the 
rule of law about stridhana and, partition (among brothers and 
sisters ) is prescribed. On failure of daughters the ( stridhana ) 
wealth devolves on sons ( of the deceased woman ) ; the wealth 
given to a woman by her kinsmen ( paternal or maternal ) goes 
in the absence of the kinsmen ( that gave it ) to the husband. 


1533. aivsrTVT jttht utUt 

^ I q- by ^TVUnr iv. 2 6 p. 79, i^. p. 466, VTc5*U^r on 

VT. 11. H5. 

1534. arnwTvrg fitg: i ^ vurvi g ^ruT5r- 

1 q. by titr. nr. m. p- 552 ( 

p. 463. Is It VTtfrt ? 

1535. Haft gam: gai fftatsj ftHsrtst i wsann f%t: i 

agnia hut i ... ... anuai i 

HI. 2. p. 153. 

1536. aisul! ^TugaiT: I ujJfa 

sfcKitaa: I f^orpnrft g ftaa garg i asggw g aff armna ag h 

faa«rt ^ agw gitg: ?»nat aag.i sunuamcffaiar aifarft g a wigai- 

wrea faiar i aiaia agaraiar arairWren^saa n aaear. q. by 
wa^p.721 (the first two only), ?gia=a. H- PP. 285-287 (all except 
fafxat &c.), ft. a. p, 5i8 and ft. f^. p. 143 ( first two ) ; graara IV, 2. 12 
p. 92 has the verse ftgxat { ascribes it to f^arnaRa ); =a. a. p..l62 reads 
jaarf^ for H^riftr. 
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Whatever imniovable property was given by the parents to their 
daughter always goes to her brother if she dies without issue. 
Whatever wealth was obtained by a woman from her parents in 
the forms of marriage beginning with asura is declared as going 
to her parents on failure of her progeny. ’ The first two verses 
are apparently in conflict and must be read with Gaut. 28. 22. 
So probably the following propositions were laid down by Kat. 
viz. (1) unmarried daughters are preferred ; (2) married daughters 
whose husbands are living share along with their brothers, if 
there be no unmarried daughter; (3) widowed daughters take 
only if there are no daughters whose husbands are living or if 
there are no sons ; (4) wealth given by paternal and maternal 
kinsmen goes to them and on failure of these, to the husband ; 
(5) immovable property given by parents goes to the brother 
of the woman on failure of issue ; (6) wealth given in the 
asura, raksasa and paisaca forms goes to parents on failure of 
issue. Yama has a verse very similar to Katyayana’s about 
a woman married in the asura and the following forms. The 
commentaries and digests make valiant efforts to reconcile the 
conflicts among the smrti texts quoted above. It is not quite 
necessary to go into that question here in detail for fear of 
encumbering this work too much. 

How the devolution of stridhana was dealt with by the 
commentators has now to be seen. They all prefer daughters 
to sons for certain kinds of stridhana. Why the devolution of 
stridhana property should be different from that of the property 
of a male is not clearly explained anywhere. The Mit. on 
Yaj.'^sBs gi^es reason that woman’s property goes to 

the daughter because in her more particles of the mother’s body 
inhere than in the son. Probably the daughters were preferred 
as heirs to stridhana as a sort of equity, when sons were 
allowed to exclude daughters in the inheritance to the father’s 
wealth. 

According to the Mit. there are two lines of succession to 
stridhana, one for sulka and the other for all other kinds of stri- 
dhana. ^Ika, acc. to the Mit. that quotes Gaut , devolves first 

1537. ^ ^ t wsfRiflaisnrf gt uh 

II Wq. by II. p. 286, ^UPI IV. 2. 28 p. 88. 

I I gjug ^i;— f fa 

I fqgua gain is fqaaqqnfi < 
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on the full brothers, then on the mother. Some like the 
SubodhinI, the Dipakalika, Haradatta on Gaut. 28. 23 hold that 
it devolves on the mother first and then on the full brothers ; 
but many works such as the Dayabhaga IV. 3. 28 (p. 95), Sm. 0., 
Par. M., V. P., V. C. follow the Mit. It is somewhat strange 
that the Madanaparijata p. 668 ( which was really composed 
by the author of the SubodhinI in the name of his patron 
Madanapala, holds that the sulka is first taken by the brothers 
and then by the mother. This raises a doubt whether the 
printed SubodhinI is correct or whether the author changed 
his opinion. 

As regards succession to the property of a maiden there is 
no difference at all between the Mit. and other works. The 
Mit. quotes a text of Baudhayana that the wealth of a 
deceased maiden first devolves on her full brothers, then on the 
mother and then on the father. The V. P. adds that on failure 
of the father the maiden’s wealth goes to the parents’ nearest 
sapinda.^^*^ Yaj. II. 146 provides that if a girl who had been 
promised in marriage dies before marriage, the intending 
bridegroom was entitled to take back the sulka or other gifts 


1539. wig; 4% I 28. 23-24; pniT. (on wi. 
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1540. gdi9i: wlgTHEiigwR wig^wgwR RhRG 'ftut- 
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4Tlgn: I ?rgwi% W^WigiugwR wifiqg: » ». The w ijHfcW (folio 106a) reads 

it as R^»i ... ... ?fgwf>Rgw^ it, wnriRwirwR 1 sw. it. 

p. 552. The above passage of the Mit. is referred to in Gandhi Maganlal v. 
Bat Jadab 24 Bom. 192 ( F. B. ) at p. 211 { where it was held that a paternal 
grandmother in Gujarat inherited the wealth left by her maiden grand- 
daughter in the absence of nearer heirs, that she took an absolute interest 
and that on her death the property goes to her heir and not to that of the 
grand-daughter. 

1541. Vide also Janglubai v. Jetha Appaji 32 Bom. 409, 412 and 
Vithal V. Balu 60 Bom. 671, 677 for instances of sapindas of the parents 
inheriting to the stridhana of a woman dying respectively as a maiden or as a 
woman married in an approved form of marriage. 

100 



I Vol, 


794 History of Dharmaiastra 

made by him after deducting his own expenses and those of 
her family. 

The Mitaksara, order of succession for all kinds of 
strldhana, other than sulka and maiden’s property, is as 
follows : ( 1 ) unmarried daughter ; ( 2 ) married daughter 

who is indigent ; ( 3 ) married daughter who is well 
provided for ; (4) daughter’s daughters ; (5) daughter’s son ; 
(6) sons ; (7) son's sons ( here also the rule of per stirpes 
applies ) ; (8) husband ( if the woman was married in one of 

the four approved forms ) ; (9) sapindas of the husband in the 
order of propinquity ; on failure of any sapipda of the husband, 
her mother, then her father and then the sapindas of the father 
( before it goes to the Crown ). But if the woman was married 
in one of the unapproved forms, then on failure of her descen- 
dants her stridhana went to her mother, then to her father and 
then to the father’s sapindas in the order of propinquity. On 
failure of the sapindas of the father it would ( by analogy ) go to 
her husband and then to his sapindas ( before going to the 
Crown ). When grand-daughters directly inherit the stridhana 
of their grandmother they take per stirpes ( acc. to the Mit. 
which quotes Gaut. 28. 15 ), if they are the daughters of several 
daughters. The Mit. ( on Yaj. 11. 145 ), Apararka (p. 721) and 
several others provide (following Manu IX. 198 = Anusasana 47.25) 
that if a woman of a lower caste dies issueless leaving stridhana, 
then the daughter of her co-wife of a higher class inherits that 
stridhana and on failure of such step-daughter, the son of the 
latter inherits. It may be noted that as regards succession 
to stridhana, the rule of representation which holds good in 
relation to succession to males does not apply. When a male 
dies leaving separate property and a son and a grandson ( son 
of a predeceased son ) both succeed together, the grandson re- 
presenting his deceased father. But if a woman possessed of 
stridhana dies having only a son and a predeceased son’s son, 
the son will take the whole of the stridhana excluding the eon’s 
son. Vide Bai Raman v. Jagjivandas 41 Bom. 618. 

It is not possible nor necessary to deal exhaustively with 
the devolution of stridhana according to the various schools of 
Hindu Law. But a few indications from the important text 
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books having authority in the different provinces will’ be offer- 
ed. According to the Sm. C. { which is the leading authority in 
Madras after the Mit. ) stridhana includes only those kinds of 
property that are so described in the smrtis ( i. e. only technical 
stridhana ) and the lines of devolution are as follows : (1) sulka 
devolves in the same way as laid down by the Mit. cited above 
( Sm. C. IL p. 287 ) ; (2) Yautaka devolves on unmarried 
daughters first ( Sm. C. U. p. 285 ) ; (3) Anvadheyaka and 
Bhartrdatta pass to sous and married daughters whose husbands 
are living, all inheriting together in equal shares { Sm. C. IL 
p. 284 ) ; (4) other kinds of technical stridhana such as 
adhyagni &c. pass first to the maiden daughters and married 
daughters who are apratisthita,^^^ then to married daughters 
that are provided for ; then to daughter’s daughters, then to 
daughter’s sons, then to sons, then to son’s sons &c., then to the 
husband or father ( according to the form of marriage ). The 
Madras High Court follows the Mit. ( in preference to the Sm. 
C. ) as to the devolution of Anvadheyaka and Bhartrdatta and 
holds that certain kinds of non-technical stridhana ( such as 
gifts by strangers during coverture ) devolve acc. to the rules of 
the Mit. Vide Salemma v. LiUchmam 21 Mad. 100. 

The Vivadacintamani, the leading authority in Mithila, 
restricts stridhana to the technical stridhana recognized by the 
smrtis and lays down the devolution of it as follows : (1) Sulka 
( defined as property received by a woman at the time of her 
marriage, if in an unapproved form ) passes as under the Mit- 
cited above ; (2) Yautaka passes first to unmarried daughters, 
then in the way laid down by the Mit. for all stridhana ; (3) all 
technical stridhana other than the two preceding varieties 
passes to sons and unmarried daughters together, then to sons 
and married daughters jointly, then to daughter’s daughters, 
then to daughter’s sons and then as under the Mit. system ( for 
stridhana in general. ) 

The Vyavaharamayukha which is held to be of para- 
mount authority in Gujarat, Bombay Island and Northern 


1343. The word airjf^rkSTt ts explained by the Sm. C. as follows, ‘ 

R- P- also says ‘ aTsfiuvf juJit i > 
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Konkan pro^tbses various lines of succession to strldhana. Its 
treatment is based on tbe Sm. C. and the Madanaratna. It first 
divides strldhana as stated above into technical ( paribhasika ) 
and non-techniCal ( aparibhasika ). The first is subdivided into 
four classes for the purpose of inheritance; (I) sulka which 
passes as stated above under the Mitaksara; (II) yautaka goes 
to unmarried daughters, ( if there be no unmarried daughters ) 


1545. For the territory In which the V. Mayukha is supreme, vide 
Lallubhai v. Mankuvatbai 2 Bom. 388 (F.B ) at p 418, Jankibai v. Sundra 
14 Bom. 612 at pp. 623-24 ; Vyas Chiinanlal v. Vyas Ramchandra 24 Bom. 
367 (F. B.iatp 373. How the Vyavaharamayukha composed by a Maha- 
rSstra brahmana whose family had settled at Benares came to be regarded 
as a work of high authority in Gujarat is explained in Lallubhai v. Man- 
kuvarbai 2 Bom. 388 at pp. 418-419 and in Bhagirthibai v. Kahnujirav 
11 Bom. 285 (F. B.) at pp. 294-95. As there is divergence between the 
views of the Mit and the Mayukha in the rules of succession, it becomes a 
matter of great practical importance to settle with precision the exact limits 
in Northern Konkan up to which the Mayukha must be regarded as a work 
of paramount authority. It has been judicially decided that Karanja, an 
island opposite the Bombay harbour, is governed by the Mayukha (in Sakha- 
ratn v. Sitabai 3 Bom. 353), that Mahad, the southernmost Taluka of the 
Kolaba District, is not so goi erned and that the predominance of the Mayu- 
kha cannot be taken further south than CheuI and Nagotbna in the Kolaba 
District (vide Narhar v. Bhau 40 Bora. 621). Similarly difficult questions 
arise whether Kathiawar which is quite contiguous to Gujarat and some 
territory bordering on Gujerat towards the north or east is governed by the 
views of the Mayukha in preference to those of the Mit. Some parts of 
Kathiawar which were (and even now are) under the domination of the 
Gaikwad of Baroda may, on the analogy of the grounds on which the Mayu- 
kha is held to be of paramount authority in Gujarat, be deemed to be governed 
by the Mayukha. It appears to me that the tendency of courts should be 
to restrict the extent of the territory in which the Mayukha is supreme and 
to hold that everywhere the Mitaksara is supreme, except in those territories 
where the Mayukha has been expressly recoginzed as supreme by the feuda- 
tory States contiguous to Gujarat or by judicial decisions. The Mit. is the 
paramount authority in the whole of India except in Bengal ; therefore on 
the analogy of the maxim that a general rule is applicable and is supreme in 
all cases except where an exception clearly covers the matter 

TcHJRv ) districts outside modern Gujarat but bordering 

on it should not be held to be governed by the Mayukha. 




III^ MayUkha devdviion of siridham 

thei: probably to the married daughters ; (III) anvadheya^**®" 
and bhatrprlti-datta ( husband’s gift of affection ) are inherited 
bjr sons and unmarried daughters together in accordance with 
Manu (IX. 192 and 195), (if there be no unmarried daughters) 
by sons and married daughters, then daughter’s issue, then son’s 
sons; (IV) other'®*® kinds of technical strldhana devolves as 
under the Mit. ; (V) non-technical strldhana is inherited in 
the following order; sons, son’s sons, sons’ sons’ sons, daughters, 
daughters’ sons, daughter’s daughters. When there is no issue 
of the woman the succession depends in all cases as under the 
Mit. on the question whether the woman was married in an 
approved or an un-approved form. The V. Mayukha employs 
language somewhat different from that of the Mit. in speaking 
of the inheritance to strldhana when a woman dies without 


1545a Vide Sitabai v. Vasantrao 3 Bom. L. R. 201 ( where a long 
passage from the V. Mayukha is quoted in translation and it is held that 
anvadheya includes gifts or bequests from parents after marriage as well as 
from the husband and that sons and daughters succeed equally to anva- 
dheya) ; Dayaldas v. Savitribai 34 Bom. 383 (F.B.), where it was held that a 
passage of the Mayukha wherein the view of the Mit. was first stated and then 
the view of others really meant that the latter was the view of the Mayukha, 
that sons and daughters inherited anvadheya together and that if there were 
both married and unmarried daughters, the unmarried daughters and the 
sons inherited together, TWVT ^ 

srg; — srqftrf W’mnr; « 

... • 

»f(f ^ ftqsq qmvpnT: i (folio 

105 b). Vide eq tt. text pp. 157~58 for the two views. It will be noticed 
that the Mit. construes the verse of Manu distributively i. e. sons take equally 
when they succeed and daughters do so when they succeed and that Manu 
does not mean that sons and daughters inherit simultaneously . 

1546. qq wtss • ms 

^ qmnrm tr^ ( folio 105 b ) ; 

a qhm-.— qfhm ... siKwisaiHt m— 

I «q. ffgjgr p. 159. 

1547. Vide Manilal Rewadat v. Bat Rewa 17 Bom. 758 (as to inheri- 
tance of non-technical strldhana) where it was held that as regards strldhana 
under the Mayukha the woman is recognized as a fresh source of devolution, 
that the words ' sons and the rest ' mean no more than sons, grandsons and 
great-grandsons, that as regards property which does not class as paribhasika 
strldhana, the sons and the rest take precedence over the ' daughters and 
the rest (i. e. their. issue )’, that failing sons and daughters the heirs to pari- 
bhasika stridhana and aparibhasika strldhana are the same, save that as 
•between male and female offspring the latter have a preferential right 
as to paribhasika, while the former have a similar right as to aparibhasika. 
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issue. But it has now .been judicially hel4 that both mean the 
same thing'®*®. 

In the Dayabhaga school the devolution of various kinds 
of stridhana according to the Dayabhaga and D. K. S. is as 
follows: (I) sulka devolves'®*® In the following order: (1) full 
brother, (2) mother, (3) father, (4) husband; (II) Yautaka de- 
volves'®®® in the following order: (1) unmarried and unbetrothed 
daughters, (2) betrothed daughters, (3) married daughters, who 
have or are likely to have sons, (4) barren married daughters 
and childless widowed daughters taking together in equal shares, 
(5) sons, (6) daughter’s sons, (7) sons’ sons, (8) son’s son’s 
sons, (9) step-son, (10 and 11) stepson’s son, stepson’s grandson. 
Then if the marriage was in an approved form, yautaka passed 
in the absence of any of the above in order to husband, brother, 
mother and father. If the marriage of the woman was cele- 
brated in an unapproved form then her stridhana passed in order 
to mother, father, brother, husband. (HI) Anvadheya gifts'®®' 
{ gifts or bequests ) made subsequent to marriage by the father 


1548. Vide Tukaram v. Narayan 36 Bom. 339 (F. B. ), where there 
is an elaborate discussion about the following passages of the Mit. and the 
Mayukha. I flrmr =gr ^ nl fu g n i ffl • 

injRvmwnrt i iJim. on Tir. il. 145 ; 


ti tq« i i4 rwRt injRvrewmt %ni?VT: 

Ufa p. 161. 


1549. wtfTiwr fvg: i ^ 

U3: I ^pnrm IV. 3. 29 p. 95. 

1550. inr^ iiinrS 

'tff'iR ... ^ I wf5rrf%5 ftwr: 

Idml snm 9R q Ilgi '»n; t 

^ I I Dayabhaga IV. 2. 22 

and 25, pp. 85-86. It will be noticed that the D. B. distinguishes between 
nn-betrothed, betrothed and married daughters. Vide Bannerjee’s ‘Marriage 
and Stridhana ' pp. 477, 489-491 for order of inheritance to Yautaka. 


1551. q ft ni qj T R ^ si <^<< 1 t nqw 

I ^V§^...':g3: » (VT. S. 1V'4)...31^: tRpTR 

<%; I tr^T vig: i ttot I 3 vrgitrf^ ng i 

Dayabhaga IV. 3. 10 and 29. Vide Prosanno v. Sarat 36 Cal. 86 
i son being held the preferential heir to a married daughter to stridhana 
given to a woman after marriage by her father). Ram Gopal v. Naraitt Zi 
Cal. 315 ( mother held entitled to preference over the husband of a childless 
woman who died leaving property gifted to her by her father after marriage). 
In both these cases there is an elaborate examination of passages of the 
Dayabhaga and it is shown how Srikrsna and even modern writers have 
created confusion by offering varying explanations. 
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( Dayabh§ga IV. 2.12-16 pp. 92-93 ) devolve in the same order as 
for Yautaka except in a few respects, viz. the son takes before 
married daughters and in case the woman dies without issue the 
brother, mother, father and husband succeed in that order. IV- 
As regards Ayautaka ( i. e. all technical strldhana other than 
the above three) there is a conflict of authority between the 
Dayabhaga (IV. 2. 1-12 pp. 79-81 ) on the one hand and Raghu- 
nandana and Srtkrsna on the other. Acc. to the former the 
order is; son and kumari daughter (or to either on failure 
of the other ) ; ( on failure of both ) married daughters that have 
sons or are likely to have sons ; son’s sons ; daughter’s sons ; 
barren and widowed daughters. But Raghunandana and Srl- 
krana interpolate son’s son, son’s son’s son, stepson, stepson’s 
son, stepson’s grandson between daughter’s sons and barren and 
widowed daughters. In the decided cases the latter order has 
generally been followed. 

If there be none of the above both Yautaka and Ayautaka 
strldhana pass in order ( acc. to Dayabhaga IV. 3. 37 p. 98 ) 
to six heirs viz. the husband’s younger brother, husband’s 


1552. I ^’rr»r*r: i 

... 1 I i ••• t% |m: 

g 5 (tg: gr<nfu^n:: 

t ... g 

t gnrum IV. 2. l-2, 9, 11 - 12 . Diyabbaga employs the word 
apratta elsewhere in the-sense of ‘ unbetrothed ’ and so betrothed daughters 
cannot take along with sons. The last passage in the quotation shows that 
the doctrine of spiritual benefit was not to be rigidly employed in succession 
to stridbana, acc. to the Dayabhaga. remarks ( in his comment on 

gniupi ), • 

1553. I 1 ighr- 

^ HTg g ??T; n^iifrax: 1 w ai 1 argaT at ga 

mat wfiaran wsitgg; « a^ laiefJat arat%agaa*aTat ’ara^ 
‘agaaigsaggigg unraii ^ f<0 -unTtiaffncar 

I ... aigw ’ta^nfr lagcjgr ^ 1 

5 ^ 4 a ^ 1 atar ^ grn«f: ^agnrg: ftggraT 1 g 

rw^s » gfa f^fgiaiaragaig snftat f^uagr^qiaiigaig m‘ 

ni«s?{igHitgf3t®g«ar«'a 1 ... agrr^aaft »aggf}: ainnai 

1 aia anil mar: 1 5 fa^fhmn ffS g a 

{ Continued on the next page ) 
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brother’s son, sister’s son, husband’s sister’s son, brother’s son, 
daughter’s husband. Br, says that the mother’s sister, maternal 
uncle’s wife, paternal uncle’s wife, father’s sister, mother-in- 
law, elder brother’s wife are declared to be like one’s mother, 
that when these women have no aurasa child or a son of their 
co-wife or a daughter’s son or a son’s son or stepson’s son, then 
the sister’s son and the rest may take their wealth. This text, 
acc. to the Dayabhaga, simply declares that a sister’s son and 
the others may be heirs to the strldhana of the maternal aunt 
and the rest but the priority is determ ined among the six heirs 
mentioned above in Brhaspati ’s text by the principle of reli- 
gious benefit. Though the sister’s son is the first in Brhaspati’s 
text, it is the husband’s younger brother who stands really the 
first among the six if regard is had to the principle of religious 
benefit. The Vir. ( V. P. p, 554 ) states that in the absence of 
heirs up to the stepson and stepson’s sons, the sister’s son and 
the rest ( mentioned in Br. ) are the heirs to a woman’s stri* 
dhana even when sapindas like her father-in-law are alive, 
since mere sapinda relationship would not count when in conflict 
with a special text. It does not appear that the V. P. holds that 
the six take in the order stated in the text of Br. ; it rather 
states that among these six the choice of the preferential heir 


( Continued from the last page ) 

I IV. 3. 31. 35, 36-38 pp. 96-98. Vide also pp. 187-188 

The verses of Br. occur in Sm. C. II. p. 287, V. Nir p. 472, Par. M. Ill 
p. 555, V. Mayukha p. 161, V. P, pp. 553-554. The above verses of Br. 
mean that males who are a woman’s sister’s son or her husband’s sister’s 
son or her husband’s brother’s son or her own brother’s son or her daugh* 
ter’s husband or her husband's younger brother are like her son and inherit 
her strldhana in certain circumstances. 

1554. In Bai Kesserbai v. Hunsraj L. R. 33 I, A. 176 the above text of 
Brhaspati was discussed in a Bombay case at great length ( pp 190-197 ) 
and it was held that under the Mayukha a co-widow was entitled to succeed 
to the strldhana of a widow in preference to her husband’s brother or bro- 
ther’s son, that the text of Br. must be taken distributively, that is, when 
the marriage is in an approved form the husband’s sister’s son will succeed 
and that when the marriage is in an unapproved form the brother’s son or 
sister’s son will succeed, that the text does not indicate the order of succes- 
sion which is governed by tbe principle of propinquity under the Mit. or 
the Mayukha. It may be noted that the V. Nir. p. 473 expressly gives the 
distiibutive order. Acc. to the Sm. C. tbe six heirs referred to in the text 
of Br. take in the order stated therein. The Dayabhaga does not hold 
this view. 
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would be determined by greater or less propinquity On 
fai]’’i’p of these six the husband’s sapindas, sakulyas and 
samanodakas take and then the father’s kinsmen. 

The question of an unchaste daughter’s succession to stri- 
dhana would be decided in the same way as her succession to 
her father’s property. Under the Dayabhaga an unchaste 
daughter will not succeed. But under the Mitaksara as inter- 
preted by modern courts an unchaste daughter who is a kept 
mistress or a prostitute may succeed but only after virgin 
daughters or married daughters as the case may be. The 
Mit. on Yaj. II 290 relies upon the Skandapurana for the 
proposition that prostitutes are a fifth caste descended from 
certain apsarases. 

It has been held by the courts that though prostitution 
entailed degradation according to ancient Hindu Law, it did 
not sever the tie of blood. So the stridhana of a naikin ( a 
dancing girl ) or of a married woman who becomes a prostitute 
may be inherited by her brother or sister or her husband or her 
husband’s relations. 

It may not be out of place here to suggest how stridhana 
should be dealt with when Hindu Law comes to be codified as 
it is likely to be in the near future. It may be urged that all 
distinctions on the ground of sex should be altogether done 
away with and whenever a woman succeeds to any property 
whether of a male or of a female she should take an absolute 
estate. But if this change is opposed by a large volume of 
opinion as it is quite possible, then it should at least be provided 


1555. wfq 

I n. p. 354. 

1356. Vide Tara v. Krishna 31 Bom. 495 and Govind v. Bhiku 46 
Bom. L R. 699. 

1357. ^ mw 

sitniHra i f^. on vi. n. 290. 


1538. Hiralal v. Tripura 40 Cal. 630, F. B. {holds that brother’s soft 
Inherited the strldbafta of a woman who had become a prostitute ), 
Narayan v. Laxman 51 Bom. 784 ( sister of a prostitute was held to be her 
heir), Narain Das t>. TiVlofe 29 All. 4 (husband held entitled to property 
acquired by a woman after she deserted him ), Subbaraya v. Ramasami 
23 Mad. 171 ( stepson was held entitled to succeed to a woman’s property 
hough she had deserted her husband and led a life of uncbastity ). 
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that all property which a woman inherits from a female should be 
her absolute property. Then as regards inheritance to strldhana 
one simple and straightforward rule should he laid down that 
the woman’s sons and daughters should succeed together taking 
equal shares. A third suggestion would he that when there are 
no descendants of the woman herself, then the husband should be 
the next heir. When the stridhana is that of a maiden, the 
heirs in order should be her brothers and sisters, then her motherj 
then her father and after the father the latter’s nearest heir. It 
is not quite necessary at this stage to specify what further 
rules of devolution should be prescribed. 



CHAPTER XXXr 


MAINTENANCE AND OTHER TOPICS 

The subject of maintenance occupies an important place in 
modern Hindu Law. A brief statement of the law of the 
smrtis and the digests on this subject must be made here. 

The liability to provide maintenance for certain persons 
arises under the ancient Hindu Law in either of two ways viz. 
(1) on account of bare relationship between the parties or (2) on 
the ground of the possession of property. A verse quoted 
by Medhatithi on Manu HI. 72 and IV. 251, by the Mit. on Yaj. 
I. 224 and H. 175 and occurring in some mss. of the Manusmrti 
after XI. 10 provides, ‘ Manu declares that one must maintain 
one’s aged parents, a virtuous wife and a minor son by doing 
even a hundred bad acts. ’ From this verse it follows that 
Irrespective of the possession of property there is a personal 
legal obligation on the father to maintain his minor son, on the 
husband to maintain his wife and on the son to maintain his 
aged parents. Baud. Dh, S. (H. 2. 48) goes further and provides 
that a son is bound to maintain a mother even if sha be paiita. 
To the same effect are Ap. Dh. S. I. 10. 28. 9 and Vas. 13. 47" 


1559. umr gw; fli^: i 

^ H on wgiv. 251 quotes part of while thef^. on ?it. 11.175 

ascribes it to Manu. This verse is cited in Savitribai v. Luxmibai 2 Bom. 573 
(F. B.) at p. 597 (which holds that a Hindu widow voluntarily living apart from 
her husband’s relatives is not entitled to a money allowance as maintenance 
from them if they were separated from him at the time of his death and 
that she is not entitled to such maintenance from them whether they were 
separated or unseparated from him at the time of his death if they have no 
ancestral estate belonging to him in their bands). The texts pf Manu, 
Yaj. 1. 76 and Nar. are held on p. 598 of that report to impose a personal 
obligation enforceable by the State, Vide Raja Rama Rao v. Raj'a of 
Pittapur 45 I. A. 148 at p. 154 where it is stated that the grandson is not 
included under the word ‘ son ' and a grandfather is under no personal 
obligation to maintain a grandson if there is no ancestral property in 
bis bands. 

1560. MldclKlTq g um U. H- 2. 48 ; 

wm g gt ? i 13. 47 ; urai aut 

q. by 3UlTRf p. 823 on tHs U.,237. . . 
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Manu VIII. 389 prescribes that the man who abandons and 
does not maintain his parents, wife and son, when they are not 
patita, should be fined 600 pan/iLahj the king. Nar. also (S. B. E. 33 
p. 184 verse 95) provides punishment for such a husband. Yaj, 
I. 76 states that if a man abandoned a wife who was obedient* 
diligent, the mother of a son and agreeable in speech he was 
to be made to give one third of his property to the wife and to 
maintain her, if he had no property. Visnu Dh. S, V. 163 made 
the husband punishable like a thief if he abandoned his blame- 
less wife. Kaut. IL 1 prescribes that if a man being able 
fails to maintain his child or wife, parents, minor brothers 
and sisters, unmarried daughters, widowed daughters, when these 
are not patita, should be fined twelve panas. These dicta have 
been followed even by modern courts in India. In Subbarayana 
V. Subbakka'^^^ it has been held that a son is bound to maintain 
his aged mother whether he has inherited property from his 
father or not. 

The manager of a joint Hindu family is under a legal 
obligation to maintain all male members of the family, their 
wives and children. Narada states that if any one among 
several ( undivided ) brothers dies without issue or becomes an 
ascetic the rest should take the estate and give maintenance 
to his wives till their death, provided they keep the bed of their 
husband unsullied but that they may cut off the maintenance 
if they ( wives ) behave otherwise. This is because the surviv- 
ing brothers succeed to the estate in which the deceased had 
an interest during his lifetime. This is made quite clear 


mg: < li. i. p. 48. 

1562. 8 Mad. 256, referred to in Surampalli v. Surampalli 31 Mad. 
338 at p. 342, 

1563. This verse of Nai . is quoted in Bhikubai v. Hariba 49 Bom. 
459, 463, 27 Bom. L. R. 13 at p. 16. 

1564. citn ^ I ^iT W Tn «tT i nntSr mfi} 

^ UT5fraTf«I«'. • II. p. 292 and vq. q. p. 516. 

(The passage of rnrg in Mr. Gharpure’s edition is rather corruptl. The 
p. 139 quotes qrmrnrsT; this verse of Katyayana is quoted in Lakshman 
V. Satyabhamabai 2 Bom. 494 at p. 511, 
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in the Sin. C, explaining a versa of Nar. viz. ‘widows that are 
virtuous must be maintained with food and raiment by the 
eldest brother ( of the deceased ) or by the father-in-law or by 
any other gotraja ’ on which it remarks ; “ The words ‘ by him 
who takes the estate ’ must be understood before all the words 
such as ‘ the eldest brother ’ ”. Kat. ( 922 ) states, ‘ when the 
husband goes to heaven the wife is entitled only to food 
and raiment if he was unseparated or she may get a share in 
( ancestral ) property till her death ’. The Sm. C. remarks that 
as maintenance depends upon taking wealth, Kat. provides two 
alternatives. In cases too numerous to cite this has been 
followed by all High Courts. Similarly an heir is bound to 
maintain out of the estate taken by him those persons whom 
the deceased was legally or morally bound to maintain. Those 
persons who are excluded from inheritance or partition are 
entitled to maintenance and their virtuous wives and unmarried 
daughters also are entitled to be maintained ( Yaj. II. 140-142 
Manu IX. 202, Vas. 17. 54 ). The Baud. Dh. S. ( H. 2. 43-46 )«« 
provides that those who are past undertaking transactions ( i. e. 
are very old ) should be given food and raiment and also those 
who are blind, idiotic, impotent, immersed in vice and suffering 
from ( incurable ) diseases, and those that engage in prohibited 
acts, except the patita and his issue. Devala ( quoted in the V. 
Mayukha p. 165 ) has a similar passage, ‘ when the father is 
dead ( or even when being alive he makes a partition ) the 
impotent, the leper, the lunatic, the idiot, the blind, an outcast 
and his offspring, a person wearing a heretical sect mark — these 
are not entitled to a share of the heritage ; to these except the 
patila food and raiment are to be given ’. These persons suffer 
from a personal disqualification and maintenance is given to 
them in lieu of a share not because their status is denied 
but because they are incapable of management and enjoyment 
of property. Vide Raja Ram Rao v. Raja of Pittapur.'^^ 

The general principle is that an heir is legally hound to 
provide out of the estate taken by him as heir maintenance for 
those persons, male or female, whom the late owner was morally 
or legally bound to maintain. For example, if there is no 
ancestral property the father-in-law who possesses only self- 


1565. Vide note 1151 above for q. II. 2. 43-46. This and the 
text of Devala are quoted in Murarji v. Parvatibai 1 Bom. 177 at p. 183. 

1566. 45 I. A. 148 at p. 154. 
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acquired property is not legally bound to maintain his daughter- 
in-law ( widow of a predeceased son ) ; but on the death of the 
father-in-law, his heir i. e, son, widow, or daughter would be 
legally bound to maintain a widowed daughter-in-law. The 
Bombay High Court, however, adds the condition that the 
predeceased son must have been in union with his father when he 
died ; vide 23 Bom. 60S. 

By Act XVIII of 1937 it has been provided that in a family 
governed by the Mitaksara the widows of deceased coparceners 
such as the daughter-in-law and the grand-daughter-in-law are 
entitled to their husband’s interest. The Act does not expressly 
state that their rights to maintenance are taken away. In 
many cases such widows may prefer to take a share instead of 
being allotted only maintenance and so far the law of mainten- 
ance will tend to become obsolete. 

Another important question is what is the effect of uncha- 
stity on the right to maintenance ? As regards the wife’s right 
to maintenance and the effect of unchastity thereon during the 
husband’s lifetime, vide H. of Dh. vol. U pp. 571-73 above. 
Manu XI. 176 says that a wife guilty of adultery should bo 
confined by the husband in the same house and should be made 
to undergo the same penance as a man guilty of adultery has 
to undergo ; Yaj. I. 70 also says that a wife guilty of adultery 
should be deprived of her status as a wife as to wealth and 
religious observances, should be given bare maintenance and 
should be confined to a part of the house. Unchastity on the 
part of a Hindu widow disentitles her to maintenance under 
certain circumstances Vas. 21. 10 provides that four classes 
of wives must be abandoned viz. one who yields herself to her 
husband’s pupil or to his gum and especially one who attempts 
the life of her husband or who commits adultery with a man 
of a degraded caste and in 21. 12 Vasistha states that the wives 
of brahmanas, ksatriyas and vaisyas, who commit adultery 
with a sudra, may be purified by penance if no child is born 
( of the adulterous intercourse ) but not otherwise ’. It is 
provided by Yaj. I. 72 that if a woman ( of the three higher 
castes ) conceives through adultery with a sudra or kills her 
foetus or attempts the death of her husband or is guilty of 
grave sins ( such as brahmana-raurder ) she shall be abandoned. 


1566a. Vide Rajani Kanta v. Sajani Suntiari 611. A 29; Yamunabai 
V. Manubai 23 B. m. 608. 



HI ] Maintenarux and unchastity 807 

Manu IX. 188 provides that when women become patita, the rite 
called ghataspliota ( the procedure of which may be seen at 
p. 388 of the H. of Dh. vol. U and in note 1168 in the Appendix 
to this volume ) may be performed, but they must be given 
food and raiment and they must he provided with a hut near 
the family house. Yaj. III. 296 has a similar provision. The 
result is that there is no text which provides that a widow who 
is once unchaste must be deemed unchaste for ever and must 
for ever forfeit her claim even to a starving maintenance even 
if she repents, reforms her ways and gives up an immoral life. 
On the contrary the texts say that widows guilty of adultery 
are purified by penance and may be restored to all their social 
privileges. For example, Manu^567 xj g^yg generally 
about all persons that after they perform the appropriate 
pruyaicitla, they should not be rebuked or avoided ( but should 
be restored to all social intercourse ). The Mit. on Yaj. L 72 
expressly says that the abandonment of even such women as 
are referred to in that verso consists in not associating with 
them conjugally and in religious matters, but does not mean 
that they are to be driven out of the house. 

On Yaj. ni. 297 ( which states that in the case of women 
there are three peculiarly grave sins viz. adultery with a low- 
caste man, killing the foetus and attempt to murder the 
husband ) the Mit. sums up the whole position as follows : (1) 
total abandonment of women for the four grave sins laid down 
in Yas. 21. 10 takes place when they do not perform penance; 
(2) women guilty of adultery not of the aggravated kind 
mentioned in Yas. 21. 10 are to be given starving maintenance 
that would keep body and soul together and are to be lodged in 
a hut near the house and to be afforded protection ( Yaj. I. 70 
and III 296 ), even if they do not perform the requisite penance. 
But the Mit. is silent as to the claim to maintenance of widows 
that at first led a life of incontinence ( but not of the aggrava- 
ted kind) and subsequently reformed their ways. But from 
Manu XI. 189 it may be inferred that widows not guilty of 

1567. sf ^it’- 

» ug XI. 189 » 54. 31. P- 98 says oa VT. I. 70. yg am - 

g ... ugfwsng; i 

1568. g i 

fR? firmiig I f^. on i. 72. is ug XL 176 This 

passage of the Mit. is quoted in Bhikubai v. Hariba 27 Bom. L. R. 13 
at p. 20 (=49 Bom. 459 at p. 467 ). 
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aggravated adultery that have undergone the proper prayascUta 
and that return to decent life would have been entitled to 
ordinary maintenance from the period they turned over a 
new leaf. 

A brief reference to the modern case law on this point 
may be made here. In Bhikubai v. Hariba'^^'^^ Sir Lallubhai 
Shah ( after an elaborate examination of ancient and medieval 
authorities and decided cases ) held that a widow who had been 
unchaste, but who is proved to have given up the life of un- 
chastity is entitled to bare maintenance. In Lakhinicliand v. 
Amndi the Privy Council make the general observation ‘ It 
is true that the right of a Hindu widow to maintenance is 
conditional upon her leading a life of chastity and that she 
loses that right if she becomes unchaste’. In Kisanji v. 
Lakshmi^^’’'^ it was held that subsequent unchastity disentitled 
a widow from recovering maintenance, even though it is claim- 
able under an agreement made with the deceased [husband’s 
father and brother. In Musammat Ganga v. Ghasita I All. 46 (F. B.) 
it has been held that unchastity does not incapacitate a daughter 
from inheriting strldhana. In Angammcd v. Venkata 26 Mad. 
509 the same rule was laid down. 

The illegitimate son born of a sudra concubine to a man 
of the three higher castes appears to have been held entitled 
to maintenance from very early times. Gaut. 28. 37 provides, 
‘ the son from a sudra woman of a man ( of the three higher 
varnas ) who is without issue receives maintenance ( lit. source 
of maintenance ), if he is obedient, in the same way as a pupil 
might receive ’. And Gautama (28. 43) extends the same rule 
to the offspring of praliloma unions. Vide p. 601 above and 
note 1135 for the text of Gaut. and Br. on the point. Manu IX. 


1569. Vide Sathyabhama v. Kesavacharya 39 Mad. 658 at p. 660 
where it is said, ‘But in none of these texts is there any provision fora 
woman who has repented and was subsequently leading an honest life. It 
is not to be presumed from the omission to provide for such a contingency 
that the resumption once made is to be irrevocable and that the fallen 
woman who had reformed is to be denied even a starving aliowance ’. Vide 
also Bhikubai v. Hariba 27 Bom. L. R. 13 at pp. 23 and 26 and Ra nkumar 
V. Bhagawanta 56 All. 392, 394. 

1570. 27 Bom. L. R. 13 =49 Bom. 459. 

1571. 62 I. A. 250 at p. 255. 

1572. 33 Bom L. R. 510. But this case seems to ’-'e in conflict with 
the decision in Shivlal v. Bai Sankli 33 Bom. L. R, 490. 
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155 also provides that the son of a man of the three higher castes 
from a sudra woman (not married to him) is not entitled to share 
in the ancestral estate. Br. (S.B.E. 33 p. 374 v. 31 ) states that 
an obedient and meritorious son horn from a woman of fte 
sudra caste to a man who has no other child should get main- 
tenance and that the sapindas should divide the rest of the 
wealth of the deceased. Both the Mit. and the Y. Mayukba, 
while explaining Yaj. II. 133-134 about the rights of the 
illegitimate son of a sudra from a sudra woman, remark that 
one who is begotten on a by a member of the regenerate 

classes is not entitled to a share even at the father’s choice nor 
to a half share after his father’s death but that he is only 
entitled to maintenance. 

There is a good deal of case law ©n this subject, but much 
of it is irrelevant in this treatise. The right of maintenance 
attaches in the first instance to the separate property of the 
putative father and if the latter leaves no such property but 
was a member of a joint family it attaches to the property of 
the joint family of which the putative father was a member, 

It has further been held that it does not matter if the woman 
was not a dasi ( a slave ) or a permanent concubine in the 
exclusive keeping of a man or that the intercourse was adult- 
erous. It has been also held that the illegitimate son’s right 
to maintenance is a personal right and cannot be transmitted 
to his son and that maintenance has to be provided for him 
till his death^”’ (and not merely up to his attaining majority), 

1573. ••• II f?. cited above in n. 1135 and q. by 

IX. 28, «r. (P- 103). This verse of Br. is cited and translated in 

Krishnayyan v. Muttusami 7 Mad. 407 at p. 412 and in Rajani Nath v, 
Nitai 48 Cal. 643 (F. B ) at p. 686. 

1574. For the meaning of dasI vide above p. 602 n. 1137. 

1575. arsi w wmr • fttu- on il. 

133-134 q. above in n. 1136. Vide rtf, nvw P- 104 and err. V. p, 488 for 
almost the same words. The word j does not mean 'bare main- 

tenance ' or ' bare necessities of life,' has no reference to the amount of 
maintenance but is used to distinguish it from amsa (share). Vi&e fiiralal 
V. Meghraj I. L. R. (1938) Bom. 779 at pp. 787 and 794. 

1576. Ananthaya v. Vishnu 17 Mad. 160 ; Subramania v. Vatu 34 
Mad. 68; Vellaiyappa v. Natarajan 58 I. A. 402; Hiralal v. Meghraj 
I. L. R, (1938) Bom. 779 = 40 Bom. L. R. 935. 

1577. Vide Rahi v. Govind 1 Bom. 97. 

1578. Roshan Singh v. Balwant Singh 27 I. A. 51 = 22 All. 191. 

1579. Hargobind v. Dharam Singh 6 All. 329. Kuppav, Singaraveftt 
8. Mad. 325; Hiralal v. Meghraj I. L. R. (1938) Bom. 779. 
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except in Bengal. The fact that the texts employ the word 
“ sudraputra ” ( in the masculine gender ) has been interpreted 
by the decided cases as involving that an illegitimate daughter 
is not entitled under Hindu Law to maintenance. Vide Parvati 
V. Ganpatrao^^^ and Vdlaiyappa v. NatarajanP^^^ 

Another frequent subject of litigation in modern times has 
been a concubine’s right of maintenance under the Hindu Law, 
It has been held that a concubine has no legal right to claim 
maintenance from her paramour during the latter’s lifetime, 
as he can discard her at any time and as she cannot compel 
him to keep her. So also a Hindu is not entitled to transfer 
joint family property to a concubine for her maintenance during 
his lifetime. But on the death of the paramour a great 
difference is made in the rights of a concubine that was in his 
exclusive keeping till his death. Such a concubine has been held 
to possess a legal right to maintenance payable out of the 
estate, ancestral or self-acquired as the case may be, in the- 
hands of those who take it after the death of the paramour. The 
rights of women, who are not wives, to maintenance are based 
mainly on two texts, viz, of Narada and Katyayana, that are 
explained in the Mit., the V. Mayukha and other medieval 
works, Narada says ‘ A king devoted to dharma should 
give maintenance to the women ( stri ) of a deceased person 
( when the king succeeds as heir by escheat ), except when the 
deceased person is a brahmana ’ ; while Kat. ( 931 ) states,^*®* 
‘ heirless property goes to the king after keeping aside ( wealth 
sufficient to provide ) for the women ( tjodt ), the dependents ( or 
servants ) and the funeral rites and sraddhas ( of the deceased ) 


1580. Nilmoney v. Barteshur 4 Cal. 91. 

1581. 18 feom. 177, 183. 

1582. 50 Mad. 340. 

1583. Ramanarasu v. Buchamma 23 Mad. 282; Ningareddi v, 
Lakshmawa 26 Bom. 163 ; Akku v. Ganesh 47 Bom. L. R. 5 (P. B.) at p. 12. 

1584. Thakur Rab Prasad v. Chhotay Munwan 12 Lucknow 469. 

1585. fipg fTsn u4v4T«rJI: I tTf^fruit 

TWr: II (^upr 52). q. by the Mit. on Yaj. II. 114, nr. HI. 

p. 535, 

1586. TT3r<inp 

II q.by {iiin. on qi. 11.114, qrt. UT. HI. p. 535, *1. 

p. 139. This verse is quoted in Savitribai v. Luxmibai 2 Bom, 573 at 
p. 60S, Yashvahtrao v, Kashibai 12 Bom. 26. 
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Kaut. also similarly prescribes ( HL , 5. p. 161 ), ‘ the king 
takes heirless property except that of irotriyas, setting apart 
( wealth ) for the maintenance of women ( of the deceased ), for 
funeral rites amt for poor or wretched ( dependents of the 
deceased ) The Mit., the V. Mayukha, the Par. M. and 
others state that the verses of Nar. and Kat. refer to avaruddha- 
stri alone, since the word paint ( duly wedded wife ) does 
not occur therein, but only the words ‘ yo^ ’ and 'stri There 
has been a great divergence of views in the decided cases about 
the significance of avaniddha stri. It is generally rendered as 
a concubine or mistress in the exclusive keeping of a person 
till the latter’s death Several conditions are necessary to 
constitute a woman an avaniddha stri capable of claiming 
maintenance from the estate of her deceased paramour in the 
hands of his sons or other heirs. In the first place, she must 
have been continuously and exclusively in his keeping till his 
death. How long she should have been thus in his keeping 
cannot be fixed by any hard and fast rules. She must have 
been so long in his keeping continuously till his death that it 
can be said that the connection had become * permanent. In 
Bai Nagidxii v. Bat Monghibai a period of five years was deemed 
to be sufficient. In the second place the concubine must 
observe sexual fidelity to her deceased paramour after his death 
in order to be able to claim maintenance from the estate in the 
hands of his heirs or successors. In Bai Monghibai v. Bai 
Nagubai^^^ a third condition was laid down viz. that the con- 
nection of the concubine with the deceased paramour should be 
perfectly open and recognized and she must have been kept 
practically as a member of the family. But in Bai Nagubai v. 
Bai Monghibai the Privy Council overruled the above deci- 
sion and held that in order to entitle a mistress to maintenance 
it is not necessary that she should have resided in the same 

1587. sq; 

I in. 5 p. 161, Dr. Sbam Sbastri’s translation (p. 205) 'pro- 
perty for which no claimant is found shall go to the king, except the pro- 
perty of a woman, of a dead man for whom no funeral rites have been 
performed or of a niggardly man ’ is clearly inaccurate and hardly in con- 
sonance with the actual words of the text. 

1588. ^ 51 ^ 

I ^ 31 •■<1^ 1 

jTfnn^ I fSrar. on ii. 114 . 

1589. Yashvantrao v. Kashibai 12 Bom. 26 at p. 28. 

1590. 24 Bom. L. R. 1009 = 47 Bom. 401. 

1591. 53 I. A. 153 = 50 Bom, 604 = 28 Bom. L. R. 1143, 
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house with the deceased together with his wife and the ordinary 
members of his family. And in Dayavati v. Kesarbai ^^’2 jfc ^as 
further held that the concubine need not prove that she was 
recognized by the family of the deceased or that his relationship 
with her was known to the family. A further restriction was 
imposed by the case of Anandikd v. Chandrabcd'^^’^^ that the 
intercourse with the paramour should not have been adulterous. 
But this case has been overruled by a recent Full Bench deci- 
sion in Akku v. Ganesh'^^'^ which holds that a permanently kept 
concubine is entitled to be maintained out of the estate of her 
deceased paramour, although she has a husband living ( who 
was examined in the case as a witness ), provided she observes 
sexual fidelity to' the deceased paramour after his death. It 
becomes, therefore, necessary to examine the Sanskrit medieval 
commentaries and digests in order to arrive at a correct inter- 
pretation of the expression ‘ amnirfd/w* stri’. Strangely enough, 
the Mit. does not define the word in the section on dayabhaga, 
but only under ‘ stri-sangrahana ’. Yaj. II. 290 provides, ‘ a man 
should be awarded a fine of fifty patios, if he has intercourse 
with dasis that are avaruddM or that are bhujwja and also 
( other women such as prostitutes and svai7'i7jiis ), even though 
ordinarily they ( i. e. dasis and others ) are approachable ( with- 
out incurring the consequence of punishment)’. The Mit. 
explains that the word ‘ca’ placed after ‘bhujisyasu’ in Yaj. 
IL 290 is meant to include veiyas and svamriis along with bhuji- 
syas. Acc. to the Mit. the verse prescribes the same fine for 
intercourse with three kinds of women, viz. dasis that are ava- 
ruddlta, dasis that are bhujisya and other women such as veiyas 
( who are ordinarily approachable by all males of their own or 
higher castes ) and swdnTiis ( who abandon their husbands and 
resort at their desire to some other male of their own caste, as 
defined by Yaj. I 67 ). A woman though originally a veiija or 
a svairirfi may be known to be kept by a man. In that case if 
another man approaches her, Yaj. IL 290 declares that he would 
be liable to be fined in the same amount as if he approached an 
avaruddha dasl or bhujisya, because being in the keeping of 
another at the time she would be like a wife ( as the other two 
classes do ) so far as punishment for approaching a kept woman 
is concerned. This verse is not concerned with the maintenance 


1592. 36 Bom. L, R. 61, 

1593. 48 Bom. 203 = 26 Bom. L. R. 63. 

1594. 47 Bom. L. R. 5 {F. B.). 
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of women at all. The Mit. here defines * avaruddlm dSsl ’ as “ a 
slave woman who is prohibited by her master from intercourse 
with other men with an order to stay in the master’s house alone 
in order that there may be no loss of attendance ( on the mas- 
ter ). ” The Mit. defines a bhuji^a dasi as * one who is restricted 
( as to enjoyment ) to certain definite males ’ ( pumsardyata-pcari- 
grahd bhnjisijah It is worthy of note that the Mit. employs 
different phraseology in defining the two words. In defining a 
bhujisya it employs the word ‘ niyata which generally means 
‘fixed or definite’, while in defining ‘avaruddha’ it employs 
the word ‘niruddhah’ meaning ‘prevented or prohibited’. If 
the two words were intended to convey the same meaning, 
there is no reason why the Mit. should not have employed the 
same word ( mruddhd ) in defining a bhujisya. The difference 
between an avaruddha dasl and a bhujisya is that the former is 
ordered to stay in the master’s house, while the bhujisya is not 
so ordered and secondly the avaruddha is forbidden to have 
sexual intercourse with any one except the master, while the 
bhujisya is not so forbidden, but she is to restrict herself to 
enjoyment by certain specified males ( friends or men. of the 
master’s family ) and not necessarily by the master alone. This 
is the meaning assigned to those words by Mitramifira in his 

commentary ^596 (not his digest) on Yaj. II. 290. The Mit. itself 
indicates the meaning of ‘niyata’ by saying elsewhere that owner- 
ship springs from certain fixed sources (niyatopdyakam svatvam 
on Yaj. II. 114 ). It is respectfully submitted that the Privy 
Council gave a wrong interpretation of the word ‘ avaruddha ’ 
in Bai Nagvbcd v, Bai Monghibai'^^'^ . Though slavery is now 
abolished in India there is no reason why the two characteris- 
tics of avaruddha (viz. staying in the master’s house and .being 


1593. Vide note 1134 for vr. II. 290. WWreiVT ^ 

W ' f^t. on VT. 

II. 290. 

1596. ifbit mvnrr 

w I <i%5i iiivi 

^ ' 3J^r«n ^ l ... W 

RwS in com. on in- 

II. 290. 

1597. 53 I. A. 153 = 50 Bom, 604. 
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exclusively kept by the master ) stated by the Mit. should not 
have been strictly adhered to by the Privy Council, particularly 
when they were holding heirs liable for the maintenance of 
kept mistresses, which is hardly ever allowed in any other 
system of law. With the greatest respect to the Full Bench, it 
must be said they went wrong in holding that bhuji^ju means 
‘ a mistress who is restrained from intercourse with other per- 
sons ( other than the master ) ’ and in holding that the only 
distinction between an avaruddha and a bhujisya is that the 
former is required to stay in the house of the paramour, while 
the latter is not ( 47 Bom. L. R. at pp. 13 and 22 ). The learned 
judges have not correctly interpreted the word ‘ niyata ’ and 
also the explanation of ‘bhujisya’ given by the Balambhattl 
The meaning of the Balambhatti was misunderstood on account 
of the wrong meaning attached to the word ‘ niyata ’. What 
the Balambhatti means in explaining the definition of bhujisya 
is ‘one who is to be enjoyed by certain definite males only other 
than the master’ ( i. e. by the master and also certain defined 
males) and it does not mean ‘who is forbidden to be enjoyed by 
males other than the master ’. 

The F. B. further rely upon a passage of the Mit. in support 
of their conclusion ( 47 Bom. L. R. at pp. 14 and 22 ) On the 
question of what properties are impartible, the Mit. on Yaj. II. 
119 quotes Manu IX. 219 viz. ‘ clothes, conveyances, ornaments, 
cooked food, water (wells &c.), women, yogaksema and pastures (or 
ways)— these they declare are impartible.’ The M it. explanation^®^ 
of the word ‘ striyah ’ may be translated as follows : ‘ striyah ’ 
here means ‘ female slaves ; if they are uneven in number they 
should not be divided by taking their price into consideration^ 
but they are to be made to work in turns ( for the separated 
members of the family ), but as regards women kept by the 
father such as svairinis and the rest, they are not to be divided by 
the sons even though they be even in number ”. It is difficult 
to see how this passage supports the Full Bench decision. That 


on II. 290. 

1599. mm ^ i 

nm sift ftmvm: i m ift 

I fmn. on ^jt. H. 119; the g mi u n i remarks, 

i >. w — fft 

II. p. 321, 
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passage can be explained in two or three different ways. In the 
first place, the Mit. having itself clearly distinguished and 
defined three classes, viz. avaruddha, bhujisya and svairinls 
( together with vesyas also ) it cannot be lightly supposed that 
elsewhere it gives up that distinction. Therefore it would be 
difficult to say that here ( on Yaj. IL 119 ) the Mit. means that 
svairinis are also the same as avaruddhas. Hence the inter- 
pretation should be that women who are avaruddha ( kept 
exclusively by the father ) and even other women also like 
svairinis ( who had sexual connection with the father though 
not as avaruddha ) should not be divided i. e. a ‘ ca ’ should be 
understood after ‘ svairinyadyah ’. Or it is possible to hold that 
the word ‘ avaruddha ’ in that passage is not employed in the 
strict technical sense ( as defined by the Mit. on Yaj. IL 290 ), 
but in its etymological sense meaning ‘women who are svairinis 
and the like that are taken into his harem ( or under his protec- 
tion ) by the father should not be divided This interpretation 
derives support from the explanation offered by the SubodhinI 
( which is repeated almost verbatim by the Balambhatti ) about 
the text of Gautama quoted by the Mit. that ‘ saihyukta ’ 
in Gaut. means ‘ enjoyed ’ or ‘ confined ’ ( in the house ). 
This shows that the words ‘ruddha’ and ‘avaruddha’ were 
used in the etymological sense by distinguished writers. The 
Sm. C. II. p. 321 while explaining the word ‘ ruddha ’ in Manu 
IX. 12 applied to a wife guilty of adultery explains it as mean- 
ing ‘ confined in a part of the house ’ ( grhe avaruddham ). 
When the Mit. states ( p. 811 ) that the verses of Nar. and Kat. 
refer to avaruddha stri it follows that these verses do not refer 
to bhujisya, who would therefore be deemed not entitled to 
maintenance at all. 

There is a large body of caselaw about the right of a 
widow in a joint Hindu family to reside in the family house, 
about the right of a daughter-in-law against her deceased 
husband’s father who has no ancestral property in his hands 
and against the heirs of the father-in-law, about the amount of 
maintenance to be allowed to a widow and about the rate at 
which arrears of maintenance are to be allowed, about the 
period for which arrears may be awarded, about making the 
rnaintenance a charge on the estate in the hands of the heirs, 
about varying the rate of maintenance fixed by a decree or an 
agreement &c. These are not quite germane to the present 
volume, particularly because most of the, decisions on these 
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matters are not based on the words of thesmrtis or of the medieval 
digests, but are based on logic and principles of justice and 
equity. But there is one matter which deserves a passing 
reference. Ancient Hindu Law attached the highest spiritual 
importance to the payment of debts ( vide pp. 414-417 above ). 
Therefore debts contracted by a Hindu are held by the Courts to 
take precedence over the right of maintenance of a man’s wife, 
hb infant child or his widow after his death. Similarly debts 
contracted by the manager of the joint family of which the 
widow’s husband was a member would take precedence over the 
widow’s right of maintenance, provided the debts were for the 
benefit of the family or were for legal necessity. 

The last vyavaharapadi b praktrnaka, which is defined by 
Visnu Dh. S. 42. 1 as ‘ miscellaneous ’ ( yadanuktam tat pra- 
klrnakam ) or by Nar. as matters that were to be set in motion 
by the king himself { vide note 331 ). These have been dealt 
with above and do not require any further treatment here. 

At the end of thb section on Vyavahara it would not be 
out of place to say a few words about wills. Owing to the joint 
family system and the custom of adoption testamentary dis- 
positions did not come into vogue in ancient India. Among the 
many kinds of documents (lekhija) mentioned by Kaut,, Br., Kst. 
and others cited above there is no term for a document which can 
convey the idea, of a modern will. But it need not be supposed 
that the idea had not at all dawned upon the minds of people 
before the advent of the British Wills were known among 
Mahomedans and contact with them would naturally suggest 
the idea of a will. Oral or written instructions by a man 
expecting death to hb heirs intended to affect the disposal of 
his property must have been given occasionally and should not 


1600. Vide Lakshman v. Satyabhamabai 2 Bom. 494 at pp. 499, 505 ; 
'Radhabai v. Gopal 45 Bom. L. R. 980 at p. 991. 

1601. In Nagalutchmee Ummal v. Gopoo Nadaraja 6 Moo. I. A. 
p 309 the P. C. said (at p. 344): 'It must be allowed that in the ancient 
Hindu Law, as it was understood through the whole of Hindustan, testa- 
mentary instruments in the sense afiSxed by English lawyers to that expres- 
sion were unknown ; and it is stated by a writer of authority (Sir Thomas 
Strange ) that the Hindoo language has no terms to express what we mean 
by a will. But it does not necessarily follow that what in effect though not 
in form are testamentary instruments which are only to come into operation 
and affect property after the death of the maker of the instrument were 
equally unknown. 



be supposed to have been entirely unknown. Verses 341-359 of 
the Rajatarahginl IV. appear to embody the political testament 
of king Lalitaditya of Kashmir in the first half of the 8th 
century. Kat. (566) makes a very near approach to the modern 
conception of a will He says, * if a gift was promised by a 
man for a religious purpose whether when in good health or 
when afflicted with disease, the son should be made to pay it, if 
the father dies without giving it over.’ Here the mere declara- 
tion of the intention of a person was made enforceable after his 
death against the son or other heir. Brhaspati’s verse saying 
that a promise or direction to take effect after the death of the 
promisor was not ordinarily enforceable has already been 
quoted above ( n. 823 ). In the quarterly of the Bharata-itihasa- 
sarhsodhaka Mandala of Poona, vol. XX p. 210 ( for May 1940 ) 
there is a letter ( dated 1775 A. D. ) written by one Naro Babaji, 
who, after referring to his illness, provides on a generous scale 
for his funeral and sraddha expenses and makes dispositions in 
favour of his daughter-in-law, of another widow, and for the 
marriage of his kinsman’s sons and distribution of the balance 
of his assets'^*’^ 


1602. ^ srirn uu^Kui i tt * 

^r 5 r»T: I enmn. q. by smra p. 782, f^. 1 %. p. 16, p. 206. ‘ 

w 4 ' g'i' P^ I amrra p. 782. 
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One of the earliest wills to come before the British Indian 
Courts was that of the notorious Umichand^®^ (who died in 
1758 A. D. )• Bengal Begulation XI of 1793 recognized by 
section VI the power of a Hindu proprietor to make a will or 
declaration giving, prior or subsequent to 1st July 1794, his 
entire landed estate to his eldest son or next heir or other son or 
heir or to any person or persons. In a Bombay case the will of 
a Hindu made in 1789 is referred to A Pundit of the 
Recorder’s court of Bombay gave it as his opinion in 1812 A.D., 
‘there is no mention of wills in our Shaster; therefore they ought 
not to be made ’ ( vide Strange’s Hindu Law, vol. H p. 449 )• 
In I. L. R. (1940) 1 Cal. 415 at p. 424 the Privy Council observe 
that the Hindu will in its present form is a development since 
the middle of the 18th century. 

It is beyond the scope of this work to dilate on the modern 
Acts dealing with Testamentary dispositions such as the Indian 
Succession Act ( Act 39 of 1925 ). 

Now that the foregoing lengthy presentation of the ancient 
and medieval Hindu judicial procedure and substantive law has 
been brought to a close a few general observations may be 
indulged in here. The Hindu Law of pleading and evidence 
compares favourably with similar laws of many other countries 
and has extorted the admiration and encomiums of such 


( Continued from the last page ) 
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The rest gives a history of the family and how the testator earned his 
fortune. 

1604. The will is set out in an English translation in W. A. Montrioa’s 
* The Hindu Will in Bengal ' (Calcutta, 1870) pp. 9£f. 

1605. VMoJitgmohandas v. Sir Mangaldas 10 Bom. 528. 
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eminent Jurists and Judges as Sir William Jones, Sir Thomas 
Strange and others. For example, Sir Thomas Strange in 
‘ Hindu Law ’ (1830) vol. I observes ( at p. 311 ), “ sufficient be it 
to observe that Hindu pleading was noticed with commendation 
by Sir William Jones and that, with some trifling exceptions, 
the Hindu doctrine of evidence is, for the most part, distin- 
guished nearly as much as our own, by the excellent sense that 
determines the competency and designates the choice of wit- 
nesses with the manner of examining and the credit to be given 
them ; as well as by the solemn earnestness with which the 
obligation of truth is urged and inculcated ; insomuch that 
less cannot be said of this part of their law than that it will be 
read by* every English lawyer with a mixture of admiration and 
delight, as it may be studied by him to advantage. Even the 
pious perjury which it has been supposed to sanction^®5o being 
resolvable after all into no greater liberty than what our juries 
(not indeed with perfect approbation ) have long been allowed to 
take, where the life of a prisoner on trial before them is at 
stake ; credit is to be given to the pregnant brevity of the Hindu 
oath viz. ‘what you know... declare at large and with truth’ (Manu 
VHL 80 ) ; as also to the noble warning, with which the subject as 
detailed by Manu is ushered in, that ‘ either the court must not 
be entered by judges, parties and witnesses or law and truth 
must be openly declared ’ ( Manu VHI. 13 ).” The medieval 
digests made a very near approach to the modern ideal of 
equality of all men before the law. How even in the 20th 
century the much vaunted equality before the law of all people 
in England is far from being achieved and how it often proves 
quite illusory where the poor or the labouring classes are 
concerned is well brought out in a book entitled ‘ Justice in 
England ’ by a Barrister published by Victor Gollancz in 1938, 
especially in chapters I and VL The Hindu jurists evolved 
tolerably clear and sound ideas about contracts, debts, deposits 
and pledges, sales, mortgages and gifts of immovable properties, 
developed a system of joint family rights and liabilities and 
laid down a peculiar law of inheritance and succession to males 
and females. The Hindu system of inheritance and succession 


1605a. This is a reference to the texts of Gaut. 23.29, the Mahabharata 
Manu, Yajflavalkya and others cited on p. 353 above. Sir William Jones re! 
marks(in Works, vol. Vm p. 445. ed. of 1807): 'In the great system of 
contracts and the common intercourse between man and man, the Pootee 
(Pothi?) of the Indians and the Digest of the Romans are by no means 
dismmilar 
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pursues a middle course. It does not distribute the estate of a 
deceased person simultaneously among several heirs as under 
the Mahomedan Law ( where the widow, the father, mother, 
sons and daughters of a man take the estate together if they are 
all alive at the time ). Nor did the Hindu system confine the 
descent to a single person among a group of heirs of the same 
degree and sex as in the English system before 1926 ( where the 
eldest son succeeded to the real estate of an intestate person ). 

It has further been seen how the ancient and medieval 
Hindu rules as to debts, adoption, partition and inheritance 
have been moulded for over a century by Legislation and by 
decisions of the Privy Council and the Courts in India. Many 
persons feel that the time has now arrived for the codification of 
Hindu Law. A Committee presided over by Sir B. N. Rau has 
prepared a draft code which attempts to codify certain branches 
of Hindu Law. From several quarters there has been vehement 
opposition to this draft code. The objections raised are many. 
It is not possible to deal here with the several objections in 
detail. But some of them which raise questions of fundamental 
importance will have to be briefly stated and answered. The 
first objection is that in view of Queen Victoria’s proclamation 
of 1858 the Indian Legislature should not interfere with the 
customs and usages of the people that are part and parcel of the 
Hindu religious system. But this objection is hollow and 
unsubstantial and conveniently ignores what has happened 
during the last hundred years or so. All that the Queen pro- 
claimed was : ‘ Firmly relying ourselves on the truth of 
Christianity and acknowledging with gratitude the solace of 
religion we disclaim alike the right and the desire to impose 
our convictions on any of our subjects. We desire it to be our 
royal will and pleasure that none be in any wise favoured, none 
molested or disquieted by reason of their religious faith or 
observances; but that all shall alike enjoy the equal and 
impartial protection of the law ; and we do strictly charge and 
enjoin all those who may be in authority under us that they 
abstain from all interference with the religious belief or worship of 
any of our subjects on pain of our highest displeasure.’ Not- 
withstanding the noble sentiments expressed here, the Indian 
Legislature both before and after the proclamation passed 
numerous laws that more or less impinged upon or affected the 
religious theories, sentiments and practices of millions of 
Hindus ! The following is a list of some of the important laws 
of this character which will convince any one of the fact that 
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people have always submitted to laws passed by the Governor- 
General or the Legislature that prevented them from carrying 
out their cherished ideas and practices ; Regulation XVn of 
1829 which declared the practice of Sati illegal and a crime 
punishable by the courts ; the Caste Disabilities Removal Act 
{ XXI of 1850 ) ; Hindu Widows’ Remarriage Act ( XV of 1856, 
which legalises the marriages of Hindu widows notwithstanding 
any custom or interpretation of the Hindu Law to the contrary); 
the Indian Penal Code (XLV of 1860, which makes sexual inter- 
course by a man with his own wife that is under thirteen years 
of age punishable as rape ) ; the Child Marriage Restraint Act 
(XIX of 1929), which makes the marriage of a male below 18 and 
of a female below 14 punishable as a crime ; the Hindu Inheri- 
tance (Removal of Disabilities) Act (XU of 1928) which sets aside 
the Mitaksara rules about exclusion from partition and inherit- 
ance except in the case of those that have been lunatics or 
idiots from birth ; the Hindu Law of Inheritance Amendment 
Act ( II of 1929, which enables the son’s daughter, daughter’s 
daughter, sister and sister’s son to succeed under the Mitaksara 
in that order after the paternal grandfather and before a 
father’s brother ) ; the Hindu Gains of Learning Act ( XXX of 
1930 ) ; the Hindu Women’s Rights to Property Act ( XVHI 
of 1937, which enables the widow of a deceased member of a 
joint Hindu family to succeed to the interest of her husband in 
the joint family property and to succeed to her deceased 
husband’s separate property for the same share as that of a son ). 
The Privy Council claimed more than 70 years ago that ‘ the 
British Government by virtue of its sovereign power asserted, 
as the former rulers of the country had done, the right to visit 
endowments of this kind ( viz. temples ) and to prevent and 
redress abuses in their management ’ ( Rajah Muttu Ramalinga v. 
Perianayagum 1 1. A. 209 at p. 232 ). Non-Hindu Judges of the 
Privy Council and the High Courts have been interpreting and 
laying down the Hindu Law for over a hundred years and on 
many points the law declared by them has thoroughly changed 
the law of the smrtis and digests. If all this has been allowed 
to happen without hardly a demur, there is apparently no 
satisfactory or convincing reason why an elected Indian Legisla- 
ture the majority of whose members are likely to be Hindus 
should not pass an Act dealing with Hindu Law. 

Another objection raised even by some retired judges of 
the High Court is that the present system of laying down the 
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Hindu Law by means of judicial decisions is quite satisfactory 
and there is no need of a code of Hindu Law. This objection 
merely shows that change is rather a painful process for most 
men. The present method may be a veritable El i Dorado or 
paradise for lawyers and busy bodies fomenting longdrawn 
litigations. One must stand appalled at the colossal expendi- 
ture of time, labour and money which must have been involved 
during the last hundred years or more in fighting out doubtful 
points of Hindu Law from the lowest court to the Privy Council. 
It not unfrequently happens that after a point had been settled 
by a Pull Bench decision of a High Court and after common 
people and lawyers had followed the law thus settled for fifty 
years the Privy Council upsets the decision on an appeal by an 
enterprising litigant. For example, the Bombay High Court 
decided in 1879 in Eamji u. Ghainau (6 Bom. 498 ) that the adop- 
tion by the widow of a deceased co-parcener, who had not her 
husband’s express authority to adopt, was invalid, if made with- 
out the consent of the surviving co-parceners. But in 1932 the 
Priv^ Council held that Ramji v. Ghamau was wrongly decided 
and that a widow can adopt without her husband’s express 
authority and even in the teeth of the opposition of the sur- 
viving members of her husband’s family. And wijen an appeal 
was made to the principle of ‘ stare decisis ’ the Privy Council 
was pleased to observe, ' It was pressed on their Lordships that 
Ramji v. Ghamau had been accepted and acted upon in the 
Presidency of Bombay since 1879 and that the decision should 
not be disturbed. But this is a belated appeal. It sLould 
have been made when Yadav v. Namdeo was before the Board.’ 
To ordinary minds this dictum, speaking with the utmost 
respect, appears strange. If for some reason or other a certain 
line of argument is not placed before the Privy Council by 
the counsel of a private party and a wrong decision is given, 
is it to be supposed that all litigants are to be precluded 
from trying to set the wrong decision right for all time to 
come ? The Privy Council has not seldom set right a wrong 
decision given by the Board in a prior appeal. In Sahu Ram v. 
Bhup Singh 44 I. A. 126 the Privy Council held that the pious 
duty of the son to discharge his father’s or grandfather’s debts 
does not attach while the father or grandfather is alive; 
but in Brij Narain v. Mangla Prasad 51 L A. 129 the Privy 
Council held ( at p. 134 ) that the pious duty is always there 
irrespective of the question whether the father or grandfather is 
alive or dead. 
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Others opine that one Code for the whole of India is not 
and cannot be a practicable proposition. In support of their 
objection they rely on the existence of the several schools of law 
now- prevalent in the whole of India. If India desires to be a 
self-governing political unity in the future, there is a com- 
pelling reason why it should be governed by a single Code of 
Hindu Law, as it has been gov erned and will be governed in 
other substantial provinces of law by codes applicable to all 
alike. That will help in the direction of solidarity and will be 
of some use in doing away with fissiparous tendencies. There 
are really only two schools of Hindu Law. And the unification 
of Hindu Law will be helped by the abolition of the right by 
birth which is the cornerstone of the Mitaksara school and 
which the draft Hindu Code seeks to abolish. Many people 
are vehemently opposed to the change. But they forget that, 
what with the rule that any member of a joint Hindu family 
may alienate his interest for value, what with the Gains of 
Learning Act, the Hindu Women’s Rights to Property Act and 
other enactments, the real core of the ancient Hindu family 
system has been removed and only the outer moribund shell 
remains ( vide p. 604 above ). Some are opposed to giving along 
with sons a share to daughters, particularly to married daugh- 
ters. But here a compromise may be effected by allowing a 
share to unmarried daughters alone ( as Yaj. II. 124 and the 
Mitaksara thereon expressly provide ). 

Another provis ion in the draft Hindu Code which has come 
in for severe animadversion is the provision that a woman 
even when taking by inheritance an estate from a male or by 
partition should be held to become absolute owner thereof. In 
the first place, if a man’s agnate of the 13th degree or a male 
cognate up to the 5th degree takes an estate absolutely and may 
squander it away as he pleases, one fails to see why his- own 
widow should not have a like power in the 20th century, what- 
ever may have been the view of ancient works. In the second 
place, this objection can be met by means of a compromise, viz. 
that a widow inheriting her husband’s estate will take only a 
limited estate if at the time of her husband’s death any one of 
the compact series of heirs or any direct lineal descendant of 
her husband (such as a son’s daughter or daughter’s daughter) 
be alive, but she will take an absolute estate if none of these 
exists. Such a compromise should allay all fears about the 
widow unfairly disposing of the estate against near relations 
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like the daughter or daughter’s son or husband’s brother &c. 
There are numerous other objections, but they are in matters 
of detail and if once it is agreed that there should be a Code of 
Hindu Law passed by the Indian Legislature these matters of 
detail may be adjusted to the satisfaction of most people. 

Similarly serious objections are raised to the provisions of 
the Code as regards marriages and divorce. The draft code 
proposes to do away with the prohibitions based on sameness of 
gotra and pravara. This is a desirable change and being 
optional should not be opposed. Some reasons for this change 
have been advanced in H. of Dh. vol. U. p. 498. Besides, this 
provision will affect only a small percentage of the Hindu popu- 
lation. Similarly the insistence on monogamy is opposed by 
many. In this case some compromise may be arrived at as 
regards classes to whom two wives are an economic advantage. 
The provisions about divorce have been overdue. Among the 
higher castes no divorce has been allowed on any ground what- 
ever. Many hard cases occur where there is no redress and 
the draft code proposes to give relief in such cases. 

On the most contentious subject of adoption the draft code, 
it is satisfactory to note, has made certain provisions which are 
in line with the suggestions put forth by me in note 1338a above. 

Compelling reasons exist why Hindu Law should be codi- 
fied as early as possible. Men naturally desire that they 
should have easy access to the laws by which they are to be 
governed in all their actions, dealings and relations. It is 
hardly a commendable or desirable state of things that-people 
should be forced to consult lawyers or bulky textbooks every 
now and then and even in small and simple matters. The 
general outlines and provisions of Hindu Law must be within 
easy reach of every intelligent or inquiring Hindu. This can 
only happen if there is a code for all Hindus or, if that is 
deemed impracticable for the present, at least for a large pro- 
vince or for a number of provinces. 



CHAPTER XXXII 


SADACARA 

CUSTOMS AND MODERN CUSTOMARY LAW^“® 

From Gautama^*®*" downwards many writers dilate upon the 
sources of dharma. Gautama L 1-2 states: ‘ the Veda is the 
source ( mula ) of dharma and also the tradition ( or smrtis ) 
and practice of those who know the Veda*. Similarly Ap. Dh. S. 
( 1. 1. 1. 1-2 ) says : ‘ we shall propound the acts ( that produce 
merit ) which are evolved from conventions and practices ; the 
authority ( for finding out the dharmas ) are the conventions of 
those who know the dharma and the Vedas Vas. I. 4-7 pro- 
vides: ‘dharma is declared by the Vedas and Smrtis; on 
failure of these two the practice of the mstas is the authority 
(for finding out what dharma is); a sista however is one 
whose heart is free from ( worldly ) desires and ( only ) such 
acts of sis(as are ( to he held as ) dharma for which no ( worldly 


1606. This chapter and the next represent, with a few minor additions, 
two of the four lectures I delivered in November 1944 at the Bombay Uni- 
versity as the Sir Lallubhai Shah Lecturer. I am thankful to the Syndicate 
of the Bombay University for permission to incorporate these two lectures 
in this volume. 

1606a. ^ I I I- 1-2 1 31*n^: 

I JWIW • aiR. I. 1. 1. 1-3 : 

• 4l4tS !• ^-7 ; 4^ in: ^ fsvURtnT: I 

II ITT* I* ^ tJlTTJ?? 4T^id$l7d ^ 
I 4 Tiyn » Tt t«^ 41 Tg ^ ^11 ng I. 6. f^^rT explains mala in 

Gaut. as pramana and 4i|Tl4r-4lR^ig ‘ 'TiTi*i41 "VWWf grUTs 41 ’g fsTRST; 

srfsr^ fig i gT r ^Ttg r arpgiTi: ^ 4TTHvigirt^T: gg- 

^ i^ tialR r i g i sTtmgrti gn:. ’. According to 

him means relating to practices based upon agreements or 

conventions. Manu distinguishes between sila and acara. The first means, acc. 
to Kulluka and others, such moral qualities as * devotion to learning, to 
gods and to parents ’ &c. mentioned in Harka (quoted by Kulluka). All 
commentators connect 'svasya’ in Manu II. 12 and Yaj. I. 7 with 
•priyam’, but Pandit Gattulal connects it with ' sadacara ’ which means 
according to him 'sampradaya' (in Satsiddhantamartanda I. 5 p. 49, Nir. 
ed. 1942). 

104 
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or secular ) cause ( or motive ) can be assigned Manu IL 6 
and Yaj. 1. 7 declare that Veda ( or sruti ), smrti and the 
practices of the good are the principal sources of dharina. The 
words employed in these works are iila, samaya, acara or sadacara 
or iistdcara^^'^ ( the latter three meaning the same thing )• 
Ap. employs both words viz. samaya and acdra, the first of which 
probably means ‘ agreement or convention or usage’, while the 
latter means ‘ custom The word ‘ custom ’ now conveys the 
idea of some antiquity, while usage or convention does not 
necessarily convey that idea. A usage may be recent or it may 
be established hy agreement among a certain class of persons 
( such as traders or craftsmen ). We have to see what is meant 
when it is said that acara or sistacara or sadacara is the source 
( mula ) of dharma. An indication of the meaning is furnished 
by the word pramana employed by Ap. and Vas. The meaning 
is that just as the revealed books ( Veda ) and the smrtis 
authoritatively lay down what dharma is, so also in our quest 
to find out what dharma is in the varying circumstances of life 
the practices of those who may be called sistas furnish us with 
the necessary criterion or norm i. e. sistacara is the touchstone 
for judging whether an act is in consonance with what the 
sastras require us to do. The theory of the ancient writers was 
that the smrtis were based on parts of Veda ( that consists of 
mantras and Brahmana texts ) which though formerly existent 
are not now extant or available, that similarly the practices of 
those who were learned in the Vedas and were deemed to be 
sistas must be inferred to have been based on portions of Veda 
not now available. This theory was advanced by such ancient 

1607. As to the qualifications of astas, vide H. of Dh. vol. II. pp. 971- 

72 where references are given to Baud. Dh. S., Manu, the Matsyapnrana and 
a few other works. The Tai. Up. I.' 11 contains perhaps the oldest extant 
indication as to who should be regarded as s'istas, though that word itself 
is not used, aq ^ ^ ^ t % wrgpiiT: 

gxBT 3ii5^r v«n a uw truT aw i mut- 

^ in? msfon: — 1. 

1608. Vide Dalglish v. Guzuffer 23 Cal. 427, 429 and SariatuUah v. 
Pran Nath 26 Cal. 184, 187 for the meaning of usage in modern enactments 
as distinguished from 'custom’. In Juggomohun Ghose v. Matiickchund 
7 Moo. I. A. 264 at p. 282 (mercantile) usage is sharply distinguished from 
custom in that the former need not possess the characteristics of antiquity, 
uniformity and notoriety that the latter must possess. 
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writers as Ap. and was taken up by many subsequent works. 
Manu n. 7 also states that whatever dharma has been ordained 
for any person by Manu, all that has been entirely declared in 
the Veda for the Veda is full of all knowledge. But it does 
not follow from this nor is it ever meant that all practices of 
fiistas are authoritative in matters of dharma. The qualifica- 
tion was added that where the practices of sistas are clearly 
referable to or are prompted by a seen motive or by the desire 
to secure pleasure, there they are not authoritative, Manu 
( IL 18 ) restricted the word sadacara to the customs handed 
down from generation to generation among the four varnas 
and the mixed castes in the country called by him Brahma- 
varta ( II. 17 ). But many other writers did not so restrict it in 
this way. 

We have to distinguish between what are called the sources 
( mula or pramapa ) of dharma and the sthanns of dharma ( Yaj. 
L3 and The former indicate to the inquiring spirit 

what dharma is ( i. e. they are what are called jfiapaka hetu ), 
while the latter must be studied as aids by the expounders of 
dharma in order to correctly grasp what dharma is, i. e. the 
different lores ( other than Veda and smrti ) are not directly 
the sources of dharma, but are only mediately so. This distinc- 
tion is an ancient one as even Gautama XI. 19 provides that 
the king is helped in his administration of justice by the Veda, 
the dharmasastras, the auxiliary lores ( angas ), the Upavedas 
and the Purana. 

The position of the Purvamimarhsa in relation to the 
authoritativeness of smrtis and customs requires careful and 


1609. i ••• vrat: 

t g era 

tnw I auv- U. I. 4. 12. 8, 10-13. The first sutra may be used for 
explaining Vas. I. 4 ; means ' that has a known or perceptible 

worldly motive such as covetousness’. Vide note 1653 below. Compare 
I. 3. 7 ^ quoted below. 

1610. i tgr: fawmr unrv ^ 

' .«tj|gj l n VT- I. 3, on which firST. says, unv? tnW: I iJcIlR 'g 

while plgutW explains, ‘ 1 3TS 

tia[ ^UTsrpgvTVT; ivwTVi; On I. 7 

says, svnnrffHm- 

1611. fiw XI, 19. 
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detailed consideration. In I.. 3. 1-2 Jaimini considers tlie 
question whether such smrti injunctions as ‘ one should perform 
the Astaka sraddhas or ’one should construct a tank or 
set up a prapa ( place for free distribution of water to thirsty 
travellers’ ), or ‘ tufts of hair should he kept on the head ’ { at 
caula according to the gotra ) are authoritative and establishes 
the conclusion that they are authoritative, since such smrti 
injunctions equally with Vedic ones are addressed to the same 
persons ( viz. the followers of the Veda ) who have to act 
according to them. The idea is that those who perform the acts 
expressly enjoined by the Veda are also seen to perform the 
acts enjoined by such smrtis as that of Manu and therefore the 
principal reason why these smrtis are authoritative is the fact 
that those who know the Veda accept these smrtis as authorita- 
tive and hold fast by them, as Medhatithi on Manu IL 6 says 
citing some verses from his own work called Smrtiviveka. 
Sahara endeavours to show that there are indications ( linga ) in 
the Vedic texts pointing to the existence of what is prescribed in 
the smrtis e. g. he cites the Vedic verse ‘y^ni janah’ as indicative 


1612. 1 ^ 

T'TTcl I ^.1.3. 1-2. The word sigjirR is here used in the sense of 

I ; about 31®^ he says 

‘ isj l ’• That verse is^ 

rt "in ^ < . 

This occurs in sTfti. u. tu- II. 10. 27, in III. 2 and in 

III. 10. 2 where we have lu ^stT: etc. Acc. to ttURiT the topic of Jai. I. 3. 1-2 
is not such smrti texts as those on Astaka, but the Vedic verse rir ^nrt: itself. 
The vrjrnUT p. 126 adds ‘ 

M ’ . The word in the suua is explained in the 

as ‘ 3rfh?T3T^Nt 

(on I. 3. 4 p. 27 ) ; while the (p. 125) 

proposes also another explanation ‘ u vf i j'Mf 

KiaMf 

1613. Vide As'v. Gr. II. 4. 1 ff., Sin. Gr. III. 12-14, Par. Gn III. 3 
for Astaka s'raddhas. Passages of the smrtis about tanks and prapas are set 
out in H. of Dh. vol. II pp. 889-890. For tufts of hair kept in caula vide 
H. of Dh. vol. II. pp. 261 and 264, 

1614. || 

quoted in the^H^^iU^I on ^-^I. 3. 2 ; ‘ I 

^ i^53*lk st sng ^ i ...uruF^raRnf 5^ qrorr. < iifxii 

unt « q. from V5wR4* by ilui. on wg. II. 6. 
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of astakas, Bg. X 4, 1 of prapas, Bg. VI. 75. 17 of tufts of 
hair. The objection may be stated as follows : — The smrtis 
are composed by human authors ( i. e. they are pauruseya ) 
and so have no independent authority in matters of dharma, 
as a man may say what is either false or mistaken. If it 
be said that the smrtis really propound what is stated by 
the Veda, then they are practically superfluous and useless, 
and not being Veda they should be- discarded ( anapeksa ) 
To this the reply is that smrtis are generally authoritative, 
as they must be held to be based on Veda because they are 
composed by men ( like Manu ) who were followers of the Veda, 
because what the smrtis lay down has been consistently 
followed from generation to generation by the sistas and 
because it is possible to regard the Veda as their source. To 
the question why the Vedic passages on which the smrti rules 
are postulated to have been based are not seen or found by us 
several answers were proposed by different writers. One view 
was that just as Vedic indications about locks of hair lead to 
the inference of sruti texts enjoining the keeping of tufts on 
the head, so the fact of the existence of such rules leads to the 
inference that sruti must have contained injunctions corres- 
ponding to all smrti prescriptions. Kumarila raises objectii^ns 
to this view. Inference is based on perception (prcUyak^) 
and invariable concomitance ( vyapti ). There is no vyapti 
between the smrtis and sruti texts that are never found pro- 
nounced by any one, so no inference is possible and it would 
be like one blind man following another.^^^® Manu must have 
composed his smrti on finding that acaryas preceding him 
performed certain acts as based on Veda. These last must have 
believed that their predecessors also acted on the same belief 
Hence there is what is called an ‘ andha-parampara ’ on this 
hypothesis. And further this hypothesis of the inference of 
Sruti in all cases is opposed to perception, since as a matter of 
fact hundreds of Sruti passages are known that can be the basis 
of corresponding smrti texts. Another view is ( and Kumarila 
holds that it is somewhat better than the preceding view ) that 
one should infer that the Vedic passages that were the basis of 
smrtis are lost ( utsanna or pralina ). Some support is lent to 
this by such Vedic texts as ‘ ananta vai vedah ’ ( Tai. Br. in 10. 


1613. J vt ^ 

, I ^ ^ p. 164 on 
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11 ) and by Ap. Dh. S. I, 4. 12. 10. Even this view is not 
acceptable to the Tantravartika and most of the Mimaihsakas. 
The objection against the 2nd view is raised as follows. Even 
Bauddhas and other heretical sects would advance the 
argument that their works also are based on sruti texts that are 
now lost, and any one m ay regard anything as authoritative by 
pretending that the basic vedic texts are lost. Further the 
Mimaihsa view that the Veda is eternal ( nitija ) would be 
refuted if it were admitted that some portion of the Veda is lost. 
There is not much difference between the first view and the 
second view. Therefore Kumarila propounds the third view viz. 
that smrtis are to he inferred as based on Vedic texts that are 
already in existence If an objection is raised against this 
hypothesis that it must he explained why such Vedic texts ( the 
bases of smrtis ) are not seen or found, the Tantravartika 
replies in a famous karika that as the Vedic sakhas (the several 
branches of the Veda) are scattered about (in various countries), 
as men ( followers of the Veda ) are negligent and unmindful 
( i. e. they do not visit all the countries and so are unable to 
have a complete knowledge of all Vedic texts ) and as several 
rules are declared in different contexts even when occurring in 
the same sakha ( and not at one place ) it is not always possible 
to point out the Vedic sources of smrti texts. If an objector 
were to ask : ‘ why were not the Vedic passages themselves 
( that are the sources of smrti rules ) embodied bodily into the 
smrtis,’ Kumarila replies that this was not done from the fear 
of the loss of the correct arrangement of the Vedic texts as 
traditionally handed down. The Veda is principally concerned 


I q. by on II. 6. 
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with sacrifices, though now and then there ate rules addressed to 
men for regulating conduct only. People would only study the 
Vedic sentences contained in the smrtis ( that are concerned 
principally with conduct ) where they would be arranged in a 
different order according to subjects and there would thus be 
loss of the arrangement of the Veda as originally delivered. 
Visvarupa^“® ( on Yaj. I. 7 ) quotes the above verse of Kumarila 
and states that there are thousands of smrti rules that have 
their source in the Veda ; he and Kumarila instance the rules 
against talking with ( or coming in contact with ) a woman in 
her monthly illness or the rule against assaulting a brahmana, 
or the rule about the sin of killing an atreyl woman &c. 
Medh&tithi on Manu II. 6 has an elaborate discussion on this 
very topic and quotes several verses from his own work called 
Smrtiviveka^^’. He does not approve of the first two views and 
follows Kumarila’s view. Mimamsa writers and commentators 
like Medhatithi say that Manu and other authors of smrtis 
brought together for easy comprehension matters that are 
scattered about in the various Vedic texts, that are either not 
known to the students of the several fekhas or that cannot be 
brought together by men of ordinary or weak intellect. 

The general proposition that smrtis are authoritative being 
established, a further question arisen. What is to happen if a 
smrti rule conflicts with the rule of the Veda ? Jaimini deals 
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with this question in I. 3. 3-4,““ which form a topic that states 
an exception to the general rule contained in Jai. L3.1-2. Sahara 
gives three instances where there is apparently a conflict 
between the prescriptions of the smti and those of smrtis. The 
Veda says, ‘the priest should chant (the stotra) after touching 
the auduwbari post while smrti says ‘ the whole of the audum- 
barl post should be covered with cloth’. The Veda says ‘ one to 
whom a son has been born and whose hair is still dark ( and has 
not turned grey) should consecrate the Vedic fires ’, while smrti 
says ‘ a man should observe Vedic studenthood for 48 years’ ; 
the Veda says ‘when the Agnisomlya rite is finished then one 
may eat ( the food prepared ) in the house of the sacrificer ’, 
while smrti says ‘ the food of one who has undergone diksa for 
a sacrifice may be eaten after he purchases the soma plant ’. 
In these cases the proposition enunciated by Jaimini is that ‘ in 
case of conflict ( between an express sruti rule and a smrti rule ) 
the smrti rule should be discarded, for when there is no conflict 
( with an express sruti ) inference may be made ( that a smrti 
rule is based upon some Vedic text ),’ The examples may be 
explained as follows : The ‘ audumbarl’ is a post of udumbara 
planted in the sodas in the performance of the Agnistoma ; the 
stotras ( other than Bahispavamana ) are chanted near the 
audumbarl post in the sadas. Vide H. of Dh. vol. H. p. 1155 for 
the fixing of the audumbara post in the sadas and p. 1185 for 
the chanting of stotras near the audumbarl. If the whole of the 
post be covered with cloth, it would not be possible to touch the 
post, but only the cloth would be touched. So there k contra- 
diction. If a man is to consecrate Vedic fires when he has a son 
and his hair is dark, he must be between about 20 and 40 ( i. e. a 
young man ), but if a man were to observe brahmacarya for 
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48 years, he would be about 52 to 56 years of age before be 
married ( as the upanayana of a brabmaua was to be performed 
generally in the 8th year or from the 5tb year onwards at the 
most ). Only a married man could consecrate Vedic fires. But 
a man’s hair when he is fiftytwo years of age or more can 
hardly be all dark. Therefore there is contradiction between 
the rule derived from the Veda and that derived from smrti. 
In the Jyotistoma (which generally occupied five days), the 
diksa ( purification and initiation of the sacrificer ) takes place 
on the first day in the afternoon ( vide H. of Dh. vol. IL pp. 
1134-1136 ). Soma is purchased on the 2nd day of the Jyoti- 
stoma ( ibid. 1140-4 ) and the animal is sacrificed for Agni and 
Soma on the 4tb day {ibid. pp. 1158-59), According to sruti 
therefore the food prepared in the house of a diksita may be 
eaten only after the 4th day, while smrti says that it may be 
eaten after the purchase of soma on the 2nd day. In this way 
there is contradiction. Kumarila**^^ does not agree with Sahara 
as regards these examples in particular and as regards the 
general attitude towards smrtis that are accepted by Vedic 
followers. He makes great efforts to explain how there is 
no real conflict in the cases cited by Sahara. As regards the 
cloth covering the audumbari he says that it may cover the 
bottom and the upper portion of the post and leave a space of 
two or three finger-breadths in the middle uncovered ( so that 
the audumbari post can be touched in that particular por- 
tion ), that ( p. 188 ) there is a passage in the Satyayani 
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Brahmana which refers to the cloth covering the audumbarl 
( and so there may at most be an option ), that as regards 
the taking of food in the house of a diksita after the 
purchase of soma there is a sruti passage in the Atharvaveda 
( pp. 181 and 189 ) similar to the smrti passage ( and thus there 
is no conflict between sruti and smrti, but between sruti 
and sruti, which would lead to an option) and further the 
smrti rule may apply in the case of a man in distress ( apad- 
dharma), that smrti does not prescribe an absolute period 
of 48 years for the study of Veda, but Baud. Dh. S. itself allows 
several alternative or optional periods and so no question of 
conflict with sruti arises. Kumarila’s own position is this : In 
the case of apparent conflicts between sruti and smrti, various 
methods of interpretation and reconciliation are possible. Each 
of the two may be given its proper scope as referring to different 
subject matters ( which is called visaya-vyavastha ) ; it is also 
possible to hold that smrti is based on some sruti texts already 
existing but not found at the time of discussion, but which may 
ultimately be found, in which case there will be an option, 
though the latter is to be avoided as far as possible as it is 
.liable to eight faults ( vide Tantravartika pp. 174-175 ) ; or the 
two may be reconciled even when referring to the same subject 
matter e. g. a man may have dark hair even when he is 52 or 
more and the smrti may be taken as meant to refer to such a 
man, while the sruti states the general rule about the age when 
consecration of Vedic fires was to be made. Therefore Kumarila 
holds that all that is meant by Jaimini and even by Sahara is 
that there is a great distinction between sruti and smrti in that 
the former is apauruseya and an independent authority, while 
the latter has a human author ( liable to err ), is either actually 
based on the Veda or is inferred to be so based, that the two 
therefore can never be said to be quite alike each other as 
regards their authoritativeness and that lastly smrti is not in 
itself to be regarded as unauthoritative^^^a Kumarila therefore 
suggests that the proper subject of discussion in Jai. I. 3. 3-4 is 
the works of Bauddhas, Sahkhya, Yoga, Pancaratra, Pasupata 
and other heretical sects and the practices of ndecchas. These 
works contain some matters such as the emphasis on ahimsd, 
truthfulness, restraint of senses, charity and compassion, which 
are also emphasized in the Veda, but these works are not 
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generally accepted by the followers of the Veda, are based on 
specious and false reasoning only ( they are haitukas in the 
words of Manu ), that they deny the authority of the Veda. 
Therefore Jaimini means that these works of heretic sects are 
not authoritative in matters of dharma as they are opposed to 
the Veda and should be discarded. For want of space it is not 
possible to set out in detail the interesting discussion in the 
Tantravartika. The Jaiminlya-nyaya-malavistara also gives 
another explanation of Jai. L 3. 3. 

Sahara ( on Jai. I. 3, 4 ) explains that the three smrti 
passages stated above are not authoritative since it is possible 
to point out how they originated in a visible worldly motive such 
as greed. When a visible motive can be pointed out for any 
smrti text, it is not proper to infer that it is based on the Veda 
and has an unseen spiritual motive. Sahara postulates the 
reasons in the way of a modern man finding fault with priests. 
Some priests covered the whole of the Audumbarl post with 
cloth, because they coveted the cloth as part of the fee ; others 
who desired a free meal when hungry took food at the house of 
a diksita even after he had purchased the Soma plant ; certain 
others in order to conceal their absence of virility went in for 
Veda study for 48 years. The Tantravartika tries tp show that 
in all these cases there is really no visible motive such as 
covetousness ( pp. 188-189 ). 

Sahara gives an alternative explanation of this sutra ( Jai. 
1. 3.4) and makes a separate topic (adUkaruva) of it. The reasons ““ 
for giving an alternative explanation of a sutra or adhikarava are 
two, viz. dissatisfaction with the explanation already given or 
the wide scope of the subject under discussion. In L 3. 3 
passages from smrtis were cited which were apparently in 
conflict with sruti. If they were really in conflict, that one 
reason alone is more than sufficient to render the smrtis invalid. 
Therefore to say further that those smrti passages originate in 
worldly motives like greed does not add any very substantial 
reason for the abandonment of smrtis as authoritative. There- 
fore Sahara makes another adhikarana of sutra 4 of Jai. I, 3. 
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He cites smrti passages which are not opposed to Veda at all 
and says that such passages have seen a worldly motive such 
as convetousness and it is not proper to suppose that they are 
based on Veda and are therefore authoritative, when a visible 
purpose or motive can be ascribed to them. The result of the 
explanations of L 3. 3-4 given by Sahara would be that smrti 
rules that are opposed to sruti rules and smrti prescriptions 
that can be shown to have a clear worldly motive are not 
authoritative or absolutely binding, while the rest of smrtii 
texts are authoritative. 

Sahara cites on Jai. 1. 3. 4 ( when taken as a separate 
topic two examples; (1) the adhvaryu priest takes ( as his 
fee ) the cloth used in the Vaisarjana Jioma ; (2) they perform 
the gift of the elephant ( i. e. the cloth covering ) of the 
sacrificial post. Sahara says that these passages are not opposed 
to any sruti text but instead of inferring a Vedic text as their 
basis it is far better to hold that there is a manifest worldly 
motive for these rules ( viz. covetousness of the adhvaryu ) and 
so these smrti passages need not be looked upon as authorita- 
tive. 


This discussion raises an important doctrine which frequ- 
ently figures in dharmasastra works. The doctrine is expressed 
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a piece of fresh cloth is spread over the sacrificer ( who touches the adh- 
varyu), the sacrificer’s wife (who touches the yajamana), the brother and 
sons of the sacrificer (who touch the wife). In the Vajapeya, the sacrificial 
post was 17 aratnis in height and 17 pieces of cloth were employed to pre- 
pare the appearance of a turban on the tip when enveloping the yufa 
with a girdle. The figure presented by the cloth covering the yupa was 
called (probably because it looked like the head and trunk of an 
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in this form viz. when a visible motive or purpose, is obvious in 
the case of a rule or prescription it is not proper to ascribe an 
unseen or spiritual purpose or reason for it. This doctrine is 
older than even Ap. Dh. S. I. 4. 12. 11 which says, ‘ where men 
act because they find pleasure in so doing, there sastra has no 
scope ’. Sahara also says, ‘those rules (in the smrti) that have 
a seen purpose derive their authority from that fact, while those 
that have no visible purpose may be inferred to be based upon 
the Veda ( and derive their authority from that ).’ These words 
of Sahara are quoted by Kulluka on Manu HI. 7 where Manu 
states that a girl should not be selected as a bride from a family 
that neglects the samskaras, in which no male children are born, 
in which there is no Veda study, the members of which have on 
their bodies long and thick hair, that suffers from such diseases 
as piles, dyspepsia, epilepsy, black and white leprosy. Kulluka 
remarks that the works on medicine hold that, such diseases are 
inherited and so if such a girl be married the progeny might 
suffer from these diseases, and thus this prohibition is based on 
a visible motive. From this a very important conclusion is 
drawn by dharmasastra writers viz. if one while performing a 
rite or when engaged in any matter acts contrary to a rule that 
has a seen purpose, the rite or matter does not become invalid or 
void, while where a rule is based on an unseen or spiritual 
purpose and it is infringed, the act itself becomes void or 
invalid. Yaj. I. 52 and 53^*® prescribe among other things 
that the bride to be chosen by a man must be free from ( incur- 
able ) diseases, must have a brother living, must not be a 
mpinda of the bridegroom or must not have the same gotra or 
pravara as that of the bridegroom. On this the Mit. remarks 
that if a man marries a girl who is suffering from an incurable 
disease, the marriage is valid, only he does an act which runs 
counter to seen results ( i. e. he may suffer the consequence that 
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his children may be diseased ), but if he goes through a cere- 
•mony of marriage with a girl who is a sapinda or of the same 
gotra or pravara there is no valid marriage and the girl is not 
his legal wife. No clear visible purpose can be associated with the 
prohibition against marrying a sapinda or sagotra girl ; hence 
there must he a spiritual purpose in that prohibition and 
so if one infringes it the act itself ( viz. marriage ) becomes 
void.^^ 


The Tantravartika of Kumarila has as usual a very long 
note on this discussion. He does not see eye to eye with Sahara. 
He says^*^^ that the Mlmarhsa is concerned with the investiga- 
tion of dharma, that sruti is the prime authority in matters of 
dharma, that Mimaihsa has concern with smrtis only so far as 
their authoritativeness in matters of dharma goes, that just as 
agriculture and the like are not discussed in Mimaihsa works 
because they have a purely secular purpose, so all acts that 
men do for a visible worldly purpose have no bearing on the 
investigation of dharma and that therefore the bhasyakara 
( Sahara ) was not quite right in saying that such practices as 
rising to receive an old man or a teacher have a visible purpose 
and are authoritative on that ground. He further remarks that 
visible and invisible or spiritual purposes are often inextricably 
mixed up. When the Veda prescribes ‘ he pounds the grains 
of paddy ’ or enjoins a sacrifice like the Karirl for bringing 
down rain, there is a visible purpose therein ( e. g. the rice 
grains have to be freed from husk before boiled rice for obla- 
tions can be prepared ). So even when an act has a seen purpose 
it may still have Veda as the basis; so also an act such as 
rising to show respect to a teacher may have a seen result 
( such as the teacher being pleased teaches the pupils with 
enthusiasm ) as well as an unseen result ( viz. completion of 
Veda study without obstacles). Therefore he argues that all 


1630. In a very recent case (Nadhavrao v. Raghavendrarao 48 Bom. 
L. R. 196 ) 'the Bombay High Court has"expressed doubts about the logic or 
reasonableness of this doctrine of the Purvamimathsa in relation to marriages 
of sagotra parties. 
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smrtis^®^ are authoritative according to the purpose they serve, 
that whatever portion of the smrtis is concerned with dbarma and 
mok^ ( final release from samsara ) has its origin in the Veda 
and whatever is concerned with wealth and the satisfaction of 
desires ( artha and kama ) is based on worldly practices. In this 
way are to be explained the didactic portions of the Maha- 
bharata and the Puranas, the episodes in these being useful as 
arthamdas ( eulogies of what are prescribed as religious duties ), 
the description of the several divisions of the earth being 
useful for indicating what countries are suitable for the per- 
formance of dharma and the enjoyment of its rewards and 
being based partly on Veda and partly on direct experience. 
Similarly the auxiliary lores (angas) of the Veda (such as 
phonetics, grammar, metrics &c. ) are partly based on the Veda 
and partly on worldly experience. Mimarhsa and Nyaya (logic) 
are necessary for the correct interpretation and understanding 
of the Veda ( as stated by Manu in XIL 105-106 ). He is even 
prepared to concede that systems like the Sankhya ( which 
postulates a prime cause of the world called PradKana) or 
Vedanta ( which postulates Purusa as the cause of the world ), 
the theory of atoms ( propounded by Kanada ) serve the purpose 
of explaining the creation and dissolution of the world, lead 
one to understand how the performance of sacrifices gives rise 
to the subtle apurva which leads on to heaven and also exemplify 
how human effort and fate have their own spheres of operation 
( i. e. without human effort the world is produced and in spite 
of human effort it may be dissolved ). Kumarila goes a step 
further and states that even the Buddhist philosophies of 
mjnana ( cognitions being the only reality ), of the non-exis- 
tence of the soul or of eternal flux arise from the arthavada 


i pp. 166-167. 

i p. 168. 


840 


History of Bharmaiastra t VoL 

passages of the Upanisads and serve the purpose of inducing 
men to give up extreme attachment to sensual pleasures and 
therefore may be useful in their own way. He winds up by 
saying that in the case of all knowledge or works wherever the 
result ( or reward ) of the course laid down in them is to take 
place in the future and there is no possibility of experiencing 
its happening in the present such work may be deemed to be 
based on the Veda ; but where, as in the science of medicine, 
the result can be seen taking place in other people, that know- 
ledge is authoritative only because of the visible result. 

This discussion about smrtis based on the Veda or on 
perceptible purposes or motives is taken up in the digests on 
dharmasastra. For example, Apararka^®^ ( pp. 626-627 ) quotes 
long passages from the Bhavisyapurana dividing the contents 
of smrtis into five categories and exemplifying that division, viz. 

(1) those based on a visible purpose or motive, (2) those based 

on unseen or spiritual motives or purposes, (3) those based on 
both visible purposes and unseen or spiritual purposes, (4) those 
based on reasoning, (5) those that merely re-iterate what is 
already well-known or determined. All these except the first 
variety are based according to the Bhavisyapurana on the Veda. 
The examples of the five kinds given by the same Purana are 
respectively as follows : (1) the smrti ( viz. Arthasastra or 

Dandaniti) in which there is a discussion about six gunas 
( sandhi &c.), the four upayas ( sdma, dana See . ), the various 
superintendents of state departments (adhyaksa) and of kaytakas ; 

(2) the prescription that one should perform the sandhya worship 
or that one should not partake of dog’s flesh ; (3) a brahmacarin 
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should carry a staff of jxddia ( the staff serves for one’s protec- 
tion, which is a seen purpose, hut that it should be of pala^ 
and of no other tree is based on an unseen motive); (4) when one 
text declares that homa should be performed after sunrise and 
another declares that it should be performed before sunrise, 
reasontng requires that there should be an option ( vide Manu 
11.15); (5) when Manu declares (in VI. 38) that a brahmana should 
leave home to become a wandering ascetic he simply re-iterates 
what is laid down in such Vedic passages as Br. Up. HI. 5. 1 
( vyutthayatha bhiksacaryam caranti ) or Jabala Up. 4. 

In I. 3. 5-7 Jaimini as interpreted by Sahara^®® deals with 
the topic of the authoritativeness of certain usages laid down 
in the smrtis in relation to Vedic rites. Sahara states : iista^ 
say that religious rites should be performed after sipping water 
( ii e. after acamana ), one should wear the sacred thread in the 
upavUa way in the worship of gods, one should do with the 
right hand all religious acts. The question, is whether these 
acts should be done if not opposed to the sruti or should not be 
performed if opposed to what is taught in the Veda. The purva- 
paksa view is that these acts should not be done because they 
run counter to the sequence of the acts laid down in the Veda* 
For example, the Veda says, ‘ after getting ready a bundle ( or 
handful ) of kusa grass called veda one should prepare the ved* 
( altar ) ’. Here the preparation of the vedi is declared to follow 
immediately after the getting ready of a handful of kusas. If 
after the handful is got ready a man has a sneeze he has accord- 
ing to Manu V. 145 and Vas. HI. 38 to sip water before going 
on with the preparation of the vedi. This would be against the 
sequence ( krama ) of acts laid down in the Veda. Strangely 
enough Mr. K.L. Sarkar in T.L.L. (on Mimaihsa rules) translates 
the words ‘ vedam krtva vedim karoti ’ as ‘ make the vedi and 
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then recite the vedas ’ (p. 241), thereby committing two mistakes 
He misunderstands the word ‘ veda* which in this passage only 
means a ‘ handful of kusas ’ and inverts the sequence of the 
acts denoted by the gerundial termination ‘ tva On account 
of these two mistakes the discussion on pp. 240-242 is mislead- 
ing and obscure. If a man were to do the things required*in a 
vedic rite with both hands, he would be able to do them quickly- 
The smrti rule that every religious act should be done with the 
right hand alone interferes with the quick performance of 
religious acts. The established conclusion is that these religi- 
ous acts ( such as acamana ) are performed by the sistas, are 
prompted by no visible motive ( such as covetousness ) and are 
therefore to be looked upon as authoritative, being not opposed 
to »uti. Kumarila does not like this way of explaining the 
sutras, since the instances given by Sahara really do not 
deserve to be put forth as even prima facie opposed to Sruti. 
The Tantravartika ( p. 201 ) sets out sruti passages wherein the 
wearing of the sacred thread in the upavlta form^^ (Tai. S. II. 5. 
11. 1 and Tai. At. II. 1 ), acamana ( Tai. A. n. 11 ), are enjoined. 
Therefore it explains the sutras in a different way. It splits up 
Jai. L 3. 5-7 into two adhikaranas. The first two constitute one 
tdpic. The purvapaksa^*^ is : those precepts of Buddha and other 
founders of sects, such as the construction of monasteries and 
parks, the insistence on desireleBsness,the practice of meditation, 
ahimsa, truthfulness, restraint of senses, charity and kindness, 
are such that they are also laid down by the Veda, are not 
opposed to the ideas of sistas or do not run counter to nor rouse 
those who know the Veda to anger and therefore they must be 
held to be authoritative. This is denied by saying that the 
Bauddha doctrines even on the abovesaid matters are not to 


1636. Vide H. of Dh. vol. II. pp. 287, 288, notes 671, 677 for the 
passages of Tai. S. and Tai. S.. 
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1620 above. 
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be accepted as authoritative since only a limited*^ number 
( 14 or 18 ) of vidyas ( the four vedas, the upavedas, the angas 
of the veda, the 18 smrtis, puranas, Dandaniti ) have been 
accepted by the vedic sistas as authoritative on matters of 
dharma and the works of the Bauddhas and Jainas are not 
included therein. Just as milk though originally pure becomes 
useless and unreliable when put into a bag of dog-skin, so the 
doctrines of Bauddhas such as ahiihsa, though based on truth, 
are useless and are not authoritative in themselves for the 
followers of the Veda. 

The Tantravartika hdlds that Jai. L 3. 7 is an adhikarana 
by itself and is concerned with the authoritativeness of sadacara- 
( the customs and usages of sistas ). Its position is that those 
usages are authoritative that are not opposed to express Vedic 
texts, that are practised by Vedic sistas under the belief that 
they are right conduct ( dharma ) and for which no visible 
motive ( such as pleasure or the satisfaction of desires or the 
acquisition of wealth ) can be predicated. Sistas are those who 
perform the religious acts expressly enjoined by the Veda. They 
are not so called because they practise what is said to be 
sadacara ; otherwise there will be an argument in a circle (in the 
form ‘ sadacara means what is practised by sistas and sistas are 
those who practise sadacara ’ ). The practices traditionally 
handed down from generation to generation which are observed 
by sistas ( as stated above ) with the idea that they constitute a 
part of dharma must he regarded as dharma and as leading to 
heaven.^*^ Practices do not become authoritative by the mere 
fact that no such motive or purpose can be postulated for them, 
but they become so only when they are observed by Sistas as 


1638. Vide Yaj. I. 3 for the 14 Vidyasthanas. For the four upavedas' 
which raise the number to 18 vide n. 17 p. 10 above. Acc. to the Nyayasudba 
(p. 183) Ayurveda, Dhanurveda, Gandharvaveda aud Artha»stra are four 
Upavedas; Mlmaihsa and Nyaya (logic) are two upahgas, (not the 

Vedahga on phonetics) is separately mentioned because there are works on 
phonetics like that of Katyayana laying down special rules for distinct 
&khas. Dandaniti is the same as Artha^stra. 
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part of dharma. The Tantravartika ( p. 205 ) gives certain 
illustrations of such practices viz gifts, japa, matirajna 
( offerings to the mother Goddesses ), the ' festival of Indra’s 
banner, fairs held at temples, fasts by maidens on the 4th day 
of a month, gifts of lamps on the first day of Kartika, the 
spring festival on the first day of the dark half of Phalguna 
&c. The Tantravartika is careful to point out that many 
activities such as agriculture, menial service or trade that are the 
means of securing wealth and pleasures and that give rise to 
several fixed and varying acts and also such actions as eating 
sumptuous food, drinking, sleeping on soft beds, possessing a 
charming house and garden, engaging in painting, singing and 
dancing, enjoying the fragrance of sandalwood and flowers, all 
of which are common to mlecchas and Aryas, are not deemed by 
any one to he part of dharma and that it does not follow that, 
because a few actions ( of sistas ) are accepted as dharma, all 
their actions are to be looked upon as dharma.'^^ In ordinary 
life certain practices only are deemed to be Sistacara, while 
there are certain other acts that are common to all human 
beings ( including Matas ), but are not so regarded. Certain 
practices such as worship of gods and honouring brahmanas are 
seen to be common among all people and yet do constitute 
dharma, because that is deemed to be so by the MMas. Those 
practices alone are dharma that are observed by sistas only as 
obligatory on them and not other practices that are common to 
all beings. The Trantravartika then refers to the Dharma- 


1640, For the festival called ladramaha, vide H, of Dh. vol. II. pp. 
825-826. The spring festival was one in which on the first day of the dark 
half of Phalguna people went about drenching each other in ordinary or 
coloured water discharged from syringes and the like : ‘ 

on on l. 3. 7. 

Modern practice combines this with the lighting of bonfires on the Full 
moon of Phalguna. The mythical origin of of modern days on the Full 

moon day of Phalguna is described in chap. 132 ). 

I ulreirw ilrergixuiT it ug « ?5t% it } 

vif5raini»<min4ll4iM 41^: n 'tr*. i jr ^ 

infSmnm: « assr. p. 206: ^ ft fikat ^ 

tu afa«vt • fF44irS<fi p. 208. 
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sutra*®** of Gaut. ( L 3 ) and Ap. Dh. S. (H 6. 13. 7-8) which say 
that ancient ( or great ) men in several instances were guilty .of 
transgressions of dharma and of committing desperate acts, 
that on account of their spiritual merit they did not incur sin 
but if a man of later days were to follow them in the same acts 
he would sink into hell. It then gives twelve instances of lapses 
from good conduct ( attributed even to avatars ) that were trans- 
gressions and either explains them away or says that they were 
due to wrath, hatred or other passions, were not intended by the 
authors ( of those acts ) themselves to be dharma and are not to 
be looked upon as sistacara by modern men. The instances are : 
(1) Prajapati who is said to have approached Usas, his daughter 
( Sat. Br. I. 7. 4. 1 or Ait. Br. 13. 9 ) ; (2) Indra, who is described 
as the paramour of Ahalya ( in the Subrahmanya litany ); (3) 
Nahusa, who occupied the position of Indra, made approaches to 
Saci, the wife of Indra (Udyoga,chap. 13 flf ) and was transformed 
into an ajagara (Boa Constrictor) ; (4) Vasistha, who when his 100 
sons were devoured by a demon, was so struck with grief that he ^ 
threw himself bound into the Vipasa river{N irukta IX.26, Adiparva 
chap. 177. l-6 = cr. ed. 167. l-6,Vanaparva 130. 8-9, AnusasanaS. 
12-13 ) ; (5) Pururavas who thought of dying by hanging or by 
being devoured by wolves ( Bg. X. 95. 14, Sat. Br. XI 5. 1-8 ) 
when separated from Urvasi ; (6) Vi&vamitra, who officiated as 
priest at the sacrifice of Trisanku that had become a candala 
through a curse (Adiparva 71. 31-33 ); (7) Yudhisthira who took 
DraupadI as wife although she had been won by his youngej. 
brother Axjuna hy his skill in archery and who prevaricated in 
order to bring about the death of his brahmana teacher Drona 
C Dronaparva 190. 55 ) ; (8) Krsna Dvaipayana ( Vyasa ), who 
thought himself a perpetual student, procreated by niyoga at 
the request of his mother Satyavatl two sons on the widows of 
his brother Vicitravirya; (9) Bhisma who lived on without be- 
longing to any ( of the four ) aaramas and who is said to have 
performed several Asvamedhas though he had no wife ; (10) 


1642. sst I I. 3-4 ; 

••• wrnt ^ I i 

I anv. %. u. 6. 13. 7-9 ; vrmas^ x. (’pni 33. 30) has a verse 
to the same effect. 
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Rama who performed Asvamedha accompanied by a golden 
image of Sita ; (11) Dhrtarastra, though blind, performed sacri- 
fices; (12) Vasudeva and Arjuna are described as being drunk 
and as having married Rukminl and Subhadra respectively who 
were their maternal uncle’s daughters ( such marriages being 
forbidden ). Kumarila, like a modern comparative mythologist< 
explains ( Tantravartika p. 208 ) that Prajapati means ‘ the Sun ’ 
who approaches ( i. e. rises after ) the Dawn. This explanation 
is as old as the Ait. Br. 13. 9 where it is said that there are two 
views viz. it is either ‘ Heaven’ or ‘ Usas’ that is meant by the 
word ‘daughter.’ Similarly Indra and Ahalya respectively 
mean the Sun and the Night and jara means literally ‘one who 
makes to disappear or wither away ’ ( and not paramour ) in that 
passage. Vide H. of Dh. vol. 11. p. 1145 note 2550 for the epi- 
thet ‘ Ahalyayai jara ’ in the Veda and quotation from Tantra- 
vartika. The story of Ahalya and Indra varies in its details in 
the epics. Vide Ramayana I. 48, Udyoga 12. 6. These two are 
instances of transgression of dharma ( dharma-vyatikrama ) and 
the next case of Vasistha is an example of sS/msa ( through 
sorrow ). Kumarila says that Visvamitra was prompted by his 
hatred of Vasistha and his pride, that the sin accruing from his 
act would be neutralized by his great austerities. So his 
actions cannot serve as a model for imitation by others. Vyasa, 
who \fra8 a son of Satyavatl from Parasara when she was a 
maiden, had Vicitravirya as ( his uterine ) brother after Satya- 
vatl married Santanu. In the case of a brahmacarin, sexual 
intercourse is most reprehensible ( vide H, of Dh. vol. II. p. 374 )r 
But Vyasa agreed to niyoga because of his regard for his mothe. 
as allowed by Gaut. 18. 4-5. Kumarila adds that Vyasa could 
do so on account of his great past and future austerities, that 
another person with similar qualifications may do so even in 
spite of all prohibitions, since the Mahabharata ( Asramavasika 
30. 24 ) says ‘ sarvam balavataih pathyarh ’ ( to the strong every- 
thing is wholesome or allowable ). He gives an apt illustration. 
An elephant can devour branches of trees without harm, but 
others doing so would meet death. Daksa V.IO prescribes ‘anasra. 
ml na tistheta ksanamekamapi dvijah ’ ( a twice-born person 
should not stay even for a moment unattached to some asrama). 
Bhl^a remained unmarried out of filial devotion to his father 
and R^a could not think of another wife as he was so much 
attached to Slta. Kumarila boldly asserts that Bhisma had a 
wife only for the purpose of the sacrifices he performed ( though 
this is mentioned in no Itihasa or Purana ) and relies upon the 
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mode of proof called arlhdpatti for this***^ . His words are given 
below. This and some other explanations offered by Kumarila 
shed a very interesting light on the theological apologetics of 
Mlmaihsakas. Vide H. of Dh. vol. II. pp. 558 and 684 for Kama 
and the golden image of Sita. As to Yudhisthira’s bringing 
about the death of his brahmana teacher the explanation is that 
the former performed Asvamedha after the end of the war hy 
way of prayascitta ( vide H. of Dh. vol. II. p. 147 n. 333 and pp- 
1236-37 notes 2674-75 for Asvamedha as the re mover of all sins). 
As to DraupadI being the wife of five brothers Kumarila quotes 
Adiparva 198. 14 ( =cr. ed. 190. 14) and offers several explana- 
tions ( p. 209 ), the most astounding being that there were five 
wives of the five brothers whq were so similar that they were 
all referred to as one. As the Nyayasudha ( p. 194 ) remarks, 
these various explanations were offered to show off great re- 
sourcefulness of interpretation ( parihara-vaibhavartham ), 
the proper one being that the practice of the Pandavas was an 
evil one and was not to be imitated. A blind man could not 
perform sacrifices and was excluded from inheritance. Vide H. 
of Dh. vol. II! p. 157 n. 369 and vol. HL p. 609 n. 1154. But 
Kumarila says that as Dhrtarastra was blessed with sight for a 
while and saw his deceased sons through the miraculous power 
of Vyasa ( Asramavasiparva chap. 32-37 ) he might have been 
endowed with sight at the time of the sacrifices or what is 
meant is that he made gifts which are spoken of as sacrifices- 
As regards Subhadra, Kumarila Eisserts that in spite of the fact 
that Subhadra was said in the Adiparva ( 219. 18 = cr. ed. 211. 
18 ) to have been the daughter of j Vasudeva and sister of Krsna. 
she was really the daughter of Krsna’s stei>-mother’s sister or 
the daughter’s daughter of the sister of his stei>-mother’s father 
( a female cousin being often called a sister among the Latas )• 
Vide H. of Dh. vol. II. pp. 459-460 and notes to my edition of 
the text of V. Mayukha ( pp. 200-202 ). Kmna’s marriage with 
Rukmini is to be similarly explain^d. It is somewhat surpris- 


1643. i 
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ing that Khandadeva states that it is nowhere found that 
Subhadra was the daughter of Vasudeva. Probably he had a 
corrupt reading of the Mahabharata passage before him. As to 
the charge of drinking spirituous liquor (ubhau madhvasa- 
vaksibau in Udyogaparva 59. 5 ) against both Vasudeva and 
Arjuna, they were both ksatriyas and only brahmanas were 
prohibited from drinking any kind of intoxicating drink ( Gaut. 
IL 25 ), while to ksatriyas and vaisyas two kinds of wine called 
madhu ( liquor from honey or madhuka flowers ) and sidhu (rum ) 
were allowed and only paiatl { spirituous liquor distilled from 
flour ) was forbidden ( by Gaut. IL 25, Manu XI. 93-94 ). 

Kumarila offers some other explanations of Jai.'^* I. 3. 5-7 
which need not be set out here. 

Kumarila mentions certain practices of his times and 
concludes that they are to be condemned and not to be followed 
or regarded as authoritative. He says:^*^^ even in these days 
brahmana women of Ahicchatra and Mathura drink wine ; 
northerners ( northern brahmanas ) engage in such transactions 
as the gift and sale of horses and mules that have a mane, asses, 


1644. 11. I. 3. 7. will have to be read as ‘ ^Kuku^u) 

’ acc, to Kumarila, Khandadeva and others if 
Sahara's interpretation of the sutra is to be accepted. ‘ 

on I. 3. 7 p. 36. Kumarila implies a purvapaksa and holds 
that I. 3. 7 is the sutra giving the final conclusion only and as an 
independent adhikarana by itself. 


I 3 ^ 3 . p. 204. is modern Ramnagar 

in Rohilkhand. Vide JRAS. for 1903 p. 292. The form 
occurs in a Pabhosa Inscription ( E. I. vol. II. at p. 243 ). For the 
different views about vide H. of Dh. vol. II. pp. 

458~463. KuUuka on Manu XI. 95 notes that certain commentators 


held that the prohibition against drinking in the case jof brahmanas did 
not apply to brahmana women. Vide H. of Dh. vol. II, p. 765 for ^^513 
with wife and children and pp, 181 and 839 about gift and sale of horses 
and animals with two rows of teeth, where Tai. S. II. 2. 6. 3 and 11. 
3. 12. 1. and Jai. UI. 4. 28-31 are cited. 
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camels and animals with two rows of teeth and eat from the 
same plate with their wives, children and friends ; hrahmanas of 
the south enter into matrimony with the maternal uncle’s 
daughter and take their meals while seated on a couch ( of 
wicker work ) ; both ( hrahmanas of the north and south ) take 
cooked food ( kept in iwts ) that remains after their friends or 
relatives have partaken of it or that has been touched by them 
( at the time of eating ) ; they chew betelnut leaves that have 
been touched by persons of all varnas, do not perform sipping 
of water ( acamana ) at the end of the chewing of betelnut, wear 
clothes washed by washermen and brought on the back of asses ; 
they do not avoid contact even with persons guilty of grave 
sins ( except of brahmapa murder ). There are everywhere an 
infinite number of very obvious transgressions of the subtle 
dictates of dharma laid down for each man, caste or family, 
that ( transgressions ) are contrary to ^ti, smrti and each other 
and that have a visible purpose behind them. It is not possible 
to regard such practices as authoritative.’ Similarly Varadar&ja, 
(1600-1660 A. D. ) a pupil of Bhattoji Diksita, in his work styled 
the Girvanapadamanjarl in a dialogue between a Kanyakubja 
brShmana and a sanmjdsin hailing from Vijayanagara makes 
the hrthmana host say that each country has certain practices 
which are duracaras such as marrying a maternal uncle’s 
daughter in the south, marriage of girls among southerners 
even before they are four years old, sitting down to a meal 
without bathing in Karnataka, in Maharastra the marriage 
of a younger brother before an elder one, in the hilly country 
the practice of niyoga ( vide Mr. P. K. Gode’s interesting paper 
in ‘ Bharatiya-vidya ’ vol. VI pp. 27-30 ). 

According to Sahara, Jaimini in I. 3. 8-9 deals with certain 
words like yava, vardha and velasa, that have different signi- 
ficances among Aryas and Mlecchas ( and therefore these sutras 
constitute what is called yavavarahadhikarana ). But Kumarila 
does not like this view of Sahara and proposes another topic for 
these two sutras, viz. the relative strength of smrti and sadacara 
where they are in conflict. Here there are three po^ible 
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views, viz. that both are equally strong and so there is an option 
in case of conflict, that acara is stronger, that ^mrti is the 
stronger of the two. The prima facie view is that both are 
equally strong, since smrti and sadacara are both inferred to be 
based upon, Veda. Kumarila’s own final conclusion is that 
smrti is of greater force than acara, that is, where they come in 
direct conflict smrti should prevail. His position is that, though 
both smrti and acara are to be deemed to be based on Veda, 
there is a difference between the two. People have full faith in 
such smrtis as that of Manu and Manu and others are believed 
to have been inspired sages and are the propounders of the rules 
of dharma scattered about in various Vedic sakhas, while the 
same cannot be said about modern men and their practices 
cannot claim or possess the same weight and allegiance that 
the practices laid down by Manu and other sages can. From 
the practice of sistas one may infer a smrti as the root thereof 
and then further one may infer a sruti as the root of the smrti. 
Therefore acara is removed by two stages from the Veda, while 
smrti is removed only by one stage from the Veda. Hence 
Kumarila says that in case of conflict smrti should prevail over 
acara. The practices that are discussed here ( acc. to Kumarila, 
Parthasarathi and others ) are such as the marriage with a 
maternal uncle’s daughter or with a paternal aunt’s daughter and 
the like that are in vogue among certain people and that are yet 
opposed to smrtis (such as Manu XL 171-72 ) and for which a 
visible motive can easily be found ( kamadihelvantaram spasta- 
meva driycU-e, as the Sastradipika says ). 

Kumarila gives another ( and so a third ) explanation of 
Jai. I. 3. 8-9 which need not detain us here. 


1647. ^ t 5 Trm«n SIT I 1. 3. 8-9. Acc. to 

here ^rsi means while acc. to Sahara’s gloss means 

. Sir G. Jha in ’ PurvaminumM in its sources ' p. 226 translates 

• giving and accepting in gift and buying and selling lions, horses '. 
means ‘a lion’ also, but it is hardly possible to believe that gifts of lions were 
made to brahmanas or that they accepted them. %ttR must be taken as an 
adjective of ‘as'va’ here. The on III. 4. 34 remarks, 

w g 

• This shows that the 
prohibition against the gift of ’kesarin’ refers to the gift of horses. 

Sahara on Jai. VI. 7. 4 makes this quite clear when he says that in the 

Visvajit where the sacrificer had to make a gift of all his wealth, horses 

( Continued on the next page ) 
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Jai. L 3. 15-23 constitute what is called Holakadhikarana, 
or Samanyasrutikalpanadhikarana. The first two and the last 
two sutras are the most important. Certain practices^®** like 
the Holaka ( spring ) festival are observed by the easterners, 
certain others like Ahninaibuka ( worship of growing Karafija 
or Arka or other trees as handed down in one’s family ) by the 
southerners, and the Udvrsabhayajna (honouring oxen on the 
Full Moon of Jyestha and making them run a race) by the nor- 
therners. The question is : whether, in making an inference 
about these practices being based on Veda, one was to suppose that 
the inferred Vedic text also should be restricted to the easter- 
ners and the like^**’. The purvapaksa view is that the sruti to 
be inferred as the basis of the respective practices must be 
deemed to be restricted to certain persons only ( such as the 
easterners i. e. pj-acyas Sea . ). The established conclusion is that 


( Continued from the last page ) 

should not be gifted ou account of the prohibition contained in ‘ he does not 
give kesarin qq ft H 
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»a]«siT I qm ; the word er ge i d means f^ or argnurai or qr g u q; . The first 
two g^s may be briefly but closely paraphrased as ‘ ar g ni ^q aT vU ai tq 
saqRudtdicsmioni^gjn fift; qaia 1 a vr%- 

arft a qraud; ' 33^^ fauTv^ arrt TiauHtabjtnaaPFq sTnqfq 

Tnaiau nfntni^. pp- lOO-lOl. Thisan^Rsruj is called i^ i an because the first 
example in refers to the' practice of g l giaiT. tui. on ng VIII. 46 refers 

to ^aiauq^T as a practice of the northerners. The sqt. UT- explains : 
‘ arfFatcTTai thjiau • W’Hfa r aa a!T«taffitT»na^%aaTf3nfta>nTifi^3^5%- 
ar-Aqa i >ilaf4ii^<i r umftj i. > 

1649. Vide the following remark about the demand for the divine 

origin of laws and usages from Berolzbeimet : “ historically political power, 
legal regulation and customs were popularly conceived as expressions of the 
Divine Will” (Author’s Preface, p. XLIV, in ‘ the World 'g Legal Philoso- 
phies’). . j 
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such practices must be deemed to be meant for all , since the 
general rule about vedic injunctions is that they are applicable 
to all. The performer specially meant by each Vedic injunction 
is known in either of three ways.^^ viz. by capability, by non- 
prohibition and by the employment of a special epithet or 
attribute. When it is said ‘ smrgakamo yajeta ’ then only the 
three twice-born classes are meant, for, they alone are capable 
of tending the sacred fires and of possessing Vedic learning 
and a sudra is not a fit person to whom that injunction can 
apply. Those who are guilty of grave sins ( patUa ) and the 
impotent are prohibited from performing Vedic rites. When 
the Veda says ‘ raja rajasuyena yajeta' there is a special attribute 
of the performer ( viz. being a ksatriya ) prescribed by the sruti 
and so no one else can perform Rajasuya. When none of these 
three exists a Vedic vidhi is in general meant for all (sarvadharma). 
The practices of Holaka, Vrsabhayajna and the like should not 
be held to ba restricted to certain countries or people only, but 
should be inferred to be applicable to all. When a man leaves 
the east and goes to the south, he may still perform the Holaka 
festival ; while a man from the eastern country itself may not 
perform it at all. Further the words ‘ southern, eastern and 
northern ’ are relative. A country that is called southern may 
be to the north of another. Therefore Holaka and other practices 
are not invariably concomitant with particular countries or 
peoples. Nor can it be said that those practices require those 
particular countries for their performance in the way in which 
wuti expressly requires the Vaikvadeva rite ( one of the four 
cSturmasyas ) to be performed on a spot that slopes towards the 
east. The Tantravartika^^ points out that persons receive 
appellations from names of countries on various grounds as 
being born in a country or as residing therein or as coming 
from that country or as going to that country. Medhatithi on 
Manu Vm. 46 says the same. 


1650. 5kit ’ 

nwRRV i p. 246 (explaining 
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p. 251. The last half refers to Fanini IV, 3. 89, IV, 3. 53, IV. 
3- 25, IV . 3. 74 respectively ; 
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The Tantravartika explains that the first two sutras are 
meant to refer to another question also, viz. whether the rules of 
the grhyasutras*®*^ and of such dharmasutra works as the sutra 
of Gautama are authoritative only as to certain groups or are 
meant to be authoritative for all. He begins by saying that 
the Puranas, the Manusmrti and Itihasa ( i. e. the Mahabharata ) 
are equally authoritative for all people and then points out that 
the Gobhila-grhya and Gautama-dharmasutra are traditionally 
accepted by the students of the Samaveda, that the dharmasutra 
of Vasistha is accepted by the students of the Pgveda, the sutra 
of Sankha-Likhita by the followers of the white Yajurveda and 
the sutras of Apastamba and Baudhayana by the followers of 
the Taittrrlya Sakha. The Sastradipika explains that an author 
who was a student of the Samaveda taught his own work to his 
pupils who also learned the Samaveda under him, that these pupils 
in their turn taught that work to others and in that way there 
arose a tradition among the students of the Samaveda to study 
the sutra of Gautama. Therefore, to say even as to grhya 
works that they are restricted to particular groups of persons is 
not correct. Similarly in the case of practices there is no 
epithet or attribute that is common to all those who practise 
them or which distinguishes those who do not observe them 
from those that observe them and therefore it is not possible to 
restrict such practices as Holaka to particular countries or 
groups of people. 

The requisites of valid customs as laid down by the emi- 
nent writers of the Purva-mimaihsa school may now be sum- 
marised. Such customs must be ancient, must not be opposed 
to the express texts of the Veda or of smrti, must be such as to 
be regarded as obligatory by the sistas and must be observed 
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by them with the consciousness that they are so, they must 
not have a seen or visible purpose, and they must not be im" 
moral It has to be remembered that the purvamlmamsa 
writers did not lay down anything about the binding character 
of usages that were peculiarly secular but restricted their 
remarks to customs and usages that had more or less an unseen 
cT spiritual purpose. Khandadeva emphasizes this by stating 
‘ only those customs can be deemed to be based on the Veda 
that are not opposed to the Veda and smrtis and that are obser- 
ved by respectable people under the belief that thereby they are 
carrying what dharma dictates ’ Medhatithi on Mauu^®* 
II. 18 makes this position quite clear after quoting a verse of 
Kumarila ‘ a smrti that is opposed to the Veda or is self -contra- 
dictory, or has a visible secular purpose or expressly states a 
motive ( for observing its precepts ) cannot be deemed to be 
based on the Veda’, The Mlmarnsa-kaustubha ( p. 51 on Jai. 
I. 3. 7 ) quotes a verse to the effects that ‘ only those whose 
ancestors also observed certain usages handed down from gene- 
ration to generation would not incur blame by observing them 
( if they are opposed to sruti or smrti ), but not others ( who 
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deemed to be based on Veda (since otherwise Veda will be held to be 
not nitya). 
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cannot rely on such a state of things ) ’, In a learned discus- 
sion on badha Kumarila in his Tantravartika ( on Jai. UL 3. 14 
pp. 859-860 ) brings together many badhas out of which those 
that are relevant to this discussion are given in the note 
below It says that inference is set aside by direct percep- 
tion, smrti by sruti, a smrti not composed by an authoritative 
person and that is self-contradictory is set aside by a smrti that is 
authoritative and not self-contradictory, a smrti that has a 
visible worldly purpose by one that has an unseen spiritual 
purpose, a smrti based on inference drawn from a sruti or based 
upon a commendatory vedic passage is set aside by a smrti 
based upon ( a direct ) sruti text, a usage is set aside by a smrti 
and one usage is set aside by another usage that is accepted by 
more respectable people &c. 
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CUSTOMS AND DHARMASASTRA WORKS 

It is now necessary to see how Dharmasastra works have 
dealt with the authority and binding force of customs and 
usages. Sadacara is defined by Harlta as follows — the 
word ‘sat’ means ‘ good’ and the good are those who are free 
from (moral) taint; the practices of such people are called 
sadacara. Vide Manu II. 18, which also defines sadacara. 
Even the most ancient sutras testify to the fact that numerous 
customs and usages had arisen in different countries and vil- 
lages. The Asv. gr. ( L 7. 1-2 ) says,*^®* ‘various indeed are the 
observances of ( different ) countries and villages ; one should 
follow those in marriages ; what, however, is common ( to all 
or most ) shall be declared by us ’. The Ap. gr. ( IL 15) declares, 
* people should understand from women what procedure is to be 
observed (according to custom)’ and the Ap. Dh. S. provides 
(1.7. 20, 8 = IL 11. 29. 14 ) that one should regulate one’s 
course of action ( in difficult or doubtful matters ) according to 
the conduct which is unanimously approved of in all countries 
by the Aryas ( men of the three higher castes ), who have been 
properly disciplined, who are aged, who have restrained their 
senses and who are neither covetous nor hypocritical and con- 
cludes with the aphorism ( II. 11. 29, 15 ) ‘ some teachers hold 
that the rest of the dharmas ( not set out in this work ) may be 
understood from women and from men of all castes ’. Baud. 
Dh, S. ( I. 5. 13 ) states ( on the subject of Sraddha ) ‘ the us- 
ages of people should be followed as to other rites to be per- 
formed ’. Several grhyasutras ( like Paraskara IL 17, Manava 
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gr. 1. 4. 6) refer to the practices of people that should be followed 
in such matters as commencing agricultural operations, holi- 
-days &c. It is needless to set out these in detail here. Manu^*®' 
IV. 178 pronounces the general prescription for all men, ‘one 
should walk in the path of good men which their fathers and 
grandfathers trod; by so doing one- will come to no harm’. 
For ordinary men this procedure is easy to understand and to 
follow. This dictum sets a premium on the attitude of no change 
in any matter for fear that change may lead to some unexpected 
harm and has been throughout the ages up to the present the 
motto of most people in India. As acara or sadacara is tangible 
and requires no effort to decide between conflicting views, we 
find eulogies of it in the earliest smrtis and puranas. Vide 
Manu IV. 155-158, Vas. VI. 6-8 (the first and last of which are 
the same as Manu IV. 157-158), Anusasanaparva 104. 6-9, Visnu 
Dh. S. 71. 90-92 ( which are almost the same as Manu IV. 155, 
156, 158 ), Markandeya chap. 34, Brahmapurana 121. 6-9, Visnu- 
purana III. chapters 11-12, Kurmapurana (uttarardha, chap. 15). 

The general rule about the binding character of customs is 
set out as follows. Gaut. ( XI. 20) observes, ‘the dharmas 
( customs ) of countries, castes and families, which are not 
opposed to the Vedic scriptures, are authoritative and binding’. 
Gaut. provides in the next two sutras that cultivators, traders, 
herdsmen, money-lenders and artisans can lay down conven- 
tions or usages that would be binding on the respective classes, 
that when a dispute arises as to these usages the king should 
learn affairs from those who wield authority over those classes 
and decide the dispute accordingly. Vas. 1.17 states, ‘Manu has 
declared that the ( peculiar ) customs of countries, castes and 
families may be followed in the absence of rules propounded 
by the Veda’, and in XIX. 7 prescribes that the king should 
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enforce these among the four varnas. Ap. Dh. S, IL 6. 15. 1 
appears to lay down that the customs of countries and families 
( if not opposed to Veda) are authoritative and are to be follow- 
ed in the respective countries or families. But this view seems 
to be unacceptable to Baudh. Dh. S. ( I. 1. 19-26 ) which 
says,^®*^ ‘there is difference of opinion regarding five (practices) 
in the South as well as in the North. We shall explain those 
peculiar to the sov^th. They are : to eat in the company of ( in 
the same plate with ) one whose upanayana is not performed, to 
eat in the company of one’s wife, to partake of stale food, to 
marry the daughter of a maternal uncle or of a paternal aunt. 
Now ( the customs peculiar ) to the north are : to sell wool, to 
drink rum, to deal in the sale of unimals with an upper and a 
lower row of teeth, to follow the profession of arms and to travel 
by sea. He who follows ( these practices ) in any other country 
than where they are generally in vogue commits sin. For, in 
respect of these customs the authoritativeness must be restricted 
to the respective countries. Gautama declares that this is false. 
And one should not approve of ( accept ) either ( of the two sets 
of practices ), because they are opposed to the tradition of sistas 
( or opposed to the smrtis and the views of sistas ) ’. The 
Tantravartika^“^ ( p. 211 ) mentions the argument of some con- 
cerning these passages of Ap. and Baud. viz. that Apastamba’s 
very general statement that practices of countries and families 
are authoritative in the respective countries cannot be accepted 
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as valid, as it is opposed to the views of Gaut. ( XL 20 ), ag 
Baud, expressly states that certain practices though prevalent 
in certain localities cannot be accepted as valid and binding 
even in those localities because they are opposed to the express 
words of such authoritative and highly venerated smrtis ( as 
those of Manu ). Manu in several places provides for the enfor- 
ceability of customs and usages. In Manu VH 203 it is said, 

‘ the conqueror should hold as authoritative and binding the 
lawful customs of the conquered country, just as they are stated 
to be ’ and in Manu VIIL 41 and 46 it is provided, ‘ A king 
who knows dharma ( sacred law ) should carefully inquire into 
the customs of castes, of countries, of guilds and of families 
and settle ( or enforce ) the customs peculiar to each. Whatever 
may have been practised by the good and by twice-born men 
devoted to dharma, that shall be established ( by the king ) as 
the law, provided it be not opposed to the ( customs of ) coun- 
tries, families and castes’. Medhatithi adds that the king has 
to see whether the customs of countries, families, castes and 
guilds are directly in conflict with the Veda or are harmful to 
others or utterly immoral ( such as marrying one’s mother ) and 
only those that are found not to be so are to be enforced by the 
king and he'*®* adds on Manu 11. 6 that the practices of sistas 
( persons who are well conducted, free from greed and learned 
in the Veda ) on matters on which the Veda and smrti are silent 
and which they observe with the consciousness that they { prac- 
tices ) are right ( dharma ) should be deemed to be based on 
Veda. He offers certain illustrations of such practices and also 
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relies upon the words of the Mahabharata ( Vanaparva 313. 
Il7 ), ‘ what is true dharma is concealed as in a dark cave; the 
( only ) path is to follow great men’. In I. 118 Mann declares 
that the ancient ( or long enduring ) laws ( or customs ) of 
countries, castes, families and the rules among heretics and 
companies ( of traders and the like ) have been dealt with by 
him in the sastra ( Institutes ). Yaj. I. 343 provides that when 
a conqueror reduces a country to subjection he should preserve 
intact whatever customs, laws and judicial procedure, and 
family usages are handed down from generation to generation 
therein ( provided they are not opposed to sastras and, as the 
Mit. says, he should not cause confusion by imposing the us- 
agM of his own country on the conquered country ). Yaj, H. 192 
( like Manu and Gaut. ) provides that the varying usages and 
conventions of sreuis ( guilds of artisans ), naigamas ( traders ), 
heretics and associations ( of soldiers and the like ) should be 
respected by the king in the same way as he honours the usages 
of learned brahmanas. About the latter Yaj. H 186 says that ■ 
the king should sedulously enforce the conventions of learned 
brahmanas which are not opposed to the dictates of the Veda 
and smrti ( such as about pastures, water-courses and wells and 
the preservation of temples) and he should also enforce his edicts 
that are not opposed to Veda and smrti ( such as making pro- 
vision for travellers and prohibiting the sale of horses to an 
enemy See.). Kautilya prescribes*^* that the king should 
follow as regards inheritance and partition the customs that are 
in vogue in a country, a caste, a sangha ( company or guild) or 
a village. Devala**®* and Brhatparasara ( X. p. 281 ) have a verse 
very similar to Yaj. I. 343. The MahabhSrata remarks that 
there is no custom or practice that can be said to be beneficial 
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to) King was to tolerate peculiar practices 

to- all alike From this it follows that variations in prac- 
tices were to be tolerated by the king. Brhaspati^*^ advises 
the king to keep intact the customs of countries, castes and 
faniilies that have been long in vogue in them and states that 
otherwise the subjects become irritated and disaffected and there 
is loss of wealth and army. He gives certain striking illus- 
ttations of peculiar practices: ‘members of the twice-born 
closes in the southern countries take in marriage their mater- 
nal uncle’s daughter; in the middle country (the country 
between the Himalaya and the Vindhya lying to the west of 
Prayaga and to the east of Vinasana where the Sarasvatl dis- 
appears, as said by Manu II. 21 ) artisans and menial workers 
eat the flesh of a cow ; in the eastern countries people ( all in- 
cluding brahraanas ) eat fish and women are given to adultery ; 
in the north women drink liquor and contact with them even in 
their monthly illness is allowed ; the people of the Khakt country 
take as wives the widows of their own brothers ; these several 
people are not liable to undergo punishment or penance because 
of their doing these things in the respective countries Medie- 
val writers differed about the meaning of the last half verse. 
The Madanaratna said ( acc. to V. P. p. 22 ) that there is neither 
punishment nor prayascitta when the above practices which are 
opposed to smrti texts are indulged in by the inhabitants of the 
countries specified, while the V. P. p. 22 holds that there is only 
absence of punishment at the king’s hands for these people in 
those countries, but they are still liable to undergo prayascitta 
and that if these practices are followed in other countries both 
punishment and prayascitta have to be undergone. 
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Kat^*” defines what is meant by the customs of countries 
and families and states how; and when they are to be enforced: 
' That is said to be the custom of a country, which is in vogue 
in a country, is of long standing and is not opposed to the Veda 
and Smrti. That is called family custom which has come down 
hereditarily in a family as right conduct ( dharma ) to be 
observed ( by members of that family ) ; the king should pre- 
serve it as it is. In disputes between the residents of the same 
country or capital, hamlet of cowherds, town or village the 
decision should be based on their own conventional usages, but 
in disputes between inhabitants of these and others the decision 
must be in accordance with the sacred texts. Therefore the 
king should decide the causes of people according to the rules 
of sastra : but in the absence of texts he should carry out ( the 
administration of justice ) according to the usage of the coun- 
try. Whatever conventions are settled in accordance with the 
consent of ( the people of a ) country should always be preserved 
in writing sealed with the royal seal. Such conventions should 
be sedulously upheld as if they were the dictates of sastra and 
the king should decide ( disputes ) after carefully consider- 
ing them.’ Here Kat. is principally concerned with the 
decision of legal disputes on the basis of the customs of 
countries and families, but his rules also have a general 
application. He also states that in the case of the conflict of 
laws by which the parties are governed sastra prevails. Pita- 
maha**^^ has a similar verse about the usages of towns, villages 
and guilds and mentions that Br. held the same view. Manu 
also ( VtH. 3 ) requires the king to decide the disputes of people 
according to principles drawn from local customs ( deiadrsta 
hetu ) and from the Institutes of law ( iastradrsta ). Medhatithi 
( on Manu VHI. 3 ) gives some interesting illustrations of local 
customs ; viz. in certain southern localities a sonless widow 
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occupies a square low table in the hall of justice, when she is 
struck with dice by the judicial officers and then she gets her 
husband’s property (this is a reminiscence of Nirukta HI. 5 
explaining Hg. I. 25, 7 ), in the north there is a custom that 
when certain persons come on behalf of a bridegroom seeking 
for a virgin in marriage and they are fed at the house of the 
girl’s father then it is implied that there is a promise to give 
that girl in marriage to that particular bridegroom. These two 
customs are not opposed to any Sruti or smrti ( and even the 
V. P. p. 10 refers to the second as prevalent in the north and 
Madhyadesa). But Medhatithi mentions other local usages 
that are opposed to smrti e. g. grain is lent in spring and in the 
autumn of the same year double of it is taken. This is opposed 
to the rules of smrti laying down rates of interest.- 

Very difficult questions arise in regard to the relative force 
of sruti, smrti and sadacara and numerous rules have been laid 
down in cases of apparent and real conflicts among them. As 
Manu n, 6, Vas. I. 4-5 and Yaj. I. 7 mention the sources of 
dharma to be ^ruti, smrti and sadacara in that order, the Mitak> 
Sara remarks that ‘ in case of conflict, each preceding one of 
those three has more force ( or binding character ) than each 
succeeding one.’ Sruti or Veda is recognised by all smrti writers 
as the highest or supreme authority for those who desire to know 
what dharma^®” is (vide Manu H. 13 and Yaj. I. 40 ). If two 
vedic texts of equal authority are in conflict, then Gaut“^® I. 5, 
Manu H. 14 and J^bali declare that there is an option. For 
example, there are two Vedic texts ‘he takes the sodasin cup in 
the Atiratra sacrifice ’ and ‘ he does not take the sodamn cup in 
the Atiratra ’. In this case there is an option. Similarly Vedic 
texts say that the daily Vedic agnihotra may be performed 
after sunrise, or before sunrise or when neither the sun nor stars 
are visible. Therefore there is an option, viz, the daily agni- 
hotra offering may be made at any one of the three times speci- 
fied ( Manu IL 15 ). But a vedic text 'which is in apparent con- 
flict with another is not always of equal force with that other. 
In such a case there is no option, and various rules are laid 
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•down in the PurvamimaihBa some important ones among which 
will be discussed at length in the section on Purvamlmamsa. 
Such texts may be explained by holding that one lays down a 
general rule ( samanya ), while the other lays down a special 
rule '( vi^esa ) or an exception, or that one is a vidhi and the 
other merely an arthavada or that the two texts have different 
scopes or refer to different ages &e. All these rules about the 
intei^retation of Vedic texts have been held to apply to smrti 
passages. For example, Manu VIIL 381 is a general rule abso" 
lutely prohibiting the killing of a brahmana. While Manu 
VIIL 350 allowing the killing of a brahmana in self-defence is 
a special rule or may be regarded as a mere arthavada ( viz. 
even a guru who is really not to be killed on any account may 
be killed when he is an atatayin, what of others, as the Mit, or 
Yaj. n. 21 explains ). Similarly Manu VUI. 351 saying that 
there is no fault { i. e. no sin, no punishment and no prayascitta ) 
in slaying an atatayin has restricted scope as applying only to 
an atatayin who is not a brahmana. A few more examples will 
be given immediately below. 

In cases of conflict between sruti and smrti, the rules laid down 
by the Purvamlmamsa have already been explained (pp. 832-34 ). 
Jaimini VX 1. 13-14 and Sahara furnish an example. If, relying 
on Manu VUI. 416, the purvapaksa were to argue that women 
. own no wealth and so should not engage in a vedic sacrifice 
then as that smrti so interpreted is opposed to the Veda it may 
be discarded by women Smrtis also lay down certain gene- 
ral rules on that point. Laugaksi and Jabala lay down that 
in case of contradiction between siruti and smrti, the former has 
greater force and that if there is no contradiction then what is 
laid down in the smrti should be observed as if it were laid down 
by the Veda. The Mit. on Yaj. UI. 46 admits that a proposit- 
ion of the Veda cannot be set aside { badhita ) by even a special 
proposition in a smrti text. But in spite of the general proposi- 
tion commentators like Visvarupa, Medhatithi and Vijnanesvara 
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had to admit that what was laid down by sruti texts was set 
aside or contradicted or abandoned by smrti texts or by popular 
sentiment. After the Udayaniya (concluding isU) in the Agni- 
stoma sacrifice was finished, a rite was prescribed by Vedic texts 
in which a barren cow ( called Anubandhya ) was sacrificed for 
Mitra and Varuna. But later on this was condemned and in 
lieu of a cow amiksa { mixture of heated milk and curds ) was 
substituted. Vide H. D. 11. pp. 1200-]201 for the anubandhya 
cow and p. 628 n. 1198 above for the verse quoted by the Mit. on 
Yaj. IL 117 condemning cow sacrifice in Kaliyuga. Yaj. HI. 
234 puts govadha ( slaughter of a cow ) at the head of upapa- 
takas. Medhatithi on Manu IV. 176 after stating that even 
such acts as donating all one’s property in the Visvajit sacrifice 
or killing a cow should not be done ( though sanctioned by the 
Veda ) remarks that he gives that explanation following his 
predecessors’ views but that to him it appears that an express 
* sruti text cannot be set aside by a smrti passage^”’. Visvarupa 
also ( on pp. 25-26 ) after adverting to the fact that Yaj. m. 234 
places govadha at the head of Upapalakas remarks that this may 
apply to the killing of cows spoken of in smrtis such as at the 
time of samavartana ( vide Manu HI. 3 ) and that the rule must 
be upheld that a smrti that is in conflict with an express text 
of the Veda is to be set aside. Sometimes even a smrti text 
though theoretically weaker than sruti was allowed to prevail 
over a sruti. For example, the Veda prescribes the filling of the 
cups of wine in Sautramani isti, but this is one of the matters 
prohibited in Kali^^ (vide chapter on Kalivarjyas below). 

The general rule is that when a custom or usage is opposed 
to the text of the Veda the latter must prevail. So early a 
writer as Apastamba states this nile emphatically in several 
places. In Ap. Dh. S. I. 1. 4. 8 it is stated ‘For, an ex- 
plicit sruti text has greater force than acara ( usage ) from 
which-a sruti text ( on which it may be supposed to be based ) 
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may be inferred.’ In I. 11. 30. 8-9 Ap. Dh. S. says, ‘ during the 
morning and evening twilights a snataka should be seated outside 
the village and should restrain his speech ( should not speak 
about worldly matters ) ; but ( an agnihotrin must not go 
out for ) what is enjoined hy sruti is of more force in case of 
conflict of duties ’. Similarly in Ap. 11. 9. 23. 8-9, ‘ It is the settled 
view of those who are deeply learned in the three Vedas that 
they are ( highest ) authority. They consider that the rites which 
are there prescribed for performance with rice, yam, animals, 
clarified butter, milk, potsherds ( in conjunction ) with the wife 
and accompanied by loudly or inaudibly recited ( mantras ) 
must be performed and that a usage opposed to these rites is 
without authority In spite of this and the doctrine of the 
Purvamimarhsa stated above ( p. 843 ) usages sprang up that 
were opposed to or gave the go-by to the prescriptions of the Veda 
as will appear a little below and particularly in the section on 
Kalivarjya. 

The conflict of smrtis among themselves presents much 
greater difficulties. From very ancient times authors of smrtis 
differed greatly among themselves. A few striking examples 
may be cited. Ap. Dh. S. ( I. 6, 19. 2-12 ) cites the views of ten 
predecessors on the question of the persons whose food may be 
partaken of by a brahmana ( ka aiyamiah ). The difference 
between Gautama and Baudhayana on the one hand and Ap. on 
the other on the question of the validity of certain usages in 
certain localities has already been referred to (p. 858). In III. 16 
Manu mentions three views ( and four sages ) on the question of 
the position of a brahmana who marries a sudra wife or has a 
son or a child from her. Baud. Dh. S. I. 8. 2, Manu III. 13, Visnu 
Dh. S. 24. 1-4, Par. Gr. I. 4, Vas. 1. 25 show that brahmanas were 
allowed to have sudra women as wives. But Yaj. I. 56 empha- 
tically dissents from this by stating ‘ this is not my view ’. In 
this state of affairs the medieval digests and commentators 
were hard put to it to evolve rules of interpretation. One rule 
early evolved was that when two smrti texts were in conflict, 
‘ reasoning based on the practices of elders ( sistas ) was of grea- 
ter force’ (Yaj. II. 21 )^^ 2 _ The Mit. explains that ratiocina- 
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tion may take the form of holding that one text lays down a 
general rule and the other lays down a special rule (which prevails 
over a general rule ), or the text may be held to relate to diffe- 
rent sets of circumstances or in the last resort it may be held 
that there is an option, but in arriving at these conclusions the 
practice of the old or of mstas who follow the rule in one text 
and discard or avoid the rule in the other text is the guide 
gj 1684 gi^es the following warning to those who do not take 
reasoning into consideration : ‘ The decision ( in a cause ) should 
not be given by merely relying on sastras, for in the case of a 
decision devoid of reasoning loss of dharma results’, Nar. 
{ I. 40 ) provides in a strain similar to the Mit., ‘ when there is 
conflict between two texts of dharmasastra, it is declared that 
the method to adopt is to resort to reasoning, for the practices 
( of sistas ) are of great force and the strict letter of the law is 
overruled by them (or properly understood through them )’. 
These provisions remind us of the working of the principle 
of mquitas applied by the praetors in Eome to the rigid older 
legislation or the influence of Equity in English Law. When 
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old rules become too narrow or are deemed to be not in harmony 
with the views of a changing or progressive society, it was 
thought to be the privilege of the king or the judge to adopt his 
practice to the existing state of society and not to decide a ease 
by a too strict adherence to ancient dicta. 

Another rule that was laid down was that in case of con- 
flict between dharmasastra and arthasastra, the former is of 
more weight or authority or that one should discard the rule in 
the arthasastra^*^ ( Ap. Dh. S. I. 9. 24. 23; Yaj. 11. 21 ; Nar. I. 
39 ; Kat. 20 ). Vide pp. 8-9 above for an explanation of this 
rule. The rule of the arthasastra has the accomplishment of a 
visible or worldly purpose as the goal, while the dharmasastra 
rule has as its purpose the securing of unseen or spiritual results. 
Therefbre the latter from a spiritual or ethical point of view is 
superior to the former. 

Several other methods of resolving conflicts between smrtis 
maybe mentioned here. Br.^*®* states: ‘Manusmrti occupies 
a pre-eminent position because it puts together the purport of 
the Vedas ; that smrti which is in conflict with the purport of 
Manu is not commended Afigiras also states that to follow 
the words ( of another smrti ) disregarding the unrivalled 
dharmasastra of Manu would not be beneficial to a person. The 
Mit. on Yaj. HI. 300 speaks of the Manusmrti and others as the 
great smrtis ( raaha-smrti ). Some writers quote the Vedic 
text ‘ whatever Manu said is indeed medicine ’ in this connec- 
tion, thereby identifying the author of the Manusmrti with the 
Manu named in the Vedas. But this does not afford much help* 
Another principle evolved was that certain rules of conduct 
and certain smrtis were of special authority in certain cycles 
of time. Manu (I. 85-86 = Santi 232. 27-28 = Parasara L 22-23 
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= Brhat-Parasara I. p. 55 ) himself says that the dharmas 
differ according to which of the four yugas is current, viz. tapas 
is the highest dharma in the Krta age, knowledge in Treta, 
yajna in Dvapara and only dana in Kali. This verse only 
means that in a particular yuga the predominant or easily per- 
formed dharma is the one indicated but the verse does not mean 
that a dharma predominant in one yuga was prohibited in 
another. Parasara I. 34 ( = Brhat-Parasara I. p. 55 ) declares 

that in the Krta age the dharmas ( to be observed ) were those 
promulgated by Manu, in Treta those of Gautama, in Dvapala 
those of Sahkha-Likhita and in Kali those of Parasara. This 
also did not solve all difficulties, since the medieval digests and 
commentaries found that even what was allowed by Parasara 
came to be disapproved of or condemned by the people. Many 
prescriptions of the smrtis were therefore included under Kali- 
varjya (acts forbidden in the Kali age) on the ground that action, 
though at one time prescribed or sanctioned by the sastra, 
should not be resorted to, if it has become hateful to the people, 
since it would not lead to heaven ( if persisted in ). This 
was the dictum of Yaj. 1. 156 ( = Brhan-Naradlya-purana 34. 13 ), 
Manu IV, 176, Visnu Dh, S. ( 71. 84-85 ), the Visnupurana (IQ. 
11. 7 ), Sukra IQ. 64, Barhaspatya-sutra ( on Arthasastra ) V. 16. 
Vide p. 630 and n, 1303 above. These texts were relied upon 
for prohibiting certain acts ( though done in former times ) by 
the Mit. ( on Yaj. Q. 117, IB. 18 ), V. P, ( p. 443 ) and others. 
But these devices of interpretation also proved futile in certain 
cases. On the question of the periods of mourning due to death 
for ksatriyas and others the texts are so various and so conflic- 
ting that even the great Vijnanesvara declares ( on Yaj. III. 32 ) 
that he is not going to furnish any orderly presentation of the 
smrti texts assigning to each its proper province, since it would 
be useless to do so in view of the fact that the usage of sistas 
did not agree with most of them Visvarupa also ( on Yaj. 
m. 30 ) is in the same predicament. The commentators (such as 
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Madhava in Par. M. on 1. 1. p. 84 ) were aware that peopl e would 
not go in for religious practices that called for great effort and 
would seek for such rules as would be easy of observance. 

In some cases it was provided that where there is a conflict 
among smrtis the view of the majority should prevail. Gobhila- 
smrti (III. 148-149) provides^*’^ that where there is a conflict 
among passages ( of smrtis ), authoritativeness rests with that 
view which is supported by a majority of the texts, but where 
two passages are of equal authority then reasoning has to be 
employed. The assumption or axiom was, according to Medha- 
tithi'®^ ( on Manu II. 29 and XL 216 ), Mit. ( on III. 325 ), Sm. C. 
(I. p. 5), Apararka p. 1053, Madanaparijata (pp. 11,91) and 
others that all smrtis form one sastra, that if some smrti texts 
on the same subject are in conflict there is an option and when 
there is no conflict all rules from all smrtis should be held 
applicable to the subject matter; this was based on the analogy 
of the maxim called ‘ sarva-sakhapratyayanyaya ’ or ‘ sakhan- 
taradhikarana ’ ( vide Jai. II. 4. 9 and Sahara thereon ). 

It is further provided that works of heretical sects were to 
be left out of consideration. Manu calls them smrtis, but they 
are outside the pale of Vedic orthodoxy. Manu ( XIL 95 ) 
declared,^*’* ‘the smrtis that are outside the ( pale of ) Veda 
and all false or fallacious doctrines are of no avail after death, 
because they are all based on ignorance ’. In the Vedantasutra 
(11. 1. 1) also the word smrti is applied to the w'orks on the 
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Sankhya philosophy. The Tantravartika ( p. 195 ) says that 
the Bauddhas and other heretical sects do not admit that their 
doctrines are based on the Veda, like' a bad son hating his 
parents ; the prescriptions contained in their works ar^ opposed 
to all the 14 vidyas except in the case of a few sentences laying 
down restraint of senses, charity and the like ; they were 
promulgated by persons like the Buddha who had given up the 
path of the Veda and did acts contrary to the Veda and they 
w’ere propounded to persons that were beyond the pale of the 
three Vedas and that mostly were sudras and persons outside 
the system of the four varnas and a&ramas. Medhatithi on 
Manu n. 6 adopts this and remarks that the Sakyas, Bhojakas 
and Ksapanakas do not admit the Veda as authoritative, they 
openly declare the Veda to be unauthoritative and they teach 
doctrines directly opposed to the Veda. TheCaturvirhsatimata^^’^ 
states that the words of Arhat ( Jina ), of Carvaka and of 
Bauddhas, should be abandoned as they lead to delusion. 

Then comes the question of the conflict between smrtis and 
puranas. It has been shown in the H. of Dh., vol. L pp. 160-167, 
how the Puranas are rich in Dharmasastra material. The sutras 
and early smrtis do not look upon the Puranas as a source of 
dharma, though Gaut. XI. 19 and Yaj. I. 3 mention Purana as 
one of the classes of works on which the king or any one else 
may draw for knowledge of dharma and though the Ap. Dh. S, 
quotes from a Purana in I. 6. 19. 13, 1. 10. 29. 8 and II. 9. 23. 3 
and names a Bhavisyatpurana in II. 9. 24. 6. It is to be noted 
that the views quoted by Ap. from the Puranas in the first three 
passages are opposed to the views of the Kalivarjya section 
alleged to be taken from the Adityapurana in medieval digests. 
The passage of the Tantravartika stating that Puranas, 
Manusmrti and Itihasa are universally accepted throughout 
India has been already quoted ( on p. 853 ). When Manu states 
that smrti is a source of dharma he does not obviously com- 
prehend Puranas under smrti as Manu 11. 10 clearly shows 
( dharmasastram tu vai smrtih ). Manu III. 232 and Yaj. III. 189 
employ the plural ‘ Puranani ’ and so those smrtis obviously 
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knew several Puranas and Medhatithi notes that they were 
composed by Vyasa and described the creation of the world &c. 
The Striparva (13. 2) also employs the plural and the Svarga- 
rohanikiparva (5. 46-47) speaks of Krsna Dvaipayana as the 
author of 18 Puranas. The Adiparva^®” (1. 293-94) prescribes 
that one should strengthen the Veda by { the study of ) the 
Itihasa and Purana and that the Veda fears the man whose 
knowledge is insignificant ‘ this man will harm me ’. Accord- 
ing to the Bhagavata-purana I. 4. 25 the purpose of the 
composition of the Mahabharata was this that as the Veda 
cannot be learnt by women, sudras and brahmanas who are so 
only by birth ( and do not study ) the sage Vyasa took com- 
passion on them and composed the Mahabharata for their bene- 
fit. The same must ha deemed to be the purpose of the com- 
position of the puranas. The Daksasmrti II. 69 prescribes 
the recitation of itihasa and purana in the 6th and 7th parts of 
the day ( divided into 8 parts ). The Ausanasa smrti ( III. 
p. 515, Jivananda) prescribes the study of the Veda in the 
bright half of the months from Magha after utsarjana and the 
study of the Vedahgas and of Purana in the dark half. It 
appears that some at least of the extant Puranas were composed 
in the first centuries of the Christian era and that from early 
times they contained dharmasastra material. In another section 
the pauranadharma will be separately dealt with hereafter. 
Gradually the Puranas became very popular in the course of 
centuries, some of the original rites prescribed by the Veda and 
the early smrtis went out of vogue and new modes of worship 
and rites provided by the Puranas came into general obser- 
vance, The Vedavyasa smrti^'**® (I. 4) and the Sahgraha state 
that in case of conflict between smrti and purana smrti is to be 
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preferred. Apararka (p. 9) quotes a smrti text, ‘that is 
highest dharma which is understood from the Veda, that is to 
be known as inferior dharma that is declared in the Puranas 
and the like’. Apararka (p, 15) further tells us that^™^ accor- 
ding to the Bhavisyatpurana the puranas are of authority in 
declaring dharma that is vydmiira ( i. e. mixed up and not 
purely Vedic ). Medieval writers were often divided as to the 
authoritativeness of puranas. Mitramisra ( in his commen- 
tary on Yaj. n. 21 ) asserts that dharmasastra ( viz. smrti) 
is not more authoritative tha n purana and that in case of con- 
flict between a smrti text and a purana text recourse must be 
had to reasoning as in the case of conflict between two smrtis. 
On the other hand, the V. Mayukha,^™* after quoting Manu IX. 
126 and Devala about the first born among twins being regarded 
as the oldest and after referring to a half verse from the 
Bhagavatapurana ( rather from the commentary of Srldhara 
thereon ) which holds that among twins the one born later is to 
be deemed as the elder, remarks that the Purana passage is to 
be set aside in favour of the smrti passages and that in the 
puranas usages opposed to the smrtis are very frequently met 
with. It further says that this view is preferable to that of 
some others according to whom in this matter the custom of 
the country should be followed. The Nirnayasindhu (HI. 
p. 251 ) also says the same. The respect for the puranas carried 
away late medieval writers so far that relying on some pro- 
phetic passages in the puranas about the disappearance of 
four varnas in the Kali age and the subsistence of only brSh- 
manas and sudras therein, they denied the existence of ksatriyas 
and vaisyas in the Kali age, in spite of the fact that all smrtis 
(like Manu, Yaj., Paratora) and many commentaries (including 
the Mitaksara ) hold that the four vafnas exist in the Kali age. 
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Vide H. of Dh. .vol. 11 pp. 380-382' about the existence of ksa- 
triyas in the Kali age. 

The case of conflict between smrti and customs has now 
to be considered. The general rule deduced from Vas. I. 5, 
Yaj. I. 7 and supported by the Mit. ( on Yaj. I. 7 and IL 117 ), 
the Sm. C. ( II. p. 266 ), Kulluka ( on Manu. n. 10 ) and several 
others is that smtri is of superior authority to the usages of 
the sistas. But from early times . there have been dissenting 
voices. Visvarupa on Yaj. HL 250 states that that purport of the 
smrtis is to he followed which is in accordance with the settled 
practice of the mstas resident in Aryavarta^^®*. On Manu IV. 
176 Medhatithi points out that niyoga is permitted by such 
8mrtis'^“ as Gaut. 18.4-14, Yaj. I. 68-69, Vas. 17. 56-65, but 
being condemned by the people it is not practised. There- 
fore the principle that may be deduced from these is that 
the prescriptions of smrtis ( and even of sruti ) need not be 
observed and should not be observed when they are vehemently 
condemned by the people. The chapter on Kalivarjya will make 
this clear. Commentators like Medhatithi ( on Manu n. 10.) went 
so far as to say that DharmaiSstra is that which prescribes what 
is to he done for attaining dharma, that is smrti from which 
dharma which one performs as a duty is understood and there- 
fore sistacSra'’® also is smrti. The smrtis themselves embodied 
the practices of the people current in their days, as Manu L 107 
declares, ‘ in this work dharma has been fully stated as well as 
the good and evil qualities of ( human ) actions and the ancient 
customs and usages of the four varnas.’ Manu adds (1. 108), 
‘ acara ( customs and usages ) are transcendental law, and so 
are the practices declared in the Veda and rthe smrti; therefore 
a twice-born person desirous of his own welfare should always 
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make efforts to follow it This has been the basic text in 

modern decisions that recognize the binding nature of customs. 
It is therefore necessary to understand the exact meaning of 
this verse. Two constructions are possible ; ( 1 ) that the word 
acara is qualified by the words ‘ srutyukta ’ and ‘ smarta ’ and 
that the first half declares that usages declared in the Yeda or 
smrti are transcendental law ( this is the meaning given by 
most commentators of Manu ) ; (2) that acara by itself and 
other rules of conduct declared in the sruti or smrti are transcen- 
dental ( i. e. here in the first half of the verse there is a reference 
to three kinds of acaras, as Govindaraja and Nandana explain ). 
If we look to the preceding verse and the following verses ( that 
eulogise acara ) the 2nd construction looks more natural and has 
been accepted by the decided cases when they lay down that 
* immemorial usage is transcendental law ’ ( Sir William Jones’ 
translation of Manu L 108) and that “under the Hindu system of 
law clear proof of usage will outweigh the written text of the 
law ”, The Anusasana ( 141. 65 ) and Santi 354. 6 expressly 
state that dharma is threefold viz, that declared in the Veda, 
that declared in the sm^is and the third is what is practised 
by Sistas. Sumantu^’*^ emphatically declares that family 
usage should he preferred to the prescriptions of sastra. The 
Kurmapurana ( Uttarardha 15. 19 ) appears to supiwrt the 
2nd interpretation when it says, ‘ one should observe that acara 
which is declared by the Sruti and smrti and which is rightly 
followed by the good ’. The exact import of the word acira ( or 
sadacara ) has been shifting from age to age and among com- 
mentators. In the earliest days, as shown by the Tai. Up., 
Gaut. ( 28. 48, 51 ), Baud. Dh. S. I. 1. 4-9, Manu XH. 108-109, 
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Vas. L 6, the acara to be followed was that observed or declared 
by learned brabmanas who were highly moral and selfless ( the 
sistas ). Medhatithi on Mann IL 6 states that binding acara is 
that of mstas learned in the Vedas. Gradually every usage 
that had no visible secular purpose came to be looked upon as 
binding and lastly the usages of sudras, of pratiloma castes and 
even of heterodox sects became, as will be shown in the sequel, 
enforceable by the king. As observed in 39 Mad. 298, 301 the 
commentaries indicate an attempt to reconcile the text law with 
the actual usages of the people. 

The requisites of valid customs, according to the smrtis and 
commentaries and digests, are similar to those laid down by the 
writers on Purvamimathsa i. e. they must be ancient, must not 
be opposed to sruti and smrti, must be such that they are regard- 
ed by respectable people as obligatory on them and such as are 
observed with that consciousness by the sistas, they must be 
strictly construed and cannot be availed of by others not within 
their purview and must not be immoral or severely condemned 
by popular sentiment. Customs once iU vogue may be abandon- 
ed by the people as the chapter on Kalivarjya will show. 

From Gaut., Manu, Br., Kat. and other writers quoted 
above it follows that the Customs and usages of which account 
has to be taken are those of districts ( desa or janapada ), towns 
and villages, castes, families, guilds or corporations or groups 
( gana, sreni, sahgha, naigama, varga ). A few words on each of 
these and on usages of gotras and iakhas will be said later on 
and a few illustrations of each will be given. But first of all 
certain preliminary observations have to be made about customs 
in general. The medieval writers on Dharmasastra make it clear 
that customs that depart from the generally received smrti 
prescriptions must he strictly construed and that they cannot be 
extended on the ground of analogy to other matters outside the 
specific acknowledged customs. For example, both the Sm. C. (L 
71 ) and the Smrtimuktaphala^^^ (on Varpasrama p. 31) say that, 
though one’s maternal uncle’s daughter can be married ( by 
custom ) yet one’s mother’s sister or mother’s sister’s daughter 
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cannot be married, because popular sentiment is opposed to the 
latter kind of marriages and popular sentiment has to be 
respected as Manu declares (in IV. 176). Similarly the Samskara- 
kaustubha^’^^ and the Dharmasindhu provide that where there 
is a local or family usage for narrowing down the limits of 
sapinda relationship in marriage, only those who belong to that 
locality or family can avail themselves of such narrowing down, 
but if a person in a different locality or belonging to a different 
family were to follow the practice of narrowing down the 
sapinda relationship, he would incur blame. Owing to the 
vastness of Bharatavarsa it was recognised that what was 
sadacara in one country would not be so in another, as is noted 
by the Par. M. ( I. 2. p. 65 ) in relation to marriage with one’s 
maternal uncle’s daughter.^’^* 

A few words may now be said about customs of countries. 
That usages about details of ritual varied a great deal even in 
the Vedic times is quite clear. The Sat. Br. (LI. 4. 13 ) notes 
that in former times it was the wife of the sacrifice! that rose 
at tha Haviskrt call, but that in its own day the wife or a 
priest ( the Agnldhra ) rises in answer to the call. Vide H. of 
Dh. vol. IL p. 1027 and n. 2311 on the Haviskrt call. For 
similar differences in practices vide the same Brahmana XH 3. 
5. 1 and XII. 6. 1. 41.* The Ait. Br. frequently refers to one view 
and refutes it by saying that one should not do so ( iai tatha 
na kury ^ ) or one should discard it ( tat tat nadrtyam ) e. g. vide 
chap. 12. 7, 17. 1, 18. 8; 28. 1, 29. 5. Vide also Tai. Br. L 1. 8, 
L 3. 1, HL 8. 8 for similar words. That different districts had 
different customs about marriages and other matters even 
before the times of the grhyasutras and dharmasutras has been 


1714. Vide H. of Dh. vol. II. p. 465 n. 1093d for the quotation from 
the Dharmasindhu. The h. P- 613 remarks 

I er n f/a i ga l a l 

eifw: gtfivt fugagawr i ae: n 

’ i and adds ( p. 620 ) SRT: i ai riNfi) 

311% ^ ^ ^n?-. i frv g 

I. The two verses rRg and gdhr are 

quoted by the qsfqrtfl on 24. 10. 

qtl. nr- !■ part 2 p. 65. 



878 


liistory of i)Iiarmasastra 


IVol. 


noted above (pp. 856-857). Baudhayana made a distinction about 
the customs of the northern and southern people ( countries ). 
That customs of the northern and southern countries differed 
is emphasized by many commentators and writers of digests. 
For example, the Mit. on Yaj. I. 256 refers to the differing views 
of daksipatyas and udicyas on Ekoddista-sraddha. Sahkara- 
bhatta in the introductory verses of the Dvaitanirnaya ( or 
Dharma-dvaita-) expressly states that he will furnish solutions 
of knotty points in Dharmasastra after abiding by the views of 
southern writers. The Nirnayasindhu in its section on sapindya 
speaks of Sulapani, Vacaspati and Suddhiviveka as Gaudas 
and Maithilas, and points out that Sulapani in the Sambandha- 
viveka and the Sambandhatattva ( a Gauda work ) allow 
marriage with a girl separated by three gotras from the bride- 
groom, while the southern writers ( daksipatyas ) do not accept 
the view. But in those days there were no rigid territorial 
boundaries for certain practices or doctrines. For example, 
Vijnanesvara, Madana-ratna, Parijata, Vacaspati and Sulapani 
accepted the view that sapipdya arises from community of the 
particles of the body, while Apararka, Smrticandrika and 
Madhava ( though they were southern writers like Vijnanesvara) 
held that sapipdya was based on the offering of pinda in 
sraddhas. The fashion of dividing Hindu works into schools 
and assigning them definite territorial limits started with 
Colebrooke and has been perpetuated by decisions of the Privy 
Council and of the Indian High courts. Vide Collector of Madura 
V. Mooloo 12 Mad. I. A. 397 at p. 432 (for reference to Colebrooke), 
p. 435 ( as to how schools arose ), pp. 436-437 ( as to different 
schools ). Strange results have flowed from this. The Vyavahara- 
mayukha, written by Nllakantha, whose family belonged to 
Paithan in Maharastra and migrated to Benares and who 
himself wrote under the patronage of a Bundella chief, came 
to be regarded as a work of the highest authority in Gujerat 
and North Konkan ( even superseding the Mitaksara ), while 
in Maharastra proper its authority is subordinate to that of the 
Mitaksara. The Mit. ( on Yaj. H. 119 ) avers that in the section 
on the partition of heritage the texts generally repeat what is 
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already current among the people and that if Yaj. IL 118-119 
were interpreted to mean that the words ‘ what is acquired at the 
cost of paternal estate by a person himself ’ stand by themselv^ 
and do not qualify the other clauses, then what is acquir- 
ed through friendship even at the cost of the paternal estate 
would not be. liable to partition, which would be opposed to the 
practice among people. The Vyavahara-mayukha also says 
on Manu IX. 210 ( about reunion ) that the law and administra- 
tion of justice are generally based as is the case with grammar 
on people’s usages. The Viramitrodaya also states that all 
writers of digests are agreed that smrtis on Vyavahara generally 
re-iterate recognized popular usages. 

Customs of countries ,and families have been specially 
recognized from very ancient times in the sphere of marriage. 
The Asv. gr. ( L 7. 1-2 ) has been already cited above ( p. 856 ). 
The commentators on Asv. gr., Haradatta and Narayana, both 
mention that in certain countries sexual intercourse is com- 
menced immediately after marriage, that this practice is oppos- 
ed to the rule in Asv, gr. I. 1, 10 that the married couple should 
be celibate after marriage for at least three nights ( if not for a 
longer period ) and that one should follow the rule laid down 
in the grhyasutra and not the usage of the country. The Ap. 
gr. ( n. 15 ) remarks, ‘ people should understand from women 
( and others ) what procedure is ( to be followed according to 
the custom of the country ) ’ and the commentator Sudarsana- 
carya notes that certain rites like the worship of planets, 
ankurdropana and the tying of pratisara ( a string or ribbon tied 
round the wrist) are usual and are performed with Vedic 
Mantras. The Kathakagrhya (25. 7 ) allows the usages of 
countries and families to be observed in marriage and the 
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commentators mention some usages, viz, Devapala refers to stat- 
ing the purpose of the visit, announcing the name of the maiden, 
worship of family deity, striking with flowers and creepers. 
The com. Brahmanabala states that in Kashmir at the time of 
marriage the mother-in-law or some other woman whose husband 
is alive ties an auspicious wreath on the heads of the bride and 
the bridegroom, that the mother-in-law places flowers on 
the feet, knees, shoulders and head of the bridegroom and on 
the same seven places of the bride’s body flowers are placed 
but in the reverse order ( i. e. first on the left limb and then 
on the right ). 

Haradatta on Gaut, XI, 20 (cited above in n. 1662) mentions 
the following usages : in the Cola country while the sun is in 
the zodiacal sign of Aries maidens draw with powders of 
various colours on the ground an orb of the sun together with 
attendants and offer worship in the morning and evening ; on 
the full moon day of MSrgasirsa maidens putting on ornaments 
walk about in the village and offer to a temple idol whatever 
they get in their wanderings ; when the sun is in the sign of 
the Crab, maidens worship the goddess Uma while the moon is 
in the constellation of the Purva Phalgunis and offer to the gods 
mudga beans that have put forth sprouts and salt ; when the 
sun is in the sign of Pisces, house-holders worship the Goddess 
of wealth while the moon is in the constellation of Uttara 
Phalgunl. Ap. Dh. S. II. 6. 13. 7 notes that in certain countries 
the special portions of the eldest son in paternal wealth are 
gold, dark-coloured cattle and black-coloured produce of the 
soil ( i. e. black grain ). Vide Br. and Tantravartika quoted 
above ( as to customs of certain countries ). 

Several such illustrations may be furnished from other 
writers, but considerations of space make it necessary to omit 
reference to them. 

The Par. gr. S. I. 8 states that the usages of villages 
may be followed, since a text says ‘ one should enter a village 
( i. e. follow the opinion of village elders ) in case of marriage 
and funeral rites ’ and since the Veda says that ‘ the village is 
the authority in these two. ’ 


1720 . ^ 

I <in:. L 8. 





nil 


Ca!de eudoms 


881 


Numer ous caste customs have been recognized from ancient 
times to these days, Gaut. XL 20, Vas. L 17, Manu L 118, 
VIIL 41 and 46, Kaut. III. 7, Sukra IV. 5. 47 emphasize the 
validity of caste customs and call upon the . king to enforce 
them. Yaj. I. 361 advises the king to punish those who swerve 
from the usages of their family, caste, guild, or group. Katya- 
yana (40) enjoins that the king should not disregard the 
fixed usages even of pratiloma castes and of the inhabitants of 
inaccessible places ( mountain forts or habitations ), even if 
they be opposed ( to the rules of smrtis ). In the Paribhasa- 
prakasa Mitramisra holds that the usages of good sudras 
free from moral defects are binding on their sons and others 
even though they do not know the Veda. 

Compared to Western Christian countries very great 
religious tolerance prevailed in ancient India. Vide H. of Dh. 
vol, II. pp. 388 ( n. 928 a ), 723-724 for some remarks on this. 
Asoka in his Pillar Edict VII ( E. I. vol. II. p. 272 ) says that he 
looked after sanghas, brahmanas, Ajivakas and all other sects 
( pasanda ). The Bhagavadgita ( IX. 23-25 ) proclaims that the 
devotees that worship other gods do worship Krsna himself 
though in an irregular way and that those who offer worship to 
the Manes or to the elements reach the goals they desire. The 
Manasollasa enjoins that one should give up condemnation 
of or hatred towards other gods, that one should show reverence 
on seeing an image or a temple and should not pass it over ( in 
contempt ). People of different countries no doubt twitted each 
other on the customs and usages peculiar to each; bul^it rarely 
went beyond the bandying of words. For example, ‘even such a 
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philosophical work as the Jivanmuktiviveka remarks that 
brahraanas of the south condemn even the learned brahmanas 
of the north as flesheaters and brahmanas of the north condemn 
southern brahmanas because they marry their maternal uncle’s 
daughters and because they carry earthen vessels in fairs or on 
pilgrimages. It was on account of the general attitude of 
religious tolerance that the smrtis and digests prescribe that 
even the usages of heretical sects should be enforced by the 
king. Yaj. 11. 192 prescribes that the king should guard 
against breach of the distinctive usages and conventions of 
guilds ( of artisans ), of traders, of heretical sects and bands ( of 
soldiers ). Narada ( saraayasyanapakarma 1-3 ) states that 
the king should uphold the conventions of heretical sects, of 
traders, guilds and other groups and that whatever traditional 
usages, activities, mode of attendance and means of maintenance 
were peculiar to them should be permitted to them by the king 
without introducing any change. Among the matters of which 
the king was to take cognizance suo motu and included under 
prakirnaka by Narada (verse 2) was the transgression of the usages 
of heretics, traders, guilds and ganas, Brhaspati provides^”’ 
that in disputes among husbandmen, artisans, wrestlers, money- 
lenders, guilds, dancers, heretics, thieves, a decision is to be 
given in accordance with their conventions. It is no doubt true 
that certain smrtis present a sterner treatment of heretics and 




1724. acini' 

^srr abBr>n%vTi i vrang 

tPrfhaa i ) p. 54. 

1725. ^ ^ mg- 

^ II II. 192 ; ^imi: % i qra- 

^ vmr'qira a?n: i ... ’a ^ 

^snfr i fJrm=; the explains ‘ qi ut»iif^HHm1< - 

I trrqog; Jisr^VTaf^a: '. qmqrqa defines as ‘ 

’ and the defines qiq ua as ‘ qm i uqpq q a 

I %qt qW'qi^qT qqfhqq 1 qwqqrqmar % g qtq- 

"sreqr: qqSfSm: I (q. by ^q. tSr, p. 13) ; vide 3iqqr^ pp 171-72 for quotations 
from and fqs^^or about q t qpigq, . 

1726. qiqn^iqtn^t Rqfa; qmq TBq^ I qiq ftg^J i q^ tw yiaidqu ii Ka • 
^K^vfnrq rrar f»f 3mq| aqr i ^ aid q^^qrgq^qRi^sg q: i q^^i 
34gqi^tqw3q-qa arwi h ang ( ^jHqqqnnnqnf i-3 ) q. by f^. q. p. iso. 

1727. qtiqqu qsf! I 

" l^q- by *qq. qf. p. 281, sq. p. 11, q. p. 23 (which reads 
^Hqqui 4(1 ^9 ). 



nil 


Treatmmt of herdics and the like 


m 


the like. Gaut. IX. 17 provides that a snataka should not 
talk with mlecchas, impure persons and sinners. Manu IX. 225 
prescribes that the king should banish from his capital gamblers, 
dancers, heretics, vintners &c. Manu IV. 30 holds that one should 
not honour as guests even by words persons who are heretics, 
rogues &c. and recommends that one should not reside in a 
country which is overrun by groups of heretics. Yaj. n. 70 and 
Nar. ( rnadana 180 ) say that a heretic ( pakhandi ) or an atheist 
is not a proper witness. These passages may be explained in 
various ways. Probably the prescriptions of Gautama and. 
Manu refer to an age when the schism caused by Buddhists and 
Jainas was not very old and feelings between the followers of 
the Veda and the heretics ran high. But most of these prescrip- 
tions are addressed to the followers of the Veda as individuals. 
They do not negative the requirements laid down by Nar., Br. 
and others that the king ( though of a different persuasion ) was 
to enforce among heretics their own usages. It can be said 
without anjr fear of contradiction that at least from the 4th 
century A. D. onwards the policy of the State in India was ‘ to 
protect all religions, but to interfere with none ’. 

Customs of families will be briefly referred to later on in 
connection with modern law cases. Among family customs the 
customs about the year when caiUa was performed and the locks 
of hair kept on the head in the caula ceremony are frequently 
mentioned in the grhya sutras and other works. Vide H. of Dh. 
vol. II pp. 260 and 265. 

The dige.sts contain numerous examples about the customs 
and usages that were adhered to among the followers of the 
several Vedic branches (sakhas) and the grhya sutras in perform- 
ing several religious rites. A few examples may be set out here 
by way of illustration. According to Yaj. L 242 the offering 
of jhv4^ to the pUrs in a sraddha takes place after the brahmanas 
invited at the sraddha are fed, while Manu III, 261 shows that 
they were offered also before the brahmanas were fed. The 
Sm. C. ( on sraddha p. 471 ) says that one should follow the 
practice of one’s own Vedic sakha. Among the five daily 
sacrifices ( rmhayajnas ) one is pitryajna, which acc. to some 
( such as Katyayana ) means tarpana, while according to Manu 
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in. 81 it means sraddha and the Sm, C. { L p. 208 ) provides that 
one should follow one’s sakha. The same remark applies to the 
number of handfuls of water offered in tarpana ( Sm. C. L p. 191 
and Madanaparijata p. 286 ). About the month of pregnancy in 
which the ceremony of simantonnayana was to be performed 
each person was to follow his own grhyasutra ( Sm. C. I. p. 17, 
and Par. M. L part 2 p. 22 ). The same holds good as to the day 
of namakarana ( Sm. C, L p. 21, Par. M. I. part 2 p. 25 ). It is 
not necessary to multiply examples. According to Gaut. XI. 

. 21-22 and others already cited above, the king has to enforce 
the usages of guilds { sreni ) and corporations. Several such 
usages have been cited above ( pp. 487-488 ). 



CHAPTER XXXIV 


KALIVARJYA 

( ACTIONS FORBIDDEN IN THE KALI AGE. ) 

It has been stated above ( pp. 865-866 ) that one of the 
several ways in which the conflict between several smrti texts 
was got over was to hold some of them as legislating for a 
bygone age ( yugantara ). For example, when Harita allowed 
upanayana to women, both the Sm. C. ( I. 24 ) and Par. M. (12. 
p. 83 ) hold that the text refers to another halpa ( aeon ). In H. 
of Dh. vol. n. (on pp. 151, 162,424,451,603,612,620,750, 700, 796, 
928, 929, 934, 953, 1005 n, 1201 n ) reference has been made to 
several matters forbidden in the Kali age. It is remarkable in 
this connection to note that, though the Parasarasmrti ( in 1. 24 ) 
claims par excellence, to lay down the dharmas for the Kali age, 
several important provisions contained in it, viz. the remarriage 
of a married woman ( Parasara IV. 30 ), the variation in 
the period of impurity due to births and deaths depending on 
the learning and character of a brahinana ( Parasara HI. 5-6 ), 
permission for a brahmana to partake of the food of five classes 
among sudras ( XI. 21 ) are included among Kalivarjyas by the 
Adityapurana ( as quoted by writers of the 12th and later 
centuries ). It is necessary, therefore, to investigate into the 
origin and development of the Yuga theory and of the topic of 
Kalivarjya. 

From the Mahabharata ( Santi 59 ), Manu ( I. 81 ), Narada 
(1. 1-2), Brhaspati and the Puranas it is clear that they all 
believed in the existence of an ideally perfect community in 
the dim past followed by gradual degeneracy and decline in 
morals, health and length of life. But they also believed that 
a cycle of decline would be followed in the far distant future 
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by another of moral perfection. The only pity is that all works 
that are extant think that they are in the midst of a very 
sinful age and there is not a single work which thinks that the 
era of perfection may dawn in the very near future. 

The germ of the theory of progressive deterioration in 
morals is found even in the Bgveda. In the famous dialogue 
of Yama and Yaml the former exclaims in one place (Bg. 
X. 10. 10) ‘ those later ages are yet to come when sisters would 
do what is not sister-like *. The word ‘ yuga ’ occurs at least 
33 times in the Bg., but the exact meaning is somewhat doubt- 
ful. In a few places it means ‘ yoke ’ ( Bg. X. 60. 8, X. 101. 3 
and 4 ). In several places it appears to stand for a very brief 
period of time ( e, g. Bg. HI. 26. 3 ). Generally it means ‘ a 
generation ’ (as in Bg. I. 92. 11, 1. 103. 4, I. 124. 2, II. 2. 2, 
in. 33. 8, V. 52. 4 ). In Bg. I. 158. 6 ‘ dirghatama, mamateyo 
jujurvan dasame yuge ’ 7juga probably means ‘ a period of four 
or five years while in Bg. VL 15. 8, VI. 8. 5, X. 72. 2, X. 94. 
12, X. 97. 1 it should mean*^^ ‘ a long period of time ’. In the 
Atharvaveda Vni. 2. 21 yuga appears to mean a period of 
several thousand years, two yugas being indicated as longer 
than 10000 years ( iatam tesytitam hayanan due yuge trixii catvari 
krymah ). Here there is a clear reference to four yugas and to 
the fact that yuga meant a very long period of time. What- 
ever be the meaning of the word in each passage, the Bgveda 
does not contain the names of all the four well-known yugas 
viz. Krta, Treta, Dvapara and Kali. The word ‘ Krta ’ when 
used in the Bgveda appears to mean ‘ the best throw of dice 
or of the seeds of vibhitaka in gambling ’ ( X. 34. 6, X 43. 5 ). 
In the Atharvaveda VIL 52. 2, 5, 6 krta has the same meaning. 
Kali is the name of the author of Bg. VTH. 66 and in verse 15 


1731. an cn vw i 5r, x. lo. lo. 

The Nirukta ( IV. 20 ) understood this verse in the sense given above 
' 3il*nli«lPrt tnfn Tnrnvf gniR vn srmv: >. Rg. 

1. 113. 13 and HI. 33. 8 make it clear that must mean' future’. 

at^^ • aroi 'nrta' b 

I. 113. 13. Here the occurrence and sequence of grti aizr and 
leave no doubt about the meaning of the last word. 

1732. m 3^^: gyf gn i nr. x. 97 . 1 . Here what is 

meant by is doubtful. The IX. 28 explains ginf^ 

5 ^, while nrnut says • 1“ the VII. 2.4. 26 . 

means ’three seasons of spring, rains and autumn' (S. B. E. vol. 41 
pp. 339-340). 
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of that hymn we read ‘ kalayo ma bibhitana ’ ( O descendants 
of Kali ! do not be afraid ). In Bg. X. 39. 8 the Asivins are 
said to have rejuvenated Kali who had become old. Vide also 
Bg, 1. 112. 15 ( where Kali is said to have got a wife from 
Asvins ). But Kali as a throw of dice does not occur in the 
Bgveda. In the Atharvaveda VII. 114. 1 Kali^^^^ means a 
throw of dice. The words krla, treta, dvapara and askanda 
occur in the Tai. S. IV. 3. 3, Vaj. S. 30. 18*™ and in the Sat. Br. 
XHL 6. 2. 9-10 ( S. B. E. vol. 44 p. 416 ). In later literature 
Kali is also called Tisya ( as in Bhismaparva 10. 3 ). In the 
Tai Br. HL 4. 16 the word Kali is used in place of Askanda. 
In all the above places Krta and the other three words denote 
throws in gambling, Krta being the most lucky and Kali being 
the most unlucky. In another passage of the Tai**^® Br. (1.5.11) 
we read ‘ the four stomas ( Trivrt, Pancadasa, Saptadasa and 
Ekaviihi§a) are. Krta and the five are Kali; therefore the 
cahistoma ( should be performed in the Jyotistoma ) ’. This 
shows that Krta meant a throw of four or any multiple of four 
and Kali a throw which when divided by four left one as 
remainder. The Aitareya Br. employs the words Bita**^ and 
the other three in a metaphorical sense as representing progres- 
sively more desirable states of human activity, ‘ one lying down 
becomes Kali, when about to leave the bed he becomes Dvapara, 
.when rising he becomes Treta, and when he moves about he 


1733. VT w ^ 

5?t II VII. 114. 1. 

I 30. 18. 

1735. srrov wuruts^i 

WT. in. 4. 16. For vide VII. 114. 4 ‘ 3ni%^ 

aifiRR wnrw explains ‘ ». 

The meanings of these technical expressions in gambling are extremely 
uncertain. 

1736. % % I 3m i gmrs’gg^ti 

wf. I. 5. 11. 

1737. vr# sm: I ?T%8wgr 

I $. Wt. 33. 3. The ( 15. 19 ) reads 5^: and 

*13 IX. 301-302 seem to be reminiscent of this verse 

of the $. s»T. 
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becomes Krta’. The Sat. Br. V. 4. 4.6 speaks of as 

‘ abhibhu ’ ( the vanquisher ) and suggests that Kali is a throw 
of five that vanquishes all others. In the Chan, Up. IV. 1. 4 it 
is said ‘as (in a game of dice) all the lower throws are 
included in the Krta throw which becomes victorious, so to him 
( to Raikva ) comes ( the merit of ) all the good acts that people 
do’. Here Sankara explains that Krta is a throw of dice having 
four marks, while other throws that have three, two or one 
mark are called Treta, Dvapara and Kali respectively. The 
Mundaka Up. 1. 2. 1 refers to Treta . ‘ This is the truth; the 
sacrificial rites which the sages saw in the mantras ( i. e. as 
prescribed in the hymns of the Rgveda and other vedas ) have 
been performed in many ways in the Treta ’. This last word is 
explained by Sahkaracarya in two ways, first as referring to 
the threefold priestly duties ( of hotr, adhvaryu and udgatr ) 
which are based on the three Vedas and alternatively as refer- 
ring to the Treta age. From this resume it appears that even 
up to the times of the latest period of Vedic literature ( i, e, 
Upanisads ) the words Krta, Treta, Dvapara and Kali were used 
in the sense of throws of dice in gambling and that it is very 
doubtful whether they were used in the sense of different ages 
of the world. Even in the Mahabharata Krta and Dvapara 
are used also in the sense of throws of dice ( vide Virata 50. 34), 
In the Gopatha Brahmana ( L 28 ) there is a reference to the 
beginning of the Dvapara age. 

EvenintheVedahgaJyotisa'’*2(ofIlg.) the word yuga is used 
in the sense of a period of five years { pancasaihvatsaramayaih 


1738. ’TgRTiwuuiiiiHMid I qg vr 

ft m srr. V. 4. 4. 6. 

It is impossible to say definitely how the game was played, Vide S. B. E, 
^ol. 41 p. 106 for a note on the various explanations, 

1739. v*iT wf 

Wt? I IV. I. 4 and 6. explains: ^ ^tnv: ^ 

w ^ stfrinif 

IV. 3. 8 suggests that each die was marked in all with ten dots ( 4, 3, 2, 1 ) 

‘ twn V ? qr ^ ?t*a^aiiya^>. 

1740. a^RWtv aiwmiT VFvqvq^arf^ i 

goaqibr. 1. 2. 1. - . , . 

1741. ntnna *r srqf a ^ i 50. 24 (cr 

-ed, 45. 23), 

1742. qlqife - wm Hn 'MH ; I giRV qilSHTPl N 

verse' S of 
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yTigadhyaksam prajapatim). The ancient Pitamahasiddhanta 
which is not now extant, stated, according to the Pancasid- 
dhantika of Varahamihira ( XIL 1 ), that yuga means five years 
of the Sun and the Moon ( ravifesinoh panca yugaih vars^ni 
Pitamahopadistani ). This sense of the word is still found in 
the Sabhaparva 11. 38. 

The Nirukta (I. 20) distinguishes between ancient sages and 
those of later days in the words, ‘ the ( ancient) sages had an 
intuitive perception of dharma and they imparted the Vedic 
mantras by instruction to later ( sages ) who had no intuitive 
perception of dharma But it does not mention or refer to any 
theory of four yugas. Both Gaut. L 3-4 and Ap. Dh. S. II. 6. 13. 
.7-9 give expression to the view that among sages of old 
transgressions of dharma and violent actions are observed, but 
that on account of their distinguished spiritual greatness they 
incurred no sin, while a person of later days, being weak in 
spiritual merit, should not imitate them, otherwise he would 
come to grief. Here a distinction is drawn between very 
ancient sages and later sages as regards the endowment of 
spiritual merit, but nothing is said about the names or the 
theory of the four yugas. Ap. Dh. S. L 2. 5. 4 further says 
that sages are riot born among men of later days ( avarem ) on 
account of the transgressions of religious ordinances ( prevalent 
in later ages ). Therefore, it would not be quite wrong to assume 
that the theory had not been fully developed even in the times of 
the early dharmasutras of Gaut. and Ap. even though both 
held that they were living in an age of decline and that sages 
coming after the authors of the mantras were inferior. 

Here epigraphic evidence affords some help in fixing the 
lower limit of the period when the theory of yugas must have 
been developed. 4 

In the Rock Edicts of Asoka No. 4 and No. 5 we have at 
Ealsi and two other places the words *ava kapam’ (yavat 
kalpam ) and at Girnar the words ‘ ava samvata kapa ’ which 
mean ‘ up to the end of the kalpa ’ or ‘up to the end of the 
kalpa when the clouds or fires of destruction called sarhvarta 


1743. ^r^nfrennuTor » 

T^4li I. 20. Almost the same words occur in 183. 67. 

1744. ^ 3rnj5% i ainr- u. i. 2. 5,4. 
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will arise Vide C. L 1. vol. I. pp. 8, 10, 30-33. This indi- 
cates that the idea of a kalpa ( a vast period of time at the end 
of which the universe would be dissolved ) which is part of the 
theory of the yugas had been developed in the 3rd century B. C. 
The Junagadh Inscription of Budradaman (150 A. D. ) 
refers to ‘ wind the velocity of which was as terrible as that at 
the end of the yuga In certain very early inscriptions of 
Falla va^^*’ kings ( of about the 3rd or 4th century A. D. ) they 
are described as ‘ always ready to extricate dharma that had 
sunk deep owing to the evil effects of the Kali age In one of 
the Gupta Inscriptions dated in the 96th year of the Gupta era 
( 415-16 A. D, ) Dhruvasarman is praised as following the path 
of righteous conduct which prevailed in Krtayuga,*’*® while 
the Chammak copperplate of the Vakataka emperor Pravara- 
sena II also speaks of Krtayuga { Gupta Inscriptions No. 55 
p. 237 at p. 240 ). The Talgunda inscription of the early 
Kadamba king Kakusthavarman refers to Kaliyuga ( E. I. vol. 
Vni p, 34 ). It is not necessary to adduce passages from ins- 
criptions of a later date. Prom the above it may be said that 
the theory of yugas and kalpas had begun to take shape at 
least in the 4th or 3rd century B. C. and that in the first cen- 
turies of the Christian era it had been fully developed. It must 
have gone through several stages in the course of its develop- 
ment. For example, Brahmagupta ( Brahmasphuta-siddhanta 
XL 10) states that the. theory of yugas, Manus and kalpas set 
out by Aryabhata was not like that of the smrtis. 

The same conclusion is arrived at from a consideration 
of the classical Sanskrit literature. The theory of yugas and 
Tuanvantaras as detailed in the Mahabharata ( Vanaparva chap- 
ters 149, 188, Santi chapters 69, 231-232 ), Manu chap. I, Visnu- 
dharma-sutra XX. 1-21, the Puranas ( such as Visnu I. 3, VI. 3, 
Markandeya 46, Brahma 229-230, Matsya 142-144 ) and astro- 
nomical writers from Brahmagupta is briefly as follows : Krta, 
Treta, Dvapara and Kali comprise together with the period 


1745. Compare ; Jm; *rrof • 

I 188. 69. 

F in E. I. vol. VIII p. 36 at p. 43. 

il-r-which occurs as an 


1746. 

epithet of Yuvamaharaja Visnugopavarman in I. A. vol. V. p. 50 at p. 51 anc 
of Simhavarman in the Pikira grant in E. I. vol. VIII p. 159 at p. 162. 

1748. 4ilt< ^< 1 1 J|f in Gupta Inscriptiot 

No. 10 pp. 44-45, 
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called sandhyd ( that precedes each yuga ) and the period call- 
ed sandhyamia ( that follows each yuga ) 12000 years, i. e. Krta, 
Treta, Dvapara and Kali extend respectively over 4000, 3000, 
2000, 1000 years and sandhya and sandhyarhsa of these four 
extend over 400, 300, 200 and 100 years each ( i. e. the sandhya 
of Krta is 400 years and the sandhyaihsa of Krta is 400 years 
and so on ). But these are divine years. Each divine year is 
equal to 360 human years. Therefore we have to multiply 12000 
by 360 to arrive at the number of human years in the four 
yugas ( i. e. the figure is 4320000 ). The Krtayuga with its 
sandhya and sandhyaihsa comes to 1728000 human years, 
Treta to 1296000, Dvapara to 864000 and Kali to 432000. These 
four yugas are together called sometimes caturyuga ( Manu 
I. 71 ) or simply yuga also ( Vanaparva 188. 27, Santi 232. 29 ) ; 
1000 of these four yugas constitute a day of Brahma, which is 
called Kalpa. The night of Brahma is of the same duration. At 
the end of a kalpa the universe is resolved into Brahma ( and this 
is called pralaya ) and at the end of Brahma’s night the world is 
created again. In one day of Brahma there are 14 Manus and 
therefore each Manvantara is equal to about 71 caturyugas(1000 
divided by 14 ). The life of Brahma is 100, out of which half is 
gone and therefore the present is said to be the 2nd or latter half 
( dvUiya pardrdha ) of the life of Brahma and at present the 
kalpa that is running is called Varaha. From the above it 
will be seen that, according to the Puranas, the universe has 
been created and dissolved many times and there have been 
numerous Manvantaras also ( vide Manu I. 80 ), The four 
yugas in various ways differ in their characteristics. Krta is 
BO called because it is an age in which everything is fulfilled 
by every one and nothing is left to be done. The symbolic 
colours of the four yugas are respectively white, yellow, red 
and dark ( Vanaparva 189. 32 ). In Krta, Dharma prevails in 
all its perfection and it stands with all its four feet ( dharma 
being figuratively spoken of as vrsa,^’®® a bull, in Manu VUI. 
16 and Vanaparva 190. 9 ) and it declines or deteriorates by a 
quarter in each of the following yugas (Manu I. 81-82 
= Santi 232. 23-24 ), so that in Kali only one quarter ( or one 
foot ) of dharma remains and adharma occupies three quarters. 
In Krta people are entirely free from diseases, secure all that 


1749. SI I 149. 11. 

1750. ^ Pl*<< i Vnrri^ r i tr: i iirafeat usif uxu- 

qH n qqqq 190. 9. 
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they desire and the length of human life is four hundred years , 
all of which decline by one quarter successively in the follow- 
ing three yugas ( Manu L 83=Santi 232. 25 ). The dharmas in 
each of the four yugas are different ; tapas was the highest in 
Krta, philosophic knowledge in Treta, sacrifice in Dvapara and 
charity alone in Kali ( Manu L 85-86 = Parasara L 22-23 
=Santi 232.27-28). Manu L 85, &nti 232. 27 and 261, 8, 
Paraiara 1. 22 all have the same verse stating that the dharmas 
prescribed for men in each yuga differ. 

In Krta, Treta, Dvapara and Kali the dharmas ( that should 
be observed) are re^ectively declared by Manu, Gautama, 
Sankha-Likhita and Parasara ( Parasara I. 24 ). In Krta there 
was a single varna but at the end of Kali almost all will 
be sudras ( Brahma 229. 52, Matsya 144. 78 ). Parasara ( I. 
25-28 ) iwints out other characteristics of the four 3 rngas, which 
need not be detailed here. Manu IX. 301 and 302, however, 
indicate that the yugas are not watertight parts of Time. It 
is the king who can by his conduct introduce the characteristics 
of one yuga into another. Medhatithi on Manu IX. 30l explains 
that the king should not be misled into thinking that Kali is a 
historical part of Time and that he ( the king ) cannot therefore 
be Kali or Krta, but that it is the king’s way of conducting 
himself that will produce the conditions of the several yugas 
among his people. 

In Vanaparva 149. 11-38, Vayu 32 and 57-58, Linga 39, 
Matsya 142-144, Garuda 223, Naradapurana ( purvardha 41 ) 
and in several other puranas there are descriptions of the nature 
of the four yugas, which are passed over here. But it is 
important to see how the Great Epic and the Puranas describe the 
nature of Kaliyuga. Vanaparva chap. 188 and 190, the Yugapurana 
chapter of the Gargasaihhita ( published in the J. B. O. E. S, 
vol. 14 pp. 400 ff. by K, P. Jayaswal ), Harivaihsa ( Bhavisya 
chap. 3.5 ff ), the Brahmapurana 229-230, Vayu 58 and 99. 391- 
428, Matsya 144. 32-47, Kurma L 30, Visnu VI. 1-2, Bhagavata 
XII. 2, Brahmanda n. 31, Naradiya (Purvardha 41, verses 21-88), 
Linga 40, Nrsirhha 54. 11-49 and several others present, often in 
identical verses, a very pessimistic, dismal and harrowing account 
of what will happen in the Kali age. One extract taken from 
the V anaparva (188) is added at the end by way of sample, of which 
a summary is given below. All men will generally be liars ; in 


1751. Vide Appendix. 
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the Kali age substitutes will be invented for yajfias, gifts and 
vratas; brahmanas will do actions prescribed as peculiar to 
sudras and sudras will be acquiring wealth (which is the 
peculiar privilege of vaisyas ) or they will maintain themselves 
by following the profession of arms ; brahmanas giving up the 
study of the Veda and the performance of sacrifices and devoid 
of the staff and deer skin will eat anything ( i. e. will not 
observe rules about hhaksijabhakmja ) ; brahmanas will not 
engage in japa ( muttering of Vedic mantras ), while sudras 
will be intent on japa ; when the world will be turned topsy- 
turvy, it will be the first indication of coming destruction; many 
ndeccha kings will rule over the earth, who will be sinful, will 
issue false edicts and will be engaged in fruitless wrangling ; 
there will be Andhras, Sakas, Pulindas, Yavanas, Kambojas, 
Bahlikas ( from Balkh ) and valiant Abhiras ( as rulers ) ; no 
brahmana will maintain himself by pursuing his own dharma ; 
ksatriyas and vaisyas will indulge in prohibited or bad acti- 
vities ; people will be short-lived, have little strength, their 
valour and prowess will be insignificant, their spirits will be 
low and their bodies diminutive and they will speak words 
that have very little truth ; countries will be mostly untenanted 
and the spaces will be occupied by beasts and snakes ; people 
will be engaged in dry discussions about brahma ( they will have 
no realisation or experience of brahma ), sudras will employ 
the word ‘ bhoh ’ ( in addressing others of higher classes ) 
and brahmanas will employ the word arya ( in addressing peo- 
ples other than brahmanas ) ; swarms of insects will abound ; 
all perfumes tvill not smell as fragrant as before and fluids 
will lose their sweet taste ; women will have numerous progeny, 
will be of short stature, devoid of character and good conduct 
and engage in sexual intercourse against the order of nature ; 
countries will suffer pangs of hunger ^’^3^ squares where four 

1752. This would be against the rules of dharmasutras and smrtis 
about abhivadana. Vide H. of Dh. vol. If. pp. 336-339. 

1733. Nilakantha notes that the verse srq vij t: &c. was vari- 

ously explained before him ; 3jg meant either * food ' or ‘ sulka ’ ; means 
ftanr. fll? means Veda, means WTglW or the square where four roads 

meet, means xpr. "fte" himself explains differently. According to him 
the explanation is : aigro ^ ^ Rrar: ^- 

MiPiRr?aT4c?rrfir ^fic? gjyww f ^ vmr 

Ut: The p. 244 quotes the verse 
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roads meet will be full of nautch girls, and women will give 
up their chastity ; cows will yield little milk ; trees will pro- 
duce few flowers and fruits and will abound in crows ; brah- 
manas will receive gifts from kings that are guilty of brah- 
mana murder and that falsely accuse others of grave sins ; 
people in the various spaces will be dunned for alms by brah- 
manas steeped in greed and ignorance, who falsely make a 
pretence of their being religious; householders afraid of the 
burden of taxation, guilty of thieving and subsisting on trade, 
will remain concealed under the false garb of ascetics ; brah- 
manas pretending to be brahmacarins will, through greed of 
wealth, fraudulently allow their nails and hair to grow ; persons 
in the various stages of life, that observe false rules of conduct 
but are drunkards and indulge in incest, will desire mundane 
objects and the increase of flesh and blood ; the asiramas ( forest 
dwellings ) will be full of various heretical opinions and will 
extol the merits of food provided by others ( out of charity ) ; 
Indra will not send down rain at the proper season and all seeds 
will not put forth proper growth ; people will take delight in 
killing and will be impure and abundant will be the fruit of 
adharma ; whoever will then be acting according to his dharma 
may be regarded as having a short time to live, since there 
will be no dharma whatever ( in Kaliyuga ) ; x)eople will sell 
goods mostly with false weights and measures and traders 
will be full of many tricks ; the righteous will wither away, 
the sinful will prosper; dharma will lose its strength and 
adharma will be powerful ; those who follow dharma will 
have short lives and will be poor, while those who give up 
dharma will have long lives and will be prosperous ; in the 
sporting grounds of cities people will be sinful ( or adulterous ) 
and people will enter into transactions by sinful means; people, 
that have saved a little, will be puffed up with the pride of the 
rich ; people with whom wealth was deposited privately through 
trust will mostly be ready to deny the deposit, shamelessly 
saying ‘ it was never so deposited ; ’ the sporting grounds of 
towns and temples belonging to towns will be infested by 
beasts and birds that prey upon human beings ; girls of seven 
or eight years will become pregnant and males of ten or twelve 
years old will have sons born to them ; people will be bald- 
headed in the 16th year and there will be quick decline in the 
length of the lives of men ; young men whose lives will be 
short will act like old people and old people will have the 
habits of the young ; women acting contrary to their duty 
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will deceive worthy husbands, will be of bad character and 
will have intercourse with slaves and even beasts ; wives of 
heroes will resort to other men and will be guilty of adultery 
even while their husbands are alive. 

The dates of the composition of the Puranas not being 
beyond controversy, it would he difficult to point to a particular 
period as the time when the full-fledged theory of the yugas 
was developed. But this much can he stated with certainty 
that by the 4th century A. D. at the latest the theory had been 
completely developed. Aryabhata ( in Kalakriyapada 10 ) 
states that when three padas of the yuga ( i. e. Krta, Treta and 
Dvapara ) and 3600 years more had elapsed, he was 23 years 
old i. e. ( accepting the calculations current at present ) 
in 499 A. D. Aryabhata was 23 years old and so was born 
in 476 A. D. In his Pancasiddhantika Varahamihira^^^ (505 
to 587 A. D. ) summarises the data of several astronomical 


1754. It would be interesting to compare the descriptions of Kali 

given in the Mahabharata and the several Puranas, Some verses are com- 
mon to several of them and the ideas are almost the same throughout. 
The principal counts in the indictment are that there will be s'udra and 
Mleccha kings, that heretical sects will predominate, that the ordered 
duties and privileges of the several castes will be turned topsyturvy and 
there will be great physical and moral decline. After Vanaparva chap. 188 
there is an additional description in chap. 190 of what will happen in the Kali 
age, which appears, from the express words of Vanaparva 191. 16, to have 
been taken from the Vayupurana. So this chapter is a later interpolation. 
The verse &c. occurs again in Vanaparva 190. 52 and also in 

Harivamra { Bhavisyaparva 3. 12), Brahmapurana 230. 11, Matsya 47. 258* 
Two characteristic verses are : qiTSI <l’4l’H4< : I 

UH II ( -Hgiafiui 230. 13, ^1^ 58. 59, 

j l gH Bg II. 31. 59-60, Harivatb^i, Bhavisyaparva 3. 15) and 

=9' I q f '4iMg r 51 n 190. 67. 

The first says that siidras with white teeth and (professing to have) 
curbed their senses, with the head shaved and wearing ochre-coloured robes 
and maintaining themselves on false doctrines will propound dharma. 
This is a direct attack on Buddhist monks taken from the class of sudras. 
The 2nd says that the earth will be covered with edifices enshrining bones 
(of Buddha) and not with temples of gods. The idea about girls of 5, 6 
and 7 being mothers occurs in Visnupurana VI. 1, 41-42, Brahma 229. 
41-42, Naradlya Purvardha 41. 64 and elsewhere, 

1755. I 

rra vi iyt U lhl Th T; » lo. This does not necessarily mean that 

he composed this work when he was only 23. 

1756. Vide J. A. S. B. for 1912 pp. 275-278 for the date of Varaha- 
mihira. 
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Siddhantas of which Eomaka is one, about which Brahmagupta 
remarks that the Romaka siddhanta is outside the pale of 
smrtis because it omits ail mention of yugas, manvantaras 
and kalpas that have been regarded by the smrtis as useful in 
measuring time. Kalidasa^’^ in Raghuvamsa 15. 96 speaks 
of dharma as having only three feet ( in Treta ) when Rama 
made up his mind to depart from this world. No scholar will 
assign to Kalidasa a date later than the middle of the 5th 
century A. D. Therefore the theory of yugas must be deemed 
to have been perfected long before 400 A. D. K. P, Jayaswal 
holds that the Yugapurana chapter of the Garga-sarhhita was 
composed about 50 B. C. ( J. B. O. R. S. vol. 14 p. 399 ) and -he 
is probably right. 

At present it is the practice to hold Kali 5046 ( expired ) as 
equal to 1945 A. D. or sake 1867 or samvat 2001-2. But it appears 
that there were several views about the date of the beginning 
of the Kaliyuga. The exact starting point on the above computa- 
tion was Friday, 18th February 3102 B. C. One view was that 
Kaliyuga was about to begin when the great Mahabharata war 
was fought out.^’^’ This view is expressed in the Aihole 
Inscription which appears to equate the beginning of Kali with 
the Bharata war and states that 3735years ( expired ) from the 
Bharata war are equal to 556 years of the iaka era. Arya- 
bhata knew this computation, since he says that he was 
23 years old when three parts of the ( great ) yuga and 3600 had 
elapsed ( Kala-kriyapada, verse 10 ). Another view set forth in 
the Puranas is that Kaliyuga began when Krsna finished his 
avatara and went to heaven.”*^ This would put the beginning 

1757. 

I 13 q. by S.B. Diksbit(2nd ed. of 1931) in mx- 
tfi^3’TfM!5rra P" 155. flourished from 598 A. D. to at least 665 A. D. 

1758. i xm: uxut git mrra- 

IIX1X?I 15. 96. 

1759. aiSclX XblTH diirtgr vx ^ t xq j^ l llj 

aiirq. 2. 13 ; 60. 25 ; iifftthrwvjr snuiraxRmraift 

149. 38. 

1760. urxwr^ifmitu: ' xrai^ui%g »rtsts%g ti 

^ • xiuns XTUtfrurg ’agsng.ti 

E. I. vol. VI p. 1 at p. 7. 

1761. ^i xu^^nuH i^ u?i i^ > vftiw: 

II xig 99. 428-429, III. 74. 241. The UH l dd XII. 2. 33 reads 

5irag>imra gxrit^:. urx^ 273. 49-50. iv. 24. 40 

respectively read 5R i« g»T HHIW flX^ U SS and 

^ #• WSfgXlW 212. 8 has the same idea in different words. 
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of Kaliyuga several years after the date arrived at on the first 
view.^^® Vide Mausalaparva chap. 1. 13 and 3. 20 for 
reference to the lapse of 36 years before Krsna’s passing away. 
The Yugapurapa appears to make Kaliyuga start on the day 
DraupadI died ( vide J. B. O. R. S. vol. 14 p. 400 ). Another 
view is that of Varaharaihira who says that the constellation 
of the Great Bear was in Magha when Yudhisthira was on the 
throne and that that time is arrived at hy adding 2526 years 
to the saka year.^^*^ This would place Yudhisthira in 653 of 
the Kali age ( as calculated at present ) and not at the end of 
Dvapara and the beginning of Kali. The Rajatarahgini I. 56 
quotes the Brhat-samhita and holds that Kurus and Pandavas 
flourished in 653 of the Kali yuga ( L 51 ). Great efforts have 


1762. Vide J. R. A. S. for 1911 pp. 479fif and 675fif about the Kaliyuga 
and its era ; ' Five thousand years ago, the Mahabharata war ’ a paper 
by Dr. D. S. Triveda in Festschrift Kane pp. 515-325 in which after 
setting out many divergent views and criticizing them, it is held .that th« 
Mahabharata war was fought out in 3137 B.C.; 'Puranic date of Mahabharata’, 
a paper by Mr. M. Raja Rao in the Bulletin of the Ganganath Jha Research 
Society, vol. 11 pp. 125-143, which mentions numerous dates suggested 
by various scholars. I am not at all convinced of the correctness of Dr. 
Triveda’s conclusions, in spite of the great learning that he brings to beat 
on the problem. Vide also his paper in 'Bharatiya Vidya ', vol. VI (1945) 
pp. 117-120. 

1763. i - 

13.3. This is not a verse of Garga as some scholars 
assert. In 13. 2 Varahamihira promises that he will dilate on the movements 
of the seven sages ( mMn»c«ra) according to the opinion of Vrddhagarga. It 
appears that 13.3 is his own verse. Garga held the opinion that the Great 
Bear remained in one constellation for one hundred years. That is all. 
Utpala quotes the verse of Garga, but it is in the Anustubh metre. It was 
believed by the authors of the Puranas and even by such astronomers as 
Varahamihira that the constellation of the Great Bear remained in each 
naksatra for a hundred years. Vide Br. Sam. 13.4, Bhagavata XII. 2. 
27-28, Matsya 273. 40-44, Vayu 99. 421-422, Visnu IV. 24. 33, Mr. Velandi 
Gojial Aiyer in ‘ Chronology of Ancient India ’ ( p.75 ) holds that ' ^d-dvika* 
panca dvi ' means 26 times 25 i. e. 650 years and that we should read 
'^yakala’ or '»kyakala’ (p. 73 ) instead of '^akala' in Br. Satii. 13. 3 
in order to correct the error of one matra in the 4th quarter of the verse. 
In this last he is in error ; he forgets that, according to works on chandas- 
sistra, a short syllable at the end of a pada is deemed to be prosodially 
long { and therefore the last syllable in Br. Sam. 13. 3 is long). Besides, 
he is not able to cite a single example to show why the usual rule of 
q WB t nnir; should not be followed here also or that Varahamihira elsewhere 
employs a similar method in a compound word, 
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been made by several scholars to meet this discrepancy by 
explaining the word ‘ sad-dvika-panca-dviyutah ’ ( in the Brhat- 
saihhita ) in various fanciful ways, which are far from 
satisfactory. There is no reason why doika should not 
straightforwardly he taken in the sense of ‘ two as the 
Lilavatl and Br. Saih. 71. 5 itself do. 

It is difficult to believe that the Sakakala referred to in 
that verse is different from the Sakendrakala or Sakbhupakala, 
which the Pancasiddhantika ( I. 8 ) and the Brhat-saihhita ( 8. 
30-21 ) make use of in several places. At least Varahamihira 
gives no such indication. Mr. C. V. Vaidya in his'Maha- 
bharata, a criticism ’ pp. 80-81 holds that the Sakakala referred 
to in the verse ‘asan maghasu &c.’ is the era of Buddha’s 
Nirvana. There is hardly any warrant for this assumption. 
His interpretation of ‘ sad-dvika-panca-dviyutah ’ as meaning 
2566 ( and not 2536 ) is not bad and does not seriously affect the 
argument about the date of Yudhisthira. On that interpretation 
Yudhisthira would be placed in 2488 B. C. ( instead of in 2448 
B. C. ). But there is no reason why the usual values of §o< 
( six ), dmha ( two ) and other words should not be understood 
to be meant here. 

The data contained in the Nidhanpur plates of Bhaskara- 
varman (E. L'vol, XII p. 65), when properly scrutinized, appear 
to favour the position of Varahamihira. Those plates in sett- 
ing out the genealogy of Bhaskaravarman start with Naraka, 
whose son Bhagadatta fought on the side of the Kauravas in 
the Mahabharata' war and was killed by Arjuna ( vide Drona- 
parva chap. 29 ). Bhagadatta’s son is said to have been Vajra- 
datta. After Vajradatta his descendants ruled over Kamarupa 
for 3000 years and then Pusyavarman, a scion of the Bhaga- 
datta family, became king of Kamarupa. King Bhaskara- 
vaa-man was 12th from Pusyavarman and was a contemporary 
of Emperor Harsa ( first half of the 7th century A. D. ). Taking 
an average of 20 years for- the reign of each ruler, Pusyavarman 
should be taken as having flourished about the beginning of 
the 5th century A. D. Adding 3000 years which are alleged by" 
the plates to have intervened between Pusyavarman and Vajra- 
datta, we arrive at about 2500 B. C. as the time of Vajradatta 
and therefore approximately of the Mahabharata war. This 


p®**- The verse 262, Inand. ed.) reads ig - ^ | g - 

where the com. says . 
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corresponds rather very closely with the statement of Varaha- 
mihira who puts Yudhisthira’s reign at 653 Kaliyuga ( i. e. 
2448 B. C. ). On the other hand, if we assume that the Maha- 
bharata war was fought in or that Kaliyuga started in 3101 
B. C., then Pusyavarman who flourished 3000 years after the 
Mahabharata war would have to be placed about 101 B. c. and 
there will be an interval of about 700 or 750 years between 
Pusyavarman and Bhaskaravarman. A period of 700 or 750 years 
for 12 rulers would work at about 60 years for each ruler, which 
is a very improbable average. Therefore the Nidhanpur plates do 
not support the hypothesis that the Mahabharata war was 
fought about 3101 B. C., hut rather support the statement of 
Varahamihira that it was fought about 2500 B. C. 

t 

Another epoch for the Mahabharata war and the beginning 
of Kaliyuga is indicated by some passages of historic impor- 
tance found in some of the Puranas. The Vayupurana (99. 4-15) 
and the Matsyapurana ( 273. 36 ) say that from the birth of 
Pariksit to the coronation of Mahapadma ( Nanda ) a period 
of 1050 years elapsed, while the Bhagavata XU. 2, 26 assigns 
1015 years for the same. There is some mistfke in the PurSna 
texts here. The Matsya ( in chap. 271. 17-30 ) enumerates the 
kings of the Barhadratha dynasty of Magadha descended from 
Sahadeva, son of Jarasandha, and states that the dynasty will 
rule (i. e. ruled) for a thousand years. Then chap. 272 (verses 1-5) 
speaks of five kings, who will be followed by the Sisunaka 
dynasty, that together reigned for 360 years and the last king 
in which was Mahanandi ( verses 6-13 ) whose son from a sudra 
wife was Mahapadma ( 272. 18 ). So if the years of these three 
dynasties are added we get the period of about 1500 years. This 
is supported by the Bhagavatapurana ( IX. 22. 48 and XII. 1-2 ) 
and Vayupurana ( 99. 308-321), which latter says that 32 kings of 
the Barhadratha dynasty will rule for 1000, then five Vltihotra 
^ngs for 138 years ( Pradyota and others ) and then the 
Saisunaka ( Sisunaga in the Bhagavata and in the Brahmanda- 
purana III. 74. 134-135 ) dynasty for 362 ( in all exactly 
1500 years ). The same periods are given by the Visnupurana 
( rV. 23 and 24 ) and by the Brahmandapurana III. 74. 121-135 
Sridhara in his comment on Bhagavata XIL 2. 26 states that 
the interval between Pariksit and Nanda is 1498 as the 
Bhagavata holds that the SaiSunaga dynasty ruled for 360 years 
( XIL 1. 4-6 ). Therefore the proper reading in the Vayupurana 
or Matsyapurana or the Bhagavata should be ‘pancasatottaram’ 
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instead of ‘ pancasaduttaram ’ or ‘ pancadasottaram. ’ Taking 
the interval between Pariksit and Nanda to be 1500 years and 
holding as most modern scholars do that the Nandas flourished 
in the 4th century B. C., Pariksit, the grandson of Arjuna, the 
Mahabharata war and the beginning of Kaliyuga would have 
to be placed in the 1 9th century B.C. Therefore there are so far three 
main different epochs for the Mahabharata war viz. 3101 B. C., 
2448 B. C. and about 1900 B. C. All the three are well attested 
by evidence dating at least from about the 5th century A. D. 
One cannot dogmatically say that a certain tradition alone out 
of these three is the only correct one. All that one can say is 
that one prefers a particular tradition to the other two. Since 
the epoch of 1900 B. C. is supported by the Puranas in great 
detail by citing the names of the several kings and their regnal 
years I personally regard the epoch of 1900 B. c. for the Maha- 
bharata war as more probable than the other two. It is best to 
acknowledge one’s inability to assign a certain date to the 
Mahabharata war rather than twist plain words or ignore al- 
together inconvenient passages or put on them fanciful or far- 
fetched interpreta^ons. The first desideratum is to prepare 
critical editions oi the important puranas from the best mss. 
material. Even then it is doubtful whether unanimity among 
scholars can be secured. A scholarly beginning was made by 
Pargiter in his book ‘ The Purana texts of the dynasties of the 
Kali Age ’ ( 1913 ). He compares the material available in the 
printed editions of several Puranas and Mss. on the subject of 
royal dynasties. One cannot or may not agree with many of the 
assumptions and inferences that he makes or draws, yet one cannot 
withhold admiration for his industry and method. For example, 
I cannot agree with him when he takes ‘ bhavisye kathitan ’ of 
the Matsyapurana or ‘ bhavisye pathitan ’ of Vayu ( 99. 267 ) 
as referring to the Bhavisyapurana. In many passages of the 
Puranas we have references to ‘ bhavisyajna ’ ( Brahmanda HL 
74. 105 ), which simply means ‘ those who are conversant 
with sections on the future ’ contained in ancient works like the 
Mahabharata. 

It is not possible owing to limitations of space to enter into 
detailed examination of the theories of several scholars about 
the date of the Mahabharata war. But one or two important 
matters will have to be referred to here. 

Mr. Velandi Giopala Aiyer in ‘ The chronology of Ancient 
India ’ in chap. H. ( pp. 51-104 ) examines the astronomical datd 
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furnished by the Mahabharata and relying on the feir-fetched 
and vsTong interpretation put by him on the words of the Brhat- 
saihhita ( quoted above ) and on the fact that the Kollam era 
in Malabar appears to take 1177 B. C. as the starting point for 
Kaliyuga arrives at the conclusion that the Mahabharata war 
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cities Methora ( Mathura ) and Cleisobora and that Heracles 
had many wives; but then there are other anecdotes about 
Heracles which do not at all agree viz. his having a daughter 
Pandaia with whom when she was only seven Heracles had 
intercourse for raising a mighty race. Here there is some confus- 
ion with the Pandavas and Kunti or with the Pandyan kingdom 
in the South. Moreover, 6000 years for 153 or 154 kings is 
rather a very long period. It cannot be said that a king is only 
a unit of time in these computations ( 40 years on an average), 
since such Puranas as the V ay u and the M atsy a expressly mention 
the number of years that each dynasty held sway, the number 
of kings belonging to each dynastly and the lengths of the 
reigns of several kings. It is no doubt true that the details 
of the names of the several kings, the number of kings and the 
duration of their reigns do not always tally. It appears that 
the Puranas that contain historical material were recast at diffe- 
rent times, e. g. the Vayupurana ( 99. 383 ) refers to the Guptas 
while the Matsyapurana is silent about them. The extant 
Puranas cannot be supposed to have given imaginary details 
about historical dynasties, but they must have had before them 
older records or traditions. The Puranas do not appear to have 
invented names of new kings or given imaginary lengths of reigns. 
The authors surely knew that the total of the several dynasties 
between Parlksit and Nanda did not square with the total of 
the lengths of the reigns of the several individual kings. But 
they gave both these without trying to solve the discrepancies 
as they wanted to record all the traditions they had got before 
them. The Puranas have a claim on our attention, but in the 
present state of our knowledge they cannot unfortunately form 
the basis of any certain or connected history and chronology of 
ancient times. 

A few words may here be said about the attempts made to 
deduce the age of the Mahabharata war from the astronomical 
references in the Epic. 

The number of works and papers in which the dates of the 
Bharata war and of Kaliynga are discussed is very large. A few 
of them only are noted here. The late Shankar Balkrishna Dikshit 
in his exhaustive volume on ‘ the History of Indian Astronomy ’ 
(in Marathi, 2nd ed. of 1931 ) deals with this subject at pp. 107- 
127. Mr. C.V. Vaidya in ‘Mahabharata, a criticism, 1904 ’devotes 
one chapter (pp. 55-78) and appendix note V (pp, 180-190) to the 
date of the Mahabharata war. He holds fast to the traditional 
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view that the Mahabharata war was fought in 3101 B. 0. Mr. N. 
Jagannatha Eao writes a book on ‘ the Age of the Mahabharata 
war ’ ( Bezwada, 1931 ), in which he disputes the identity 

of Candragupta Maurya with Sandracottus mentioned by 
Megasthenes, holds that Sandracottus is the Gupta Emperor 
Candragupta, that the date of Candragupta Maurya would be 
about 1535 B. c., that the word ‘ Sakakala ’ in the Brhatsarhhita 
refers really to the era of the Persian Emperor Cyrus about 
550 B. C. and that the Great War was fought in 3139 B, C. The 
work does not go deeply into anything and is rather superficial 
There is a lengthy and interesting article by Mr. K. G. Sankar 
on ‘ some problems of Indian Chronology ’ in Annals of the 
B. O. R. Institute, Poona, vol. Xn pp. 301-361 in which be seems 
to favour 1198 B. c. as the date of the Mahabharata war. 
Mr. J. S. Karandikar, editor of the ‘ Kesari ’ (Poona), contribut- 
ed certain articles ( in Marathi ) which are now issued as a 
booklet (1939), in which he examines many of the astronomical 
references in the Mahabharata and the Pauranic lists about the 
dynasties of ancient Indian kings and arrives at the conclu- 
sion that the Mahabharata war was fought in 1931 B. C, Though 
I differ from him in important details, I think that the 'date 
arrived at by him appears to be one of the two probable or best 
authenticated dates among tha several dates proposed by various 
scholars. Prof. P. C. Sen-Gupta contributed a paper to the Journal 
of the Bengal Asiatic Society in 1937, vol. HI pp. 101-119, in 
which he discusses the date of the Mahabharata war and arrives 
at the conclusion that the Bharata war was fought about 2449 
B. C. This also is a very probable date and has the authority 
of the tradition mentioned in the Brhatsainhita that the saka 
era is 2526 years after the era of Yuddhisthira. In J. A. S. B. 
for 1938, vol. IV pp. 393-413 Prof. Sen-Gupta again examines 
‘ Bharata battle traditions ’ and confirms the date 2449 B. C. 
already arrived at by him. Dr. K. L. Daftari delivered some 
lectures in the University of Nagpur on ‘the astronomical 
method and its application to the chronology of Ancient India ’ 
which are published in book form ( Nagpur, 1942 ). This work 
exhaustively deals with almost all the passages of astronomical 
importance contained in the Mahabharata and is characterized 
by great industry, patient calculations and ingenious explana- 
tions of conflicting passages. His conclusion is that the Bharata 
war was fought in 1197 B. c. Although one feels nothing but 
admiration for the author’s great learning and acumen, it is 
not possible to agree with the date arrived at by him or with 
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the method and theories adopted by him. Apart from details 
one cannot accede to the following theories propounded by him 
viz. his division of the astronomical references into two groups, 
his assumption that a passage in .the Dronaparva ( chap. 184 ) 
about the rising of the moon at about 2 A. M. is an interpolation 
( because it does not square with his explanations of the other 
passages ), his bold expedient of changing ‘ citram ’ to ‘ caitam ’ 
in Bhisma 3. 12 and his transposition of Sravana and Pusya in 
Salyaparva 34, 6, his taking ‘ ahgaraka ’ to mean Venus ( and 
not Mars ). Dr. Daftari’s work was reviewed by Prof. Sen-Gupta 
in JASB for 1943, vol. IX pp. 221-228 and after submitting it 
to a searching analysis and calculations, the learned Professor 
arrives at the conclusion that he cannot accept Dr. Daftari’s 
method, which is useless for all practical purposes. Prof. K. V. 
Abhyankar contributes an article to the Annals of B. O. E. I. 
for 1944, vol. XXV. pp. 116-136 on ‘ the date and time of the 
Bharata war ’, in which he takes into account only the material 
available in the Epic itself and bases his conclusions ’on 
the principle of following the voice of the majority. He 
furnishes a useful table in an appendix that shows at a glance 
some of the important astronomical passages of the Mahsbharata 
with their interpretations given by the commentators Axjuna- 
misra and Nllakantba and by Mr.Karandikar and himself and 
finally gives his opinion that the traditional view of the date 
( 3101 B. C. ) is approximately correct. It appears that he had 
not, when he wrote the article, the work of Dr. Daftari before 
him nor Prof. Sen-Gupta’s devastating criticism of it. It will 
be apparent from the above that the attempts to settle the exact 
date of the Mahabharata war on the strength of the astronomical 
materials contained therein are dismal failures. Hardly any 
two scholars agrree on <the exact dates so arrived at, which range 
from 1193 B. C. to 3101 B. C. and even beyond. There are many 
reasons for this disappointing result. In the first place, several 
of the criteria mentioned in the epic are hopelessly inconsistent, 
as will he made clear a little below by a few examples. Further 
several scholars assume that-the|epic was composed within a short 
time (about three years according to Adiparva, 62, 52, cr. ed. chap. 
56. 32 ) after the war. Many ( including my humble self ) cannot 
subscribe to this view. Besides, we are totally in the dark about 
the details of the system of the calendar generally adopted at 
the period of the war. Many suppose that it largely resembled 
the rules contained in the Vedanga Jyotisa ( of the Egveda ). 
There is no unanimity on the question whether the months 
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ended with amavasya (i. e. whether they were amanta) or whether 
they ended with Full Moon ( i. e. whether they were 
purnimanta That a purnimanta month was in vogue in 

Vedic times is beyond dispute. For example, Tai. S. states 
that Purva PhalgunI is the last night of the year and Uttara 
Phalgunl is the mouth ( i. e. beginning ). Similarly Tai. 
S. VIL 4. 8. 2 declares that the citrapurnamasa is the mouth of 
the year ; while Sah. Br. IV. 4 declares that the Phalgunl Paurna- 
masl is the mukha of the year. The author or authors of the 
Mahabharata, in describing the evil portents of an impending 
tragic or catastrophic event, often assemble together ( as in 
Udyoga 143.5-29, Bhisma 2. 16-33 ) all of them irrespective of the 
fact whether some of them are possible in the very order of 
nature. For example, it is stated that Arundhati went before 
Vasistha ( Bhisma 2. 31 ), that a mare gave birth to a cow calf 
and that a bitch gave birth to a jackal ( Bhisma 3. 6 ) and that 
images of gods trembled, laughed and vomited blood ( Bhisma 
2. 26, which may be compared with Brhatsaihhita, 45. 8 and the 
verses of Garga quoted by Utpala thereon ) ; it is several times 
said that the Moon and the Sun are seized ( i. e. eclipsed ) at 
an unusual season ( aparvarU ) or simultaneously by Eahu ( vide 


1766. That the months in North-west India were purnimanta in the 
Kharosthi records drawn up in Kaniska's era is shown in E. I. vol. 18 p. 266 
and E. I. vol. 19 at p. 10. Apararka (p. 423 ) quotes a verse from W gP 4 < | u| 
’ g sir;? igw » and remarks that Bhadrapada dark 

half is in that verse said to be the dark half of Asvina. In the Bhavisya- 
purana (Uttara-parva, chap. 132. 17) the Full Moon of Phalguna is said to 
be the end of the month' l 

sHI-ifii a# irm ^ ^ n ). in the Matsyapur^a ( 159. 4-6 ) it is said that 
Skanda and Vmkha were born on the 15th of the dark half of Caitra, that 
in the bright half of Caitra itself on the 5th Indra , made one boy out of the 
two and on the 6th crowned him as Lord. This shows that in the Matsya 
Caitra was purnimanta and not amanta. When the month is purnimanta, 
the first fortnight ending with amavasya is assigned to a month which is 
one month in advance of the amanta reckoning i. e. what is Kartika dark 
half with amanta reckoning becomes Margasirsa dark half with the purni- 
manta reckoning. On Jai. VI. 5. 31 Sahara quotes a Vedic passage about 


which seems to indicate that the year began with the Full Moon 
of Caitra and that the purnimanta reckoning was not unknown, 
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Bhismaparva 3. 28 and 32-33 and Asvamedhikaparva 77. 15 
Further, these very verses state that the eclipses of the Sun 
and the Moon took place on the same day and on the 13th and 
in the same month. Dr. Daftari interprets ‘ ekahna ’ as mean- 
ing on the same week-day and ‘ on the 13th tithi ’ ( pp. 5-6 of 
his work ) calculated according to the wrong method of those 
days. It is extremely doubtful whether week-days had been 
known or named at the time of the Bharata war or even at the 
time of the composition of the Epic. It is too much to assume 
that the astronomers of the Mahabharata war days, while they 
could predict eclipses and state accurately the position of the 
planets, were so clumsy as to allow a mistake of two tithis to 
occur in their calendar with respect to the occurrence of a solar 
eclipse. The words in Bhismaparva 3. 28 and 32-33 appear to 
be a mere exaggerated statement of portents. If real observed 
eclipses are meant they would have to be taken in the order of 
the words in the text, viz. first an eclipse of the Moon ( on 
Kartika paurnima ) and then an eclipse of the Sun ( on Kartika 
amavasya ) and further it must be assumed that the dark half 
of Kartika contained only 13 days. Dr, Daftari ( pp. 44-46 of 
his work ) holds that first there was a solar eclipse on Asvina 
amavasya, then a lunar eclipse and then again a solar eclipse. 
In that case we should expect the order to be ‘ surya-candrau ’ 
and not ‘ candrasuryau Besides, hardly any other scholar 
holds that there were three eclipses one after another. There- 
fore, it is hardly possible to say with certainty that the author 
accurately states astronomical facts observed by him or even 
traditionally handed down as definite facts and does' not draw 
on his own imagination about the portents or does not exaggerate 


1767. iren smfor at infft 

fwsirci: « i spmar 

M 3. 28, 32. The cr. edition of the Mahabharata gives only 

the first of these two verses. Utpala in his com. on Brhatsamhita 5, 26 
reads iiehUlil The words srsn: make it quite clear that 

eclipses and the fortnight of thirteen tithis are taken as very evil omens. 
Similar words occur in Bhisma 3. 12 and 13 quoted below in note 1779. In 
Brhatsamhita 3 . 6 it is said that a graha called Tvastr makes the orb of the 
Sun look dark even when there is no parva (amavasya). Utpala quotes on 
the same a verse of Paraara ‘ cqsf ^ JtfTiTf: t a njuiiQ 

II- There is no doubt whatever that the writer 
of Bhisma 2 and 3 is more concerned with chronicling evil omens than with 
setting out accurate astronomical and other data observed by him personally 
or even by others. 
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as a rhetorical device. In Brhatsamhita 5. 26, 97-98 Varaha- 
mihira states the evil consequences if a moon eclipse precedes 
or follows a sun eclipse in the period of one fortnight. 

Most of the important astronomical details will now be 
set out from the time when Lord Krsna is said to have started 
as a peace-maker to the Kauravas. In TJdyogaparva 83. 6-7*^“ 
it is said that Krsna started in the month of Kartika (Kaumude 
masi) at the end of the iarad season and about the advent of 
winter, when the moon was in Revatl naksatra and on maitra 
muhurta. Asvina and Kartika are at present said to form the 
season of sarad, and Margasirsa and Pausa form hemanta. This 
verse itself presents a diflSculty. On the Full Moon day of 
Kartika, the moon is in Krttika naksatra and the moon would 
be in Revatl three days before i. e. on or about the 12th of the 
bright half of Kartika. If we take this along with the words 
‘at the end of sarad’ it follows that the month was purvimavia ; 
otherwise ( i. e. if the month were amanta ) it would be highly 
improper to say that the 12th of the bright half of Kartika was 
at the end of Sarad. After Krsna failed in his mission he returned 
to the Pandavas ( for all of which we must allow a few days 
after the 12th of Kartika iuMa ) and reported what Duryodhana 
and he himself said. Two of the statements reported by him 
are very material. Duryodhana said to his allies": ‘ March 
towards Kuruk^tra ( for battle ) ; to-day the moon is ( in ) 
Pusya naksatra ’. If Krsna started on his mission when the 
moon was in RevatT ( on the 12th of the bright half of Kartika ), 
then these above words must have been uttered in his presence 
on or about the 5th of the dark half of Kartika ( or of Marga- 
sirsa if the month was purnimanta ). Another important state- 
ment is that Krsna in his conversation with Karna ( whom he 
had tried to win over ) stated to him : ‘ this is a mild month in 
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which fodder and fuel can be easily had, which is neither too 
hot nor too cold ; on the 7th day ( from today ) there will be 
amavasya ; battle may be joined on that day ; they regard it 
as having Indra for its ( guardian ) deity Therefore this 
must have been said on or about the 8th of the dark half of the 
month. But what was the name of the month ? If the reckon- 
ing was purnimanta, the month must he Margasirsa, but if 
the reckoning was amanta, the month must be Kartika. The 
words ‘this month’ taken along with Udyoga 83.6-7 would 
indicate that the month meant was Kartika. Further, Indra 
was the deity of Jyestha naksatra and the amavasya ( as stated 
in Udyoga 142. 16-18 ) had Jyestha naksatra. In modern times 
this is possible on Kartika Amavasya, while there cannot be 
Jyestha naksatra in modern times on Margasirsa amavasya, but 
only on or about the 13th of the dark half of it. But this passage 
itself (Udyoga 142. 16-18) is in conflict with Salya 35, 10 
where Krspa says : ‘ the Kauravas do not act up to my words, 
being driven to do so by the Time Spirit ; O ! descendants of 
Pandu, go out { for battle ) together with me when the moon is 
in Pusya ’. If the moon was in Jyestha on amavasya when 
Krsna had proposed to Karna that the war should be begun, 
this passage of Salyaparva would put the beginning of the 
war 16 or 17 days after Kartika amavasya, which is not war- 
ranted by any other passage and which no scholar puts forward. 
In Udyoga 143. 11 it is stated,*”* ‘the spot on the moon has 
turned away ( disappeared ) and Eahu approaches the Sun. ’ 
The exact meaning of the first quarter is not quite clear. Some 
interpret it to mean that * an eclipse of the Moon has already 
taken place ’. The moon looks beautiful with the spot thereon 
( compare Sakuntala I ‘ malinarmpi himamior laksma laksmim 
tanoti ). The disappearance of the spot might have been looked 
upon as an evil portent. Even supposing that the first quarter 
refers to an eclipse of the moon, it does not matter much. The 
second quarter states that an eclipse of the Sun was expected 
when Karna addressed these words to Krena, the envoy of the 
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Pandavas. Later on in Bhisma 2. 23 it is stated that the Moon 
had become devoid of brightness, was without its spot on the Pull 
moon day of Kartika and assumed the colour of fire while the 
sky retained its original hue ; so that if there was an eclipse 
of the moon it was on Kartika Paurvima and an eclipse of 
the sun was yet to take place. On the whole, therefore, one 
may assume, though not without hesitation, that the months 
were amanta, that possibly there was an eclipse of the moon on 
Kartika Pull Moon when Krsna had gone as a peace-maker and 
that there was a solar eclipse on the amavasya of Kartika just 
about the time the war began. In Salyaparva 56. 10 we again 
meet with the words ( at the beginning of the mace duel )"* Eahu 
swallowed the Sun at an unusual season This passage and 
Asvamedhika 77. 15 ( Rahur-agrasadadityaih yugapat soma- 
meva ca) rather suggest that the eclipse of the sun at an unusual 
time had become a stock example of an evil portent without the 
actual occurrence thereof. The words in Salyaparva refer to 
the last day of the war before the mace duel between Duryodhana 
and Bhima and the passage says that Rahu seized the sun and 
there was an earth-quake also. Hardly any one ( except Dr. 
Daftari) holds that there was another eclipse on the last day of the 
war, when just before the war there already had been an eclipse 
on Kartika amavasya. 

As to the exact tilhi and nak^atra on which the Great War 
began, there are many conflicting statements. In the Bharata- 
savitrl it is stated that the Bharata war started in the first 
month ( i. e. MSrgasirsa ) of Hemanta on the 13th of the bright 
half when the moon was in the naksatra presided over by 
Yama ( i. e. BharanI The Bharata-savitrl is no part of the 
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Mahabharata, yet it has some traditional value, being probably 
earlier than all the commentators of the Mahabharata and later 
than the text of Sauti. In conflict with this passage of the 
Bharatasavitrl we have the words of Udyoga 142, 18 ( quoted 
above ) where Krsna says to Karna that battle may be joined 
on amavasya when the moon is in Jyestha. The Mahabharata 
itself states that after the disposition of the vast armies were 
made and commanders were appointed, Duryodhana called 
Uluka and sent him to the Pandavas to inflame their feelings 
with the words (Udyoga 160. 93) ‘the worship of steel 
( weapons ) has been performed, the site of Kuruksetra is dried 
up (has no mud), your horses are well fed, warriors are hired 
by you ; fight tomorrow This Lohabhihara ( or-sara ) is the 
same as the rite of nirajana ( according to the Amarakosa ) or is 
performed immediately after nirajana (for which see pp. 230-231 
above ). Kautilya (11. 30 p. 135) prescribes a nirajana rite at the 
start of an invasion and when two seasons meet. So a nirajana 
rite on Kartika amavasya would be most appropriate ( both 
because a battle was to be begun and because at the end of 
Kartika the season of Sarad ended). The Brhatsainhita ( 43. 
1-2) prescribes a nirajana rite for horses, elephants and 
men on the 8th or 12th of Kartika bright half or on the 15th of 
Kartika ( Full Moon or amavasya ). It is extremely doubtful 


( Continued from the last page ) 

was killed on the third day after Drona became commander-in-chief. It may 
be noted that Nilakantha explains differently as meaning Mr- 

ga^rsa which has a double deity as its presiding deity. It may be noted 
that this text of the asTprinted is not quite reliable, since 

in his commentary on 17. 2. reads ‘ ’ 
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fU: ’. if these readings be accepted it follows that the Bharata- 
savitrl impliedly recognizes the existence of a tithiksaya, since Drona is 
there said to have been killed on the 13th tithi of dark half when the epic 
itself says that he died on the 15th day after the battle began. As the 
war commenced on the 13th of bright half, there would be 16 days on 13th 
of dark half. 
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whether Mr. Karandikar is right in saying that Lohabhihara 
( or-sara ) refers to Skandasasthl. In the first place, the worship 
of weapons can be done at any time, particularly when a 
battle is to be commenced. In the second place, it is not 
necessary to postulate the lapse of six days and more for the 
sending of Uluka and his return from the time when Ktspa 
said that battle may be begun on amavasya. The armies had 
taken up opposite positions on the field of Kuruksetra and 
Uluka could have come and gone in a day or two. Further, we 
have no evidence that Skanda-sasthI was performed in northern 
India in Margasirsa, though very late works composed by 
dak^natyas like the Nirnayasindhu say that Skandasasthl is the 
same as CampasasthI in Maharastra and is observed on the 6th 
of Margasirsa. Raghunandana quoting Devipurana places 
Skandasasthl on Caitra 6th of the bright half and is supported 
by the Matsyapurana quoted above in n.l766. There is no reason 
why the actual fight should commence so late as the 13th day 
of Margasirsa ( or even 11th as Mr. Karandikar suggests ) when 
Krsna said that it should he joined on amavasya. It is quite 
possible that the war began on or about KSrtika amavasya. 
The observance of ‘lohabhihara’ does not lead to the .certain 
inference that the war was. not begun till several days after the 
6th of the bright half of Margasirsa. Similarly, Mr. Karandi- 
kar says that the moon is ordinarily in Bharanl on the 11th or 
12th of the bright half of Margasirsa. It may be so. But it is 
possible to have the moon in Bharanl even on the 13th. I am 
inclined to hold that the Bharatasavitrl dates of the beginning 
of the war embody a different tradition altogether from the one 
contained in the Mahabharata itself. The Bharatasavitrl is 
silent about naksatras on which the principal events of the 
war took place except at the commencement of the war. It 
mentions no tithiksaya or tUhivrddhi. Krsna sends a message 
with Uluka to Duryodhana ( Udyoga 162. 57 ) ‘ tomorrow you 
will be seen ’ ( in your true colours ) and Arjuna does the same 
( Udyoga 163. 14 ). 

The Mahabharata nowhere states quite explicitly the titlii or 
naixsatra on which the battle actually commenced. We have to 
rely upon various indications to arrive at the tithi or nak^tra. 
Balarama could not bear to see the fight between Duryodhana 
and Bhlma, both of whom were his pupils in mace-duel and 
went on a pilgrimage(Udyoga 157. 33-35 and 158. 39). Balarama 
returned on the 18th day of the war and ( in Salyapa rva 34. 6 ) 
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he remarks, ‘ it is 42 days since I left (on a pilgrimage) ; I start- 
ed when the moon was in Pusya and I have come here again 
on Sravana In Salya 35. 13-14 it is stated that Balarama 
went to the river Sarasvati on pilgrimage on ‘maitra-naksatra- 
yoga ’ ( i. e, when the moon was in Anuradha ). This conflict 
may be resolved by holding, as Nllakantha does, that Balarama 
left the Pandavas on Pusya, reached the Sarasvati on Anuradha 
and returned on Sravana. If we follow Salya 34,6 the war 
commenced when the moon was in or near Mrgasirsa ( 18 
naksatras before Sravana ). This would be in direct conflict 
with a passage in Bhismaparva 17.2 that ‘ on the day of 
battle the moon was in the province of Magha ’ and also other 
passages that will be indicated later on. This last passage 
should ordinarily mean that the moon was near MaghS. Mr. 
Karandikar looks upon Salya 34.6 as an interpolation and 
takes Bhisma 17.2 to mean that the moon was in an inauspici- 
ous naksatra of the category of Magha. This would suit 
BharanI but not Eohini or Mrgasirsa. His meaning is far- 
fetched and he does not explain why BharanI was not directly 
mentioned in the Epic, when in several other places the epic 
does mention directly the naksatra concerned. His explanation 
gives the go-by to the 13th tUhi. Dr. Daftari boldly asserts 
that we must transpose the naksatras ( in Salya 34. 6 ) and read 
‘sravane samprayatosmi pusyena punaragatah’. If we once resort 
to these methods followed by these two learned writers, there 
is no knowing where one should stop. There are scholars who 
might with equal or greater plausibility claim that most of these 
astronomical references are either of very late date or are inter- 
polations ( vide Vaidya’s ‘ Mahabharata ’ p. 71). Similarly, if we 
once concede that we are at liberty to change readings to suit 
our theories even in the total absence of all manuscript evidence, 
then there is no sure foundation on which we can build. The 
Mahabharata passages have a tradition of centuries behind 
them. We must, in the absence of good mss. evidence to the 
contrary, either accept them all and try to explain them 
or we must give up the job of reconciling them as a hopeless 
tangle and rely on other evidence to arrive at the date of the 
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Bharata war as best as we can. We saw above that JyesthS 
was the ha’xsatra on Kartika amavasya and, if the war began 
then, the naksatra on the 18th day from then would be Pusya. 
Nilakantha, following the Mimamsa rules of interpretation, 
holds that the concluding passage (upasamharavakya) is superior 
in strength to passages that occur at the beginning of a work, 
that the passage in Salya 34. 6 is the dominant one and other 
conflicting passages must be either brushed aside or explained 
away in conformity with Salya 34. 6 and gives an explanation 
of ‘ Maghavisayagah somah ’ which is quite unsatisfactory. 
Dr. Daftari also holds, relying on Atharva Jyotisa, that the 
passage means ‘ the moon was in Mula ’ ( p. 27 para. 62-65 of 
his work ‘ Astronomical method ’ &c. ). The explanation is 
ingenious but one fails to see why this round-about way was 
resorted to and why the text did not simply say ‘mulanaksatragah 
somah’, which violates no metrical requirements. InAnusasana 
parva ( 167. 26-28 ) Bhisma, while on the bed of darts, states 
‘ the sun has turned ( towards the north ) ; 58 days have passed 
by since I laid myself down on this ( arrow bed ). This is the 
mild month of Magha that is now current, three parts of it 
remain and this fortnight should be iukla ’. Bhisma was struck 
down on the 10th day of the war ; so 67 nights had passed from 
the day when the war began to the day in Magha on which tbia 
was uttered. The diflSculty is how to connect ‘ tribhagasesah ’, 
whether as an adjective of ‘ masa ’ or of ‘ paksa ’. If we take it 
in the fijst way, these words were uttered on 8th of Magha 
sukla ; if we take it as an adjective of ‘ paksa ’, then they will 
have to be taken as uttered on the 4th of the bright half or on 
the 4th of the dark half which may be regarded in its astrologi- 
cal effects as equal to suklapakm ( though the tithi itself is in 
the dark half ). If the words were uttered on the 8th of Magha 
kikla, the Bharata war began on Kartika amSvasya ( which 
will be in consonance with TJdyoga 142. 18 quoted in n.l770 ). 
The passage in Anusasana (167. 26-28) is supported by two other 
passages. After the war was over, Yudhisthira went to the 
capital and stayed there for 50 nights and when he found that 
the Sun had started on its apparent northward path {uttardyaija) 
he came to Bhisma ( Anusasana 167. 5 ). In Santiparva 51, 14 
Krsna says to Bhisma : ‘ You have yet to live 56 days.’ N ila- 
kantha, who takes Salya 34. 6 as the dominant peissage, puts a 
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most far-fetched construction on the word ‘ astapancasatam 
which he .takes to mean ‘ one hundred minus 58 ’ i. e. 42 nights 
and explains ‘ pancasatarh sat ca ’ as equal to 30, This shows 
to what straits commentators are reduced when conflicting 
passages have got to be explained away. One more indication 
about the tithi on which the war commenced is afforded by 
Dronaparva chap. 184, where it is stated that a grim fight 
went on till midnight when Ghatotkaca was killed, that the 
fatigued armies then snatched some sleep, that then the moon 
rose at about 2 A. M. ( verse 46 ) and that the fight was then 
resumed ( chap. 186. 1 ‘ tribhagamatrasesayaih ratryaih 
yuddham-avartata ), This description of moonrise shows that 
Ghatotkaca was killed on or about the 11th of the dark half. 
We know from the Mahabharata itself that Ghatotkaca was kill- 
ed on the night of the 4th day of Drona’s command or on the 14th 
day after the war began. This would establish that the war 
began on the 12th or 13th of the bright half and ended on the 
14th of the dark half or on amavasya of Margasirsa. Dr. Daftari 
holds that this description is an interpolation. 

If we try to find out the mksatra on which the war began, 
we have one sure criterion in Salya 34, 6 viz. that the war 
ended on Sravana naksatra when Balarama returned from 
pilgrimage. Now the moon cannot be in Sravana at all in 
Margasirsa dark half, but may be in it on the first or 2nd of the 
bright half of Pausa. So between the tithi and naksatra as 
disclosed by the Mahabharata itself there is a slight dis- 
crepancy of a day or two. There is another way of looking at 
the data. Bhisma was waiting for uttarayana to begin and we 
know that he passed away on the 59th day after he was 
mortally wounded on the 10th 4ay of the war. Therefore, a period 
of 67 days ( 58 nights of his lying on arrow-bed plus 9 nights 
of the battle when he slept on his usual bed ) elapsed between 
the beginning of the war and the beginning of Uttarayana, 
which undoubtedly occurred in Magha in that year (as Anusasana 
167. 28 expressly states). The real difficulty is to find out the 
tithi of the commencement of Uttarayana. But if we accept the 
approximate tithi and naksatra ( as stated above ) of the end of 
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the war (i. e. Margasirsa amitvasya or 1st of Pausa and Sravapa 
naksatra ), uttarayana began 49 days thereafter i. e. on or about 
the 4th of the dark half of Magha. According to the Vedahga- 
jyotisa, 4th of the dark half of Magha is one of the tithis on 
which uttarayana may begin ( vide Dikshit’s work pp. 75, 91 ). 
How scholars accept one of the data and reject others is well 
illustrated here. Acc. to Salya 34. 6 the war ended on, Sravana 
( and so should have begun when the moon was in Mrgasirsa ). 
Acc. to the Bharatasavitrl the war began on BharanI and on 
the 13th of the bright half of Margasirsa and ended on Ama- 
vasya ( and therefore the naksatra was Mula or Pfirvasadha )_ 
Arjunamisra gives up the naksatras and sticks to the tithis. 
Mr. Karandikar gives up the express verse about Sravana ( and 
regards that whole chapter as an interpolation ), he gives up the 
13th tithi of the beginning of the war as given in the Bharata- 
savitri, holds that the war began on 11th instead and sticks fast 
to the BharanI naksatra given in the Bharatasavitrl. Dr. 
Daftari altogether changes the reading of Salya 34. 6 by 
transposing the naksatras mentioned. 

The difference between the day of Uttarayana in Magha 
stated in the Mahabharata and the day thereof at present 
is utilised by scholars for arriving at the date of the Maha- 
bharata war. 

There are other data in the Mahabharata from which also 
the date of the Mahabharata war is sought to be deduced. Before 
entering into details, some matters that are accepted by most 
scholars may be stated here. It is generally held that there 
were two eclipses, first, one of the moon immediately followed 
by a solar eclipse, that there was a fortnight’ of 13 days which 
was looked upon as very unusual and a very evil omen. Vide 
Bhisma 3. 28 quoted in n. 1767. in Bhismaparva 3. 31-32 Vyasa is 
reported as saying, ‘ I have known amavasya occurring on the 
14th, 15th or 16th day ( of a paksa ), but I do not know an 
amavasya occurring on the 13th day ( of a paksa ) ; both the 
moon and the sun were eclipsed in the same month on the 13th 
day In the Mausala-parva 2. 18-19, when Krsna, 36 years 
after the war, beheld certain portents it is said, “ on observing 
those portents on the amavasya occurring on the 13th day he 
declared ‘ Rahu had made this ( 13tti day ) appear as the 14th 
and 15th ( when usually there is amavasya ) when the Bharata 
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war took place ; to-day it has again occurred for our destruction 
From these words it is clear that the occurrence of am avasya at the 
end of a paftsa of 13 days was looked upon as a very evil omen- 
Then many scholars hold that a comet had also appeared at the 
time of the great war. Bhisma 3. 13 states, ‘ a very frightful 
comet stands in the sky covering the conste llation of Pusya 
There are grave doubts whether the stateme nt is made from 
actual observation. The appearance of a comet has always 
been associated in ancient times with great calamities. Compare 
Kumarasambhava II. 32 ' upaplavaya lokanam dhumaketurivot- 
thital;i As indicated above, the Mahabharata gathers together 
several possible and impossible things to emphasize their 
significance as to impending calamities. Therefore the inclu- 
sion of a comet among portents does not establish that a comet 
had actually appeared at the time of the Bharata war. Supposing 
for argument that a comet had appeared, that circumstance is of 
no help at all in settling the date. A large number of comets is 
included in the sun’s retinue. The number of comets of long periods 
that approach the sun in a century is said to be 300. There is 
nothing to show what particular comet appeared at the time of the 
war and no one has data to connect the Mahabharata comet with 
Halley’s comet or any other comSt well-known in modem times. 
'Therefore the datum about a comet is entirely worthless for 
purposes of chronology. According to Brhatsamhita 11. 5 and 
Utpala thereon the ancient writer Parasara held the view that 
there were 101 ketus and Garga said that there were a thousand. 
The description in Bhisma 3. 13 states that the perihelion of the 
comet was in Pusya. In Udyogaparva 143. 10 it is said ‘ since 
a graha specially 'afllicts Citra, a great calamity is indeed 
approaching the Kauravas ’. This may probably refer to a 
comet. Two other verses appear to have some bearing on this- 
Bhisma 3. 12 states that the white graha stands traversing 
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citra ( i. e. it is about to enter into svaii ) and verse 16 says, * the 
white graha is fiery like fire emitting smoke and stands occupy- 
ing Jyestha which is a bright star presided over by Indra 
What is meant by ‘ white graha ’ ? The words ‘ sveto grahah * 
should ordinarily denote Venus. Nilakantha takes them to 
mean Ketu ( node ) in Bhisma 3. 12 and another comet in 3. 16. 
If this latter explanation be accepted there were two comets 
seen at the time. Even if we hold that Bhisma 3. 16 describes 
the tail of the comet mentioned in 3. 13, that is of very little 
help. All that would be meant would be that the tail of the 
comet was a very long one. Bhisma 3. 17 has been taken to 
refer to Rahu by Nilakantha, while some modern scholars hold 
that it refers to a comet. It means, ‘ a cruel comet standing 
between Citra and Svati, afflicts RohinI and also the sun and the 
moon’. The description of the Ketu called Sveta in Brhat- 
saihhita 11. 39 agrees very closely with the description in the 
Bhismaparva and Parasara quoted by Utpala thereon states that 
the Ketu called ‘ Sveta ’ becomes visible after 115 years and 
portends the destruction of two-thirds of the population. 

Then there are several passages which state the positions 
of several planets just before the battle or on the day the battla 
began. Here again at least two different positions are assigned 
to each planet except Mercury. It is first to be noted that at 
the beginning of the war all the seven planets excluding Rahu 
and Ketu are declared to have been near each other ( Bhisma 
17. 2, q. in note 1776 above ). We know from the Mahabharata 
itself that the Sun and the Moon on Kartika amavasya were 
in Jyestha. If the war began on amavasya or a day later, the 
planets must be near Jyestha. If the Bharatasavitrl be follow- 
ed then the war began on Margasirsa bright 13 and on BharanL 
If that were so, the sun and the moon cannot be together. Mr. 
Karandikar takes 11th of the bright half of Margasirsa to be 
the tithi of the beginning of the war and holds that the Sun 
was in naksatra Jyestha and that the moon was in BharanI 
( following the Bharatasavitrl as to this last ). I should hold 
that we are not at liberty to take one datum from one group of 
statements and another from another group and then say that 
it is proved that the war was fought at a particular time. It is 
further noted in Karnaparva 37. 4 that on Karna’s death ( i e. 
17 days after the war began ), the seven planets were seen going 
away from the Sun.^™ The positions of the planets at the 
beginning of the war were as follows : — 
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Udyoga 143. 11 ( Rahu approaches the Sun ) 
Bhisma 3. 11 { „ „ ) 

Bhisma 3. 28, 32 (q. above in n. 1767 ) 

The Sun was either in Jyestha or near Mrgasirsa. 

Bhisma 3. 17 ( panisa graha i, e. Rahu afflicted 
both the Sun and the Moon ) and Rohipl, 
Bhisma 3. 28, 32 ( q. above in n. 1767 ) 

Bhisma 17. 2 ( the Moon was in the province of 
Magha q. above in n. 1776 ). 

MERCURy — Karnaparva 94. 49 says that on Karna’s death 
the son of the Moon ( i. e. Mercury ), the white 
luminary, rose slantingly resembling in hue 
fire and the Sun. The Salyaparva 11. 18 states 
that Mars, Venus and Mercury were in con- 
junction. jf Mars was in Magha as stated 
in Bhisma 3. 14 and Mars and Mercury were 
in conjunction Mercury would be in Magha, 
which forebodes destruction of people by war, 
as stated in Brhatsaihhita 7. 3. 

MARS — Udyoga 143. 9 states, ‘ Mars having made a 

retrograde motion in Jyestha seeks ( to reach 
or afflict ? ) Anuradha, the naksatra presided 
over by Mitra, as if bringing death (to friends)’. 

Bhisma 3. 14 states : ‘ Mars is retrograde in 
Magha.’ What is the meaning of this ? Literal- 
ly it means that Mars was in Magha and was 
retrograde in motion. Mr. Karandikar holds 
that Mars had only drsti on Magha and was 
in Pusya. Supposing this is correct. Mars was 
not near the Sun but far away. 

Bhisma 3. 18 declares : ‘ Mars, having changed 
its motion after being retrograde and with the 
lustre of fire, stands covering Sravana, the 
mansion of Brhaspati ’. 
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We find that the Mahabharate employs two classes of expres- 
sions. When it uses words like ‘ tfathati ’ ( stands ), ‘ akramya ’ 
( having traversed ), ‘ samvrtya or samparivarya ’ (having cover- 
ed or concealed ) it means that the planet was in or very near 
that naksatra. When words meaning ‘ afflicts { pidayati ) are 
employed, the meaning is probably that the planet has only 
drsti on the naksatra. It is impossible to say whether the rules 
and theories about drsti or purna dmti and partial drsti had 
been evolved at the time of the Mahabharata War. If the war 
was fought about 3101 B. C. or even 1931 B. c. there is nothing 
to establish that the theories about dmti contained even in 
the Atharvajyotisa ( which is certainly, later than the Vedanga- 
jyotisa of the Rgveda i. e. much later than about 1200 B. C. ) 
were known then. Vide under Venus for further difficulties. 

JUPITER — Bhisma 3. 14 states that Jupiter was retrograde 

in Sravana ; Bhisma 3. 27 states, ‘ Both 
Jupiter and Saturn that had stayed together 
for a year are near Visakha and are both fiery 

Jupiter cannot stay for one year in one naksatra ; 
it traverses 21 naksatras in a year. If at the 
time of the war Jupiter was near Vi&akha it 
could not have been near it for a year. Eleven 
months before that it would have been very 
near Citra. If it was near Visakha at the time 
of the war and the Sun was in Jyestha, it can 
hardly be correct to say that seven planets had 
come together in the sky ( there being a dis- 
tance of about two naksatras or about 26 


( Continued from the last page ) 

n 3. 14 ; ^ I 

II ubw 3. 18. grin? on f5cU%crt 1- 10. explains, fTO- 

I 5^: ^<Tar»Tf3un^ in these 

verses there is probably some reference to the verses of ParS^ra and Garga 
quoted by Utpala on Brhatsamhita 6. 1-13. Jrif quoted on 6. 13 says that 
the naksatras from Purvasadha to Awinl are to be of daksina-marga and 
the movements of Mars in them cause danger. 
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degrees between the two ). Even if we hold 
the meaning to be that Jupiter and Saturn had 
remained near Visakha for one year and are 
( now at the time of the war ) fiery, that does 
not solve the difficulty. In the first place, it 
is not a natural construction. This meaning 
would leave the exact position of the two 
planets at the time of the war unspecified. But 
Jupiter and Saturn must be supposed to be 
in or neai Jyestha if the Sun was in Jyeatha 
at the beginning of the war. If Saturn was in 
Jyestha at the time of the war it could have 
been one year in Visakha about two years 
before the war. What is the propriety of men- 
tioning Saturn’s position two years before the 
war ? The relevant point is to state that posi- 
tion at the time of the war. Therefore it must 
be held that Bhisma 3. 27 states their position 
at the time of the war and adds one more 
circumstance that they were there for one 
year. 

Karnaparva 94. 51 says: * Brhaspati having 
entirely covered RohinI has become like the 
Sun and the Moon ’. If at the beginning of 
the war Brhaspati was retrograde and was 
near Visakha, it passes one’s understanding 
how in a fortnight it came to RohinL Mr. 
Earandikar suggests that RohinI here is the 
name of Jyestha as in the Tai. S. IV. 4. 10. 1-3. 
Again in this explanation there are several 
difficulties. There is nothing to show that at 
the time of the Bharata war or of the epic 
Jyestha was called RohinI. The Tai. S. does 
not employ the name Jyestha in its list. It 
speaks of RohinI once as having Prajapati for 
its presiding deity and then as having Indra 
as the presiding deity. Jyestha is well-known 
to the Mahabharata and the word is employed 
by it in other passages. Further, if Brhaspati 
had covered Jyestha it can hardly be correct 
or even useful (for the purposes of chronology) 
to say that Jupiter was near Visiakha. 



TIT J Astronomical data in Mahabharcda 

VENUS— Bhisma 3. 15 states that Venus having ascend- 

ed ( i. e. occupied ) the Pfirvabhadrapada 
naksatra shines charmingly and it looks up 
to ijttarabhadrapada together with (?). The 
meaning of * parikramya sahitah ’ is not at all 
clear. However the first half is as clear as 
possible, Venus was in Purva Prosthapada. 
If the Sun was in Jyestha on Kartika amavasya; 
it is impossible that Venus could have been 
in the 8th naksatra from Jyestha. Venus is 
never more than four naksatras from the Sun 
in the sky. This would completely knock on 
the head the principal statement that seven 
planets were near each other. Mr. Karandikar 
in desperation suggests that we should under- 
stand Purvasadha for ‘ Prosthapade Purve ’ 
and also that the word ‘ Prosthapade ’ was an 
interpolation inserted by some busy body later 
on. As I have frequently said above, this is a 
most unjustifiable way of dealing with the so- 
called astronomical data in the Mahabharata. 

‘ Prosthapade Pui;ve ’ can never mean ‘ Purva- 
sadha In the Tai. S. IV. 4, 10, 1-3, and the 
Tai. Br. I. 5. 1 and HI. 1. 1 the word Prostha- 
pada is expressly employed for Purva Bhadra- 
pada. Why should one word in a verse be 
held to be interpolated ? Is it because it does 
not agree with one’s hypothesis ? In Salya 11. 
18 Venus and Mars are said to be in conjunc- 
tion with the Moon, If the war started on 
Bharanl as the Bharatasavitrl says, then at 
the time of the mace-duel the moon might be 
in Jyestha and therefore both Mars and Venus 
will have to be in Jyestha. But this is oppos- 
ed to two of the passages cited above referring 
to the position of Mars, If the war began on 
' Jyestha and Kartika amavasya, then on the 
18th day the moon will be in Pusya or Aslesa 
and both Venus and Mars would have to be in 
one of these tWo. In any case, if Venus was 
in Purva-bhadrapada at the beginning of the 
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war, on the 18th day it can neither be in 
Jyestha, nor in Pusya nor in Asle^ Besides* 
it is debatable whether Bhisma 3. 16 ( where 
‘sveto grahah ’ is mentioned ) refers to Venus 
or not. Venus is often called ‘ Sita ’ in 
ancient astronomical works (e, g. in Brhat- 
samhita 9. 42, 45 ). 

SATURN — We have four statements about Saturn. In 
Udyoga 143. 8 we read,^^’ ‘A refulgent and 
malignant planet, Saturn, afflicts the naksatra 
presided over by Prajapati ( L e. RohinI ) ‘ ; 
Bhisma 2. 32 states, ‘ Saturn afflicts RohinI ’ ; 
Bhisma 3. 14 says, ‘ the naksatra presided over 
by Bhaga is covered and afflicted by Saturn ’ * 
Jupiter and Saturn are near Visakha ( Bhisma 
3.27 considered above). In the first three passages 
the root ‘pid’ occurs and therefore it is possible 
to argue that some kind of aspect ( dr^ti or 
vedha ) of the naksatra mentioned in the text is 
meant. But in the third passage both ‘Skramya’ 
and ‘pidyati’ are used about the same naksatra. 
This makes that passage inexplicable in the 
usual way. The ‘ prajapatya naksatra ’ must 
be RohinI as in the 2nd passage RohinI is 
expressly named. All authorities agree that 
Prajapati is the deity of RohinI. ‘ Prajapatya 
naksatra ’ cannot be taken to mean Mula, 
since the presiding deity of Mula is * pitarah ’ 
in Tai. S. IV. 4. 10. 1-3 and Nirrti ( in the Tai. 
Br. I. 5. 1 and in the Vedanga-jyotisa ) and 
Prajapati only in some later works. Bhaga is 
the presiding deity of Uttara PhalgunI in the 
Tai. S. IV. 4. 10. 1-3 and Tai. Br. I. 5. 1, and 
UL 1. 1, while in the Vedangajyotisa (Rgveda, 
verse 25 ), Visnu Dh. S, (78. 16), San. Gr. (L 26. 
9, SBE vol. 29 p. 53 ) Bhaga is the deity of 
Purva PhalgunI. The 4th passage about Saturn 
being near Vidakha has been already dealt 
with under Jupiter. 


1787. it siqra ng ra iS ; i dtevfS iftevsi 

143. 8; Ruut » *rN»i 2. 32 ; 

’q# I «f{wi 3. 14, 



iiri A^onbmcal data in Mdhabharata ■ $2$^ ' 

‘ The above detailed statement about the astronomical 
passages of the Mababbarata will induce any unbiassed reader 
who has no axe to grind that they are hopelessly inconsistent 
and that no certain chronological conclusion can be drawn 
therefrom. In the above discussion I have generally not cited 
the various explanations indulged in by several scholars, as that 
would have involved me in a very lengthy discourse without 
any adequate benefit To me it appears probable that the final 
redactor of the Mahabharata had two or more sets of astronomical 
data about the war before him and without trying to examine 
and sift them he included them all in his work. The Bharata- 
savitri probably represents one ( and a later ) tradition about 
the positions of the planets at the time of the war. As 1 hold 
that either the Mahabharata passages on the positions of the 
planets were interpolated at a very late stage or are hope- 
lessly inconsistent I deem it unnecessary to enter upon an 
examination of the mathematical calculations made by several 
scholars to find out the date of the Bharata war from the shiftr 
ing of the solstices and the position of the planets. 

Since only 5046 years have elapsed ( in 1945 A. D. ) from 
the beginning of the Kali age and as Kaliyuga extends to 
432000 years according to PaurSnic computations we are just 
on the threshold of the Kaliyuga and it is be yond one’s com- 
prehension to visualize what will happen towards the end of the 
vast period of about 427000 years that are still to pass before 
Kaliyuga ends. It is very small consolation to read in the 
Pursnas in a prophetic strain that at the end of that colossal 
I)eriod Visnu will be incarnated as Kalkin in a village Sam- 
bhala, will destroy all Mlechhas, sudra kings and heretics and 
will establish dharma, so that the Krta age will then be ushered 
in. Here again as in almost all matters there are differences 
in the legend. The Vayu ( 58. 75-90 ) and the Matsya ( 144, 
50-64 ) state that it will be Pramati Bhargava who will bo the 
avatara of Visnu and uproot the Mlechhas, heretics and sudra 
kings, while Vayu 98. 104-110 and 99. 396-7, Vanaparva 190. 
93-97, Bhagavata XU. 2. 16-23 state that Kalkin will conquer 
the Mlecchas, will become a universal emperor ( cdkramrHn ) of 
the dharmanjayin type and will start the Krta age. In some 
passages he is called Kalkl ( nom. of Kalkin ) as in Vanaparva 
190. 93, Brahma 213. 164, Vayu 99. 396, Matsya 47. 248, Ni^imha 

3 ; while in .others as Kalkih ( nom. of Kalki ) as in VSyu 
98, 104, Kalki 2. 28, Bhagavata XIL 2. 16, Matsya 47. 251. In 
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some passages he is said to be the son of a brahmana Visnu- 
yasas who will be the head of the village called Sambhala 
( Bhagavata XII. 2. 16, Visnupurapa IV. 24. 26, Agni 16. 8, 
Nrsiihha 54. 3, Kalkipurana 2. 34 ), while in other passages he is 
himself styled Visnuyasas ( Vayu 98, 104, Vanaparva 190. 93, 
Brahma 213. 164, Visnudharmottaral. 74. 40).^^^ In some places 
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XII. 2. 16-23. 

1788a. Various efforts have been made about finding germs of history 
in the legend of Kalkin. In I. A. vol. 48 pp. 123-128 Prof. H. B. Bhide 
tries to show how Jain authorities about Kalkin are conflicting. Mr. K. P. 
Jayaswal in I. A. vol. 46 (for 1917) p. 145 holds that Kalkin must be 
identified with the great hero Ya^dharman who ruled over India from the 
Brahmaputra to the Western Ocean and from the Himalaya to Mahendra 
and who conquered the Hun Mihirakula and made him pay homage to bis 
feet as stated in the Mandasor Inscription (vide Gupta Ins. p. 149), 
Prof. Pathak on the other hand relying upon certain Jaina sources identifies 
Kalkin with Mihirakula himself (I. A. for 1918 at p. 19 ). Otto Schrader 
in Brahmavidya vol. I. pp. 17-27 discusses how the names Kalkin or Kalki 
came to be given to the saviour of India from Mlecchas, heretics and the 
(ike. Kalka means ' sin ' or ‘sediment* and Karka means ’ a white horse 
Therefore he thinks that Kalkin is a form of karkin ( one riding a white 
horse). Vide also N. I. A. vol. IV. pp. 337-343 (on Kalki from the Kalki- 
pnrana). It is probable that the dismal accounts of Kaliyuga were put 
forth in the first centuries of the Christian era when the ancient varna- 
vama-dharma had suffered a great ^t-back owing to the ascendancy of 
Buddhism and Jainism and the invasions of foreigners like the Sakas and 
Hiinas, that when Ya^dhcurman defeated the great Hun invader 
people believed that the dark ages were at an end and that an era of per- 
fect dbarma was at hand. That Mihirakula was a most ruthless and blood- 
thirsty invader who in his long career of 70 years slaughtered myriads of 
men and women is stated by the Rajataraiigini I. 310 (which speaks of him 
^trilfotihan) and 322 (which narrates that he slaughtered three crores 
of women of respectable birth together with their husbands, brothers and 
sons). Hiouen Chwang ( Beal’s B, R. W. W. pp. 171-172 ) narrates that 
Mihirakula either slaughtered or made slaves of nine lakhs of people in 
Gandhara. Passages in a prophetic vein were added about the time of 
Ya^harman to those already existing about the decline of dharma in Kali- 
yuga. This will of course necessitate that all passages about Kalkin in any 
work whatever were put in later than about 530 a. d. There are two 
theories as to who defeated Mihirakula. Hiouen Chwang’s account gives 
the name of the victor as Baladitya of Magadha ( vide Beal’s B. R. W. W. 
part I. pp. 167-171 ). On the other band there are three inscriptions, the 

( Continued on the next page ) 
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he is said to have already flourished ( Vayu 98. Ill, Matsya 47. 
255 ), in other places the texts employ the future ( Vayu 99. 396, 
Bhagavata XII. 2. 16 ). This last discrepancy is probably 
due to the fact that the writers sometimes forget their role of 
prophets. Further, it has to be remembered that according to 
the Puranas the four yugas ( and therefore the Xalki avatara ) 
have been repeated again and again. The Kalki-purana ( I. 2. 
33 and I. 3. 32-33 ) states that Kalki was a contemporary of 
Visakhayupa king of Mahisraati, while the Vayu ( 99. 312-314 ), 
Matsya ( 272. 4 ) and Visnu (IV. 24)-6tate that Visakhayupa was 
the 3rd of the Pradyota dynasty that preceded the Sisunaga 
dynasty. Though the Kalki-purana several times uses the past 
tense about Kalki, yet at the very beginning it says (I. 10 ) 
that what is narrated is an akhyana ( story ) of the future. 
It is interesting to note that in the Parnalaparvata-grahan- 
akhyana^^®®* of Jayarama composed about 1673 A.D, Bahlolkhan, 


( Continued from the last page ) 

Gwalior stone Inscription of Mihirakula (Gupta Ins. No. 37p. 161), the 
Mandasor stone Pillar Inscription of Ya&dbarman (Gupta Ins. No. 33 
p. 142), and the Mandasor Stone Inscription of Ya^dhartnan Visnnvar- 
dbana ( Gupta Ins. No. 35 p. 150 ) in none of which is Baladitya referred 
to. But in the Samath Stone of Prakataditya, son of Baladitya, another 
Baladitya is referred to ( Gupta Ins. No. 79 p. 284 ). In the Mandasor 
Stone Pillar Inscription (Gupta Ins. p. 147) occur these words relating 
to Mihirakula ‘ 

in the Mandasor Stone Ins. (Gupta Ins. 
No. 35 at p. 153 ) lines 4 and 5 read STO 3nim I 

guaj w tiw ii. Dr. Fleet 

held that Yaradharman and Visnuvardhana were different, but the reasons he 
assigns are unconvincing and Jayaswal appears to be right in holding that 
Visnuvardhana is the same as Yas'odharman ( in ' Imperial History ' pp. 39- 
41 ) and that Visnuvardhana was the overlord of Baladitya. It appears 
likely that the compilers of the extant Puranas combined the two principal 
parts of the two names ViMuvardhana and Ya^dbarman and that the con- 
queror of the Mlecchas was said to be Visnuyasas. Vide I. H. Q. vol. XII 
p. 531 and vol. XV pp. 302-306 for Yaradharman, Visnuvardhana and 
Mihirakula and Dr. R. G. Basak in 'History of North-East India ' ( 1934 ) 
pp. 97-101 (who holds that Yasodharman and ViMuvardhana were two 
different Kings). Pargiter’s ‘Ancient Indian tradition ' and ‘Dynasties of 
the Kali age’ and Dr. Pradhan’s ' Chronology of Ancient India ' maybe 
read with advantage in connection with the historic material in the Pui&as. 
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commander-in-chief of the Bijapur army, is made to say to 
Khawaskhan, the Vazir, as follows, ‘In the Hindu sastras some 
say that Kalkin, the 10th avatara of Visnu will be born and he 
will destroy the hordes of Yavanas, Shivaji appears to be the 
first harbinger of that Kalkin ’ . 

Even though the Puranas are carried away by their over- 
zeal in condemning the moral and physical decline of the Kali 
age, almost all of them exhibit no verses about matters for- 
bidden in the Kali age. We have to see when the topic of 
Kalivarjya attained prominence and what the matters are that 
were once practised by people without objection and that later 
on came to be prohibited or condemned. 

The Ap. Dh. S. ( II. 6. 14. 6-10 ) condemns the practice 
of giving all or most of the ancestral property to the eldest son 
as opposed to sastras. The Ap. Dh. S. ( II. 10. 27. 2-6 ), after 
referring to the view of some that a woman when being married 
is given to the whole family of the bridegroom, condemns the 
practice of niyogaP^ Both these practices (of uddharavibhSga and 
of niyoga ) are among those included in the texts on Kalivarjya, 
Among the earliest references in. the smrtis to practices once 
current, but forbidden in the Kali age is a passage of Brhaspati 
quoted by Apararka p. 97, where niyoga and the numerous 
secondary sons are said to be impossible owing to the decadence*™ 
of spiritual power among men of the Dvapara and Kali ages. 
Apararka p. 739 and the D. M. quote a passage of Saunaka to 
the effect that sons other than the aurasa or dattaka are not 
allowed in the Kali age*™. Prajapati (verse 151) refers*™ to 
the ancient practice of offering meat and wine in sraddhas, but . 
prescribes that these should be eschewed in the Kali age, 
Vyasa*™ quoted in the Nirnayasindhu and other works forbids 
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1790. Vide H. of Dh. vol. II. p. 603 n. 1418 for the quotation. 
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p. 55, Vide H, of Dh. vol, II. p. 953 n, 2481 for other references 
x4o this text. 
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the setting of the three vedic fires and of resorting to sannyasa 
after 4400 years of Kali. The Laghu-Asvalayana^”* smrti 
( 21. 14-15 ) states that the two kinds of sons called Kunda and 
Golaka were permitted in former ages and had the saihskaras 
performed on them, but are condemned in the Kali age. Visva- 
rupa and Medhatithi, it is worth noting, do not quote a single 
verse about Kalivarjya. On Yaj. HL 30 Visvarupa tries to recon- 
cile Parasara IH 5 ( saying that a hrahmana who is learned in 
the Veda and keeps the sacred Vedic fires becomes free from im- 
purity in a day ) with Parasara IIL 8 { that for ten days on 
impurity due to birth or death the food of that family becomes 
unpartakable for others). He does not accept the idea that 
the period of impurity is only one day for a learned man, but 
explains that Parasara HI 5 is only an arthavada meant for 
glorifying the study of Veda and the keeping of sacred fires. 
Among later commentators it is stated that the narrowing down 
of the periods of impurity on the ground of Veda study is 
forbidden in the Kali age. As this explanation is not offered 
by Visvarupa it is not unreasonable to infer that Visvarupa 
was not aware of the passage on this point quoted from the 
AdityapurSna. Medhatithi also ( on Manu IX. 112 ) refers to* 
the opinion of some that the smrti passages about niyoga and 
uddhara-vibhaga were applicable only in bygone ages, since 
smrtis are restricted to certain ages ( vide Manu 1 85 ) ; but he 
refutes that view and explains Manu I. 85 by saying that the 
meaning is that the dharmas (i. e. qualities or natures of things ) 
change from age to age as they do* from season to season. Prom 
this it is clear that he did not accept that certain practices 
current in one age were forbidden in others. Vijnanesvara'”* 
quotes a single verse which condemns the practice of niyoga, 
the giving of a special share to the eldest son and the killing 
of a cow in a sacrifice as not allowable in the Kali age. That 


21. 14-15. 


1795. Vide n. 1197 above for remarks ... 
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verse is said by the Sm. C. 11. p. 266 to have occurred in the 
Sahgraha ( i. e. the work called Smrtisahgraha ). The Sm. C. 
quotes a verse of Kratu which forbids four acts in Kali, viz. 
niyoga, remarriage of a married girl, killing a cow in sacrifices 
and the taking of a jar.”^'' The Naradlya-mahapurana contains 
four verses about Kalivarjya stating that certain practices which 
were once allowed are forbidden in the Kali age, viz. sea voyage, 
the carrying of a jar of water, marrying a girl of a class lower 
than one’s own, niyoga, killing of an animal in Madhuparka, 
offering of flesh in kaddhas, the stage of a forest hermit, 
remarriage of a married girl when the marriage was not con- 
summated, perpetual student-hood, human sacrifice, horse sacri- 
fice, starting on the great journey, the sacrifice of a cow 
Apararka ( pp. 15, 63 ) quotes one verse and a half from the 
Brahmapurapa about certain Kalivarjyas viz. perpetual student- 
hood, the carrying of a kamandcdu, marriage with a sagotra or 
sapinda girl, the killing of a cow, human sacrifice, horse sacri- 
fice, drinking intoxicating liquors This could not be traced 
to the Brahmapurapa, but the Prayascitta-tattva ( p. 520 ) ex- 


1797. I i nku: 

^ « q* in I- p. 12, ugfiSr’s on p. 49 

folio 1, p. 261. 

1798. i 

It i ninitje nm sir^ ** 

jinq qur i q<TR vrHT^ qiraEq 

5;^, 24. 13-16. These are quoted as from the in the 

p. 112, the ftohimw p. 367 (reads qggq r g ; ^qriX: ), folio 2 

(reads wiqq - m and the P- 2 contains the half 

verses H s g qr qf ••• nfmquTqqnsT STra?: 

(but without name). The qt. p. 16 has the first half (without name) 
and also the half 

1799. 5T^Tc5 ufxer =3^ I ^ptNisi 'HT qnsisi mq- 

qHTsjT I ^ qu^ qqq layudiw: n *i«ji^4gia4iuiiifl 

u i Hpqm qqqttqn^tnqnf i stqrrap. 15, i. p, 12, qrr- nr i. part 1 

p. 133. The ^m=3., tmft HI- 2 ( p. 666 ), and f3ufqi%?g- { p. 367 ) 

read nt ^ l- e i g ; Rqif : which means ‘ marriage with a daughter of the 

paternal aunt or with a girl who is a sapinda of one’s mother i. e.. maternal 
uncle’s daughter.’ The attributes these verses to 3UT%fqgqfnr while 

l^n iq H T^ P- 286 ascribes them to am'^rfni. The qti^q^qui^tliq reads i|f3T- 

, notices also the reading ■and has a long note 

on this, citing and refuting various views. According to the 
of Rxaaro p. 27 even the qi c v aq quoted this agi^^|U| passage (reading 

qmnqnfBRo^iarr). 
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pressly states that these were cited from the Brahmapurana in 
the works of Halayudha, Sulapani and in the Grhasthm'atna- 
kara ( i e. from about the 12th century onwards ). Apararka 
( p, 98 ) quotes another passage from the Brahmapurana**®, 
which condemns remarriage of women, niyoga, independence of 
women, on the ground that men in the Kali age are sinners. 
Apararka ( p. 233 ) quotes two verses from a smrti ( without 
name ) the first of which prohibits six acts, viz. killing a cow in 
sacrifice, niyoga ( of husband’s brother ), the performance of 
aattras, taking a water jar, use of wine ( in sautramani ), being 
an ascetic (of Vae paramcikama type) and the second prohibits five, 
viz. human sacrifice, cow sacrifice, the taking- of a kamandalu, 
niyoga, and the remarriage of a girl whose marriage has not 
been consummated. Apararka ( p. 333 ) quotes a passage from 
the Markandeya recommending the offering of a golden vessel 
in place of the cow in Madhuparka and stating that Bhrgu laid 
down that no animal w£is to be sacrificed in Kali. The Sm. C. 
( L p. 12 ) quotes a Furana passage that ‘ the remarriage of a 
married woman, special share to the eldest son, the killing of a 
cow, niyoga and the taking of a kamandalu — these five are to be 
avoided in Kali*®**. Hemadri and the Sahyadri-khanda state, 
‘ Agnihotra, the killing of a cow, sannyasa, offering of meat in 
sraddha and raising of a son by the husband’s brother — these 
five were to be avoided in Kali Hemadri in Danakhanda 
quotes a passage from the Garudapurana in which seven matters 
are mentioned as forbidden in Kali, viz. Asvamedha, Gosava, 
humah sacrifice, Rajasuya, remarriage even of a girl whose 
first marriage was not consummated, the carrying of a kaman- 
dalu and procreation of a son cm a widow by her husband’s 
brother. The Smrtyarthasara ( p. 2 ) mentions twenty-six Kali- 
varjyas without expressly citing the name of any work. In the 
Sm. C., the Caturvargacintamani of Hemadri ( HI. part 2 p. 666 ), 
the Par. M. L part 1 pp. 131-137, the Madanaparijata (pp. 15-16), 

1800 . ^ *T a«ji* 

*rt: q. by P. 98. 

1801. 3*11 • q31 3 3J15- 

31131 I. p. 12. This is quoted from the anf^^pil in the 

Vide w, 1700 above and ( qnrfaui ) p. 13 quotes 

it as from q^RtV- 

1802. F’^Ri gcfhqf% ^ qse 

^ p. 176), p. 2 , ( Ttkhui chap. 

V. 64-65). The first two read The f3nhl%^ p. 370 quote? 

the verse as a 'piqn. 
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Madanaratna (samayoddyota), the Udvaba-tatfcva ( p. 112 ), the 
Samaya-mayukha, the Samayaprakasa of Mitramiira (pp. 261- 
263), the Nirnayasindhu (HI, purvardha at end ), Bhattoji on 
Caturvuhsati-mata, the Smitimuktaphala ( varnasrama p. 13 ), 
the Srartikaustuhha, the Dharma-sindhu ( pp. 357-358 ) and some 
other works quote long passages from a purana ( which in some 
of them is specified as the Adityapurana ) that mentions about 
50 Kalivarjyas’®*’^ There is a work called Kalivarjyavinirnaya 
or Kalivarjyanirnaya composed by Damodara elder brother of 
Nllakantha (first half of I7th century A. D. ), who in his Samaya- 
mayukha refers to it. It quotes the Adityapurana, Brahma- 
purana and other texts that are quoted here from Hemadri and 
other older digests^®*. 

In the paissage quoted the several Kalivarjyas are not 
arranged on any systematic basis. Here, first of all a few 
Kalivarjyas that have a bearing on law will be mentioned and 
then the rest will be taken up one after another in the order in 
which they appear in the extract and lastly those that do not 
appear in that extract will also be dealt with. The first verse states 
that certain actions were discarded by the wise though this was 
unauthorized ( by siruti or smrti ) after arriving at a convention 
among themselves through fear of the loss of dharma ( if they 
were persisted in ), because in the Kali age there is absence of 
good men. The last verse and a half again state that at the 
beginning of the Kali great men arrived at certain conven- 
tions and discarded certain actions in order to guard the people 
( against harm and sin) and ( it is well known ) that the conven- 
tions of good men are author^ative. like Veda^*®^. 

1. Giving a larger share of ancestral property or the whole 
of it to the eldest son ( this is called jyespiamia or uddhSra or 
uddhSrambhaga ). Vide pp. 624-631 above for this. 

1803. Vide Appendix for the passage. 

1804. A ms. of this work existing in the Central Library at Baroda 
was very kindly lent to me through the Bbandarkar Oriental Institute at 
Poona, There are eleven folios with ten lines on each side and about 40 
letters in each line. 

1805. Compare Ap. Dh. S. I. 1. 1. 2-3 ’TOIORI i and 

Vas. I. 4-5. 

1806. The earliest reference in English to Kalivarjya matters is 
found in a translation of the passage of the Samayoddyota section of the 
Madanaratna contained in Sir William Jones’ Works vol. VIII (ed. of 
1807), General Note; vide also Strange’s Hindu Law, vol. 11 pp. 164—174 

for reference in a modern work on Hindu Law to several topics o( 
Kalivarjya. . . . - . 


in j bolivar jya 

2. Appointing the husband’s brother ( or a sagotra &c. ) 
to raise issue on the wife of a sonless man. This is called myoga 
and has been dealt with at length in H. of Dh. vol. n. pp. 599- 
607. It may be added here that in the K. V. N. there is a long 
discussion on the question whether an elder brother of the 
deceased could have been appointed to raise issue on his younger 
brother’s widow and gives it as the opinion of some that he could 
not be so appointed, but that only a younger brother could be 
apxwinted to raise issue on his elder brother’s widow. They rely 
on the Mit. on Yaj. I. 68 where ‘ devara ’ is paraphrased as 
‘ kanlyan bhrata ’. The K, V. N. ( folio 5 b and 6 a ) relying on 
Manu IX. 62 and the words of the Mit. on Yaj, IL 127 ( where 
Manu IX 69-70 are cited and explained as * devaras-tasya 
jyesthah kanistho va ) holds that any brother whether elder or 
younger than the husband could be appointed. 

3. The admission of several kinds of secondary sons 
other than the aurasa and the dattaka. For this vide above 
pp. 647-653. 

4. Remarriage of widows. This subject has been dealt 
with in H. tif Dh. vol. 11. pp. 608 ff. Some texts such as 
Vas. 17. 74 makd a distinction between the remarriage of a 
woman whose marriage was not consummated and of a woman 
whose marriage was consummated, remarriage being allowed 
in the first case but not in the 2nd. The Kalivarjya texts forbid 
remarriage in both cases. 

5. Intercaste marriages. This subject has been treated of 
in H. of Dh. vol. II. pp. 447-451. It has been shown by me above 
( pp. 599-600 ) that the decisions in 46 Bom. 871 and 55 Bom. 1 
are based upon a misunderstanding about the real views of 
Klletkantha. 

6. Marriage with sagotra girls or with girls that are 
sapindas of the mother (such as the maternal uncle’s daughter). 
Vide H. of Dh. vol. II. pp. 452-478 for prohibition on the ground 


1807. q| iSnf [ $ ^ 5m5T I OT 

flfih « 17. 74. The half verse 

refers to both kinds of widows viz. ( whose marriage is not consum> 

mated) and ( whose marriage is consummated). The reading of 

and ( folio 1 ) ‘ ( or— VTjraj ) is to be 

nnderstood as referring only to the first kind ( 3l?TinnT5i?9 ). 
The ( p- 368 ) reads 
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of sapinda relationship, pp. 497 ft for prohibition on the ground 
of gotra and pp. 458-463 for marriage with maternal uncle’s 
daughter. The custom of marrying the maternal uncle’s daughter 
has persisted to this day in many castes in spite of the inclusion 
of it among Kalivarjyas. An inscription at Nagarjunikonda 
( 3rd century A. D. ) shows that Virapurusa-datta, son of Santa- 
mula, married three daughters of his paternal aunts ( E. I. vol. 
XX. p. 1 ). 

7. Slaying a brahmana who comes as an atatayin in a 
properly conducted fight. Vide H. of Dh. vol. 11 pp. 148-151 
and p. 517 above for this subject. 

8. Awarding of fines against witnesses who depose in 
disputes between father and son. It has already been seen 
( p. 299 ) how ordinarily suits between husband and wife, father 
and son were not encouraged in ancient India. But when such 
a dispute came to the king’s notice he could take action suo 
motu, as Nar. includes ‘ pitaputra-vivada ’ among the miscella^ 
neous matters ( prakirnaka verse 3 ) which the king was to set 
in motion. Even in ancient times this rule must not have been 
strictly enforced. As time went on and separation 6f father and 
son became frequent the rule must have appeared to be un- 
reasonable. Vide Mit. on Vaj. H 32 referred to above in n. 418. 
Yaj. n. 239 ( = Matsya 227. 198 ) prescribed a fine of 3 panas 
for those who ( instead of composing the quarrel between father 
and son and being able to do so ) undertake to be witnesses. 
Visvarupa read ‘ a fine of two hundred panas ’. Visnu Dh. S. 
V, 120 prescribes a fine of ten panas. This shows that at the 
time of the Matsyapurina this act w£is probably not included 
among Kalivarjyas. 

9. Taking ( or stealing ) of corn even from one whose 
actions are lowly ( i. e. even from a sudra ), when a brahmana 
has been without food for six times ( i. e. three days ). Gaut. 
18. 28-29, Manu XI. 16 and Yaj. HI. 43 provide that when a 
brahmana cannot earn his maintenance in a season of distress 
even in any one of the ways indicated in Yaj. IH 42 and has 
been hungry for three days he may steal or take away one 
day’s food even from a low person such as a sudra. It should 
be noted that this Kalivarjya text pointedly repeats the very 


5TC!rs I q, by p. 824, 
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words of Manu XL 16 ‘bhaktani sad-anasnata ... hartavyam 
hinakarmaQab ). In ancient times, theft of such a minm* nature- 
was permitted when the brahmana was famished. But later 
times took a stricter view of the matter. 

10. ‘The admission to intercourse of a brahmana who 
undertakes a sea voyage, even though he may have performed 
the penance prescribed for the same ’ ( ;, 7 in the appendix )• 
Here the word used is ‘ dvijasya ’. It may mean either any 
person of the three higher castes or a brahmana. If a man who 
has made a sea voyage took prayascitta he expiated only the 
sin, but did not become ht, according to this dictum, to be 
associated with by others. Whether the Vedic Aryans knew 
the sea has been doubted. Vide ‘ Vedic Index ’ on ‘ samudra 
vol. IL pp. 431-433. The Nirukta IL 10 refers to the fact that a 
doubt arises whether the word ‘ samudra ’ in a particular vedic 
verse refers to the sea or to the sky. In some verses as in 
Hg. X, 98. 5 ‘ he discharged divine rain waters from the higher 
to the lower samudra ’ both the meanings of ‘samudra’ (viz. 
sea, sky ) are pointedly brought out. Vide also Rg. VII. 6. 7 
( a samudrSd-avarad-a parasmat ). In Bg. VU. 95. 2 Sarasvatl is 
mentioned as going from the mountains to the sea. In Bg. X. 
136. 5 the two seas, Eastern and Western, are mentioned ( ubhau 
samudrava kseti yasca purva utaparah ). In Bg. VUI. 6. 4 it is 
said, ‘ all people bend down to him, as the sindhus ( rivers ) flow 
to the Ocean.’ Bg. L 116. 4-5, X. 39. 4 and X. 143. 5 refer to the 
story that Asvins saved Bhujyu from the waters of the sea,^®® 
The Atharvaveda XL 2. 25 refers to eastern sea and northern sea. 
There is no doubt that in the Brahraanas the sea was well-known. 
The Tai. Br. IL 2. 5. 6 remarks, ‘ there is no end to desire and also 
to samudra’ (neva hi kamasyantosti na samudrasya). The 
Ait Br. ( 40. 2 ) remarks ‘just as the sea stands surrounding 
the earth ’ ( tabhl rajanam parigrhya tisthati samudra iva 
bhumim). It has already been seen that among the five 
practices peculiar to the north the Baud. Dh. S. ( L 1. 22 ) 
enumerates sea voyage ( samudra-sarfayana ) as the last 
and condemns it. Baud. ( IL 1. 51 ) places sea voyage at 
the head of grave sins ( pataniyani ) along with misappro- 
priatihg a brahmana’s wealth kept as a deposit. The Mit. 


1809. . Vide 'Vedic Hjrnins' by Max Muller (S. B. E. vol. 32 pp. 57- 
62 ) for a note on the question whether the Indians of 'the Vedic ^e ’ knew 
the surging sea ( terrestrial ). 
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on Yaj. m. 288 quotes the sutra of Baud. Manu ( IIL 158 
and 166-167 ) provides that a brahmana who had been on a 
sea voyage was sinful and was not to be invited at a 
sraddha. But it is clear that Manu does not say that such 
a brahmana altogether loses caste or that he becomes alto- 
gether unfit to be associated with; all that Manu provides is 
that such a brahmana became unfit for invitation at a sraddha. 
The Ausanasasmrti ( IV. pp. 525-526 ) declares that those who 
sell the Veda, who marry a ^idow, who undertake a sea voyage 
are jxdita and are not to be invited at a sraddha. These passages 
show that the prohibition against sea voyage affected only 
brahmanas and even then they did not apparently become alto- 
gether unfit to be associated with. That brahmanas crossed the 
ocean and went to such distant countries as Siam, Cambodia, 
Java, Sumatra and Borneo can be easily proved E. I.’vol. 
17 p. 314 gives references to inscriptions from Borneo to show 
that brahmanas from India migrated to that country about 400 
A. D. That kings and merchants undertook sea voyages is also 
clear from several considerations. The Baveru Jataka ( yol. m 
No. 339, Fausboll ) tells us that merchants from Benares went 
to Babylon in order to sell Indian goods. The 'Questions of 
Milinda * S. B. E. vol. 36 p. 269 refers to a ship-owner voyaging 
by sea to distant countries*®**. The EajataranginI refers to 
the sea voyage of an envoy of king Jayapida of Kashmir to 
Ceylon ( IV. 503-506 ). Manu VUL 157 prescribes that the 
king should allow that rate of interest which those who are 
adepts in sea voyages and land journeys and who understand 
what is required to be the interest at certain times and in certain 


1810. Vide Dr. R. C. Majumdar’s 'Champa' (1927)' and 'Suvarna- 
dvlpa’ (1937 and 1938): ‘Indian influence in the Literature of Java and 
Bali * by Himansu Bbusana Sarkar ; * India and Java ’ by Dr. Bijan Raj 
Chatterjee (1933); G. Gorer’s ‘Bali and Angkor'; ‘Sankrit texts from Bali ' 
edited by M. Sylvain Levi in G. O. S. ; Annual Bibliography of Indian 
Archaeology, vol. IX. pp. 39-50. The standard writings of Brandes, Ber- 
gaigne, Kern, Krom, Parmentier and other scholars on Java, Champa and 
other countries of the Eastern Archipelago are not mentioned here, as they 
are not in English . They are referred to by Dr. Majumdar and others, 

1811. The whole passage is interesting and- may be set out here: ‘ Just 
as a shipowner, who has become wealthy by constantly levying freight in 
some seaport town, will be able to traverse the high seas and go to Vahga or 
Takkola or CUna or Sovira, Surat or Alexandria or Coromandel coast or 
Further India or any other place where ships do congregate ’ &c. ( S. B. £. . 
vol. 36 p. 269). 
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* places determine to be the proper one. Yaj. 11. 38 provides 
for very high interest ( 20 per cent per month ) from those who 
engage in trade by sea. Nar. IV. 179 says that a trader ( samu- 
dra-vanik ) who makes sea voyages is not a proper witness. 
The Vayu ( 45. 78-80 ) and other purapas state that Bharata- 
varsa^®*^ has nine divisions called dvipas, all of which are 
separated from each other by the sea and are not ( easily 
accessible, that Jambudvipa ( India proper ) is the 9th dvipa and 
the other eight are Indra, Kaseru, TamraparnI, Gabhastimat, 
Naga, Saumya ( Siam ? ), Gandharva, Varuna ( Bprneo ? ). 
Therefore Bharatavarsa according to Pauranic Geography in- 
cluded modern India and also Greater India. None of the 
ancient works at least says anything against sudras under- 
taking sea voyages ; but now even sudras, probably in their 
desire to emulate the brahmana and rise higher in social esteem, 
think that sea voyage is forbidden to them also. 

When during the latter half of the 19th century some 
brahmanas went to England on a political mission or for study 
and returned to India, the question whether after taking the 
appropriate prdyaiciUa those brahmanas could be associated with 
fully as before was referred to many orthodox and learned 
Pandits (such as the late Taranatha Tarkavacaspati ) and 
it is creditable to the Pandits and gratifying to note that 
many of them came to the conclusion that they could be asso- 
ciated with by others. The two principal texts referred to were 
those of the Brhan-Naradapurana ( note 1798 above ) and the 
one from the Adityapurana translated at the head of this parti- 
cular Kalivarjya. Very interesting and hairsplitting argu- 
ments and explanations were advanced by the learned Pandits 
in 1872, Some of them may be noted here. As regards the 
Naradlya passage, it is argued that only that seavoyage is for- 
bidden in the Kali, which was a righteous act ( dharma ) in 
former times. In Parasara-smrti XIL 58 the following praya- 
scitta*®*® is prescribed for brahmana murder: ‘the sinner should 


M fsgsfbi: vuKsuFi I 

srrew; I3TV g ^rmwis*. 1 ^3 45.78-80. The same verses 

( except the half verse &c ) occnr in 114. 7-9 and Brabma- 

puiana 19, 6-7, 
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be directed to perform the penance of going to the selu on the 
ocean ; he should beg for alms on the road to the setu from 
men of the four classes that are free from improper acts, should 
walk barefooted and without umbrella, should declare his sin 
in all towns, villages and hamlets of cowherds on the way 
while resting there or in forests, sacred places and rivers and 
after reaching the sea and on seeing the setu, 100 yojanas long 
and 10 yojanas broad, constructed with heaps of stones at the 
bidding of Bama by Nala he will get rid of the sin of brahmana 
murder’. Here brahmana murder being a most heinous offence 
it cannot be supposed that a mere sight of the setu from land 
would absolve the sinner and the words about the length and 
breadth of the setu would be otherwise meaningless. Therefore 
what is meant is that he must undertake a sea-voyage and go 
along the whole length and breadth of the setu in a vessel. 
Such a voyage was religious conduct in former ages, but in 
Kali this is forbidden. The word ‘holding a kamandalu’ 

( which also was prescribed as dharma in former ages ) conveys 
that a similar or analogous practice is referred to in the imme- 
diately preceding words. The words ‘ dvijasyabdhau &c. ’ are to 
be interpreted as follows : * nauyStuh ’ is the genitive singular of 
‘ nauyatr ’. The afiSx ‘ tr ’ is not the ordinary ‘tr’ but it is ‘trn ’ 
used in the sense of ‘ one who habitually does a thing ’, accord- 
ing to Panini HI. 2, 134-135. Therefore the words of the 
Adityapurana apply only to a dvija who habitually engages in 
a sea voyage either as a trader or as a helmsman or sailor. When 
Narada ( Dayabhaga 21 ) states that even an aurasa son who 
is hostile to his father or who is patita ( guilty of one of the 
five great sins ) or is impotent or is * apayatrita ’ he does not 
get a share of ancestral wealth, the Vyavaharamayukha explains 
the last word as one who goes to another continent ( other than 
Jambudvipa) through mid ocean by means of a vessel for 
purposes of trade ' and relies on this passage ( dvijasyabdhau 
&c. ) for support. So according to the author of the V. Mayukha 
only that dvija who constantly undertakes' sea voyages for 
trade is here declared to be unfit for social intercourse though 
he may have taken a prayascitta, and not one who casually or 
once in a life undertakes a sea voyage. No text prescribes a 
prayascitta merely for going in a vessel on the sea. If that 
were intended in this passage the text would have read different- 
ly viz. ‘ samudre naugamanabhave &c. ’ Even sistas have been 


w i ^ HI. 2. 134-135, 
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crossing the sea to Ceylon for purposes of trade. In dramas like 
the Eatnavali (where the kancukin Babhravya undertakes a 
sea voyage and a merchant from Eausambl is said to have gone 
to Ceylon ) and in romances like the Dasakumaracarita frequent 
references are made to sea voyages to Ceylon and other countries. 
What is aimed to be bit when prayasicitta for sea voyage is 
prescribed is the fact that on such voyages a man may give up 
for long such daily duties as the performance of sandhya and may 
have come in very close contact with rtdecchas as regards food 
etc. K he has done these two, then only he is not fit for inter- 
course even though he may have undergone a prayascitta. If 
he performs his daily duties wherever he may dwell and does 
not come in too close a contact with mlecchas he may have to 
perform no prayascitta, much less would he become unfit for 
social intercourse. The view of Medhatithi on Manu H, 23 that 
any country by itself is not unfit for the residence of an atya, 
that if mlecchas overrun a country in India and permanently 
reside there it may become a mlecchadesa, that even a mleccha 
country, if it be conquered by an Indian king and if the system 
of the four varnas be introduced therein, would be a fit one for the 
performance of Vedic sacrifices, has already been noted ( in H. of 
Dh. vol. n. p. 16 ). It has to be remembered that the Adiparva 
( 85. 34 ) states that mlecchas and yavanas sprang from Anu 
and Turvasu, sons of Yayati. The Sabhaparva notes that Bbima 
made mlecchas dwelling beyond the seas and in Anupa bring 
tribute ( 30. 25-27 ) and that mlecchas came to see the Bajasuya 
sacrifice along with Bhagadatta of Pragjyotisa (Sabha 34. 9-10). 
The following propositions follow from the above discussion : (1) 
As the word ‘dvija’ is used a sudra or a person of the mixed castes 
( saiiklrna-jati ) does not become unfit for social intercourse even 
by habitually undertaking a sea voyage, but he may have to 
undergo a prayascitta ; (2) a dvija who casually undertakes 
a sea voyage to a place outside India either at the king’s bid- 
ding or for any other purpose has to undergo a prayascitta, but 
if he does so he becomes fit for social intercourse ; (3) a dvija 
habitually undertaking a sea voyage for trade or as a sailor 
would become unfit for intercourse even after undergoing prayas- 
citta. Manu IX. 314, when enleirging upon the devastating power 
of brahmanas, mentions that the sea was made undrinkable by 
brahmanas, which, according to Medhatithi and other commenta- 
tors, has in view the story in Santi 343.60-61. It is difficult to 
say whether this story had any influence in leading to the pro- 
hibition against sea voyage, 

116 
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The Smrtikaustubha explains that ‘ samudrayatra ’ means 
‘ tirthayatra ’ L e. pilgrimage to holy places beyond the sea and 
that is forbidden here. But this seems to be wrong, as stated 
by Krsnabhatta on the Nir. S. The latter says that expiation 
is to be undergone only where a sea voyage is undertaken from 
worldly motives, but where a sea voyage has to be undertaken 
for reaching a holy place like the Sahkhoddhara-tirtha, it is an 
inseparable part of the pilgrimage and therefore there is no 
necessity to undergo a prayasicitta. 

11. ‘ The initiation for a sattra ' (1.8). Sattras were sacri- 
ficial sessions the duration of which varied from 12 days to a 
year, 12 years or even more. Only brahmanas could perform 
them ( Jai. VL 6. 16-23 ). Acc. to Sahara on Jai. VL 2. 1 per- 
sons who engaged in them must not be less than 17 nor more 
than 24. All of them were both sacrificers ( yajamana ) as wel 1 
as priests. Vide H. of Dh. vol. II pp. 1239-1246 for sattras. 
The prohibition against engaging in sattras is a clear indica- 
tion that people had become tired of the ancient Vedic sacrifices, 
of the great demands they made on time and wealth and had 
begun to prefer other and easier modes of worship. 

12. ‘ Carrying a jar of water ’ (1. 8 ), The Baud. Dh. S, 
L 4 devotes numerous sutras ( 1-27 ) to the subject of carry- 
ing an earthen or wooden jar full of water. Every STiataka was 
always to carry a jar of water from which he was to take water 
for iauca. He was to wash it with water and rub it with his 
hand. This was declared to be equal to paryagnikaratfa ( encir- 
cling with fire for purification, vide H. Dh. voL H p. 1120 
n. 2501 X He was not to go to another’s house or to the village 
boundary or on a journey without the jar. Vas. 12. 14-17, 
Manu IV. 36, Yaj, I. 133 contain similar provisions. Visva- 
rupa explains that the snataka himself need not carry it and 
that it may be carried for him by another. It was an encum- 
brance, gave rise to unhygienic and unclean habits and so 
gradually it came to be dispensed with. This practice was 
regularised by declaring that in the Kali age a water jar was 
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not to be carried at all. The Madanaplrijata ( p. 16 ) explained 
that ‘ kamandaluvidharana ’ refers to perpetual studenthood, 
but this explanation cannot be accepted, because in the 
Naradlyapurana ( note 1798 above ) both are mentioned sepa- 
rately. The K. V. N. ( folio 3 a ) notes that some explained 
‘ kamandaluvidharanam ’ as standing for ‘ dirghakalam brahma- 
caryam’ ( studenthood for long periods). 

13. ‘Starting on the Great Journey ’( 1. 9 ). The Brhan- 
Naradlya-purana ( purvardha 34. 16 ) also forbids this. Accor- 
ding to Manu VI. 31 and Yaj. IIL 55 a forest hermit, when he 
suffered from an incurable disease and could not perform the 
duties of his order, was allowed to start towards the north-east 
on the Great Journey ( mahaprasthana ) till the body fell down 
to rise no more. Similarly, a man guilty of brShmana murder 
was allowed to meet death at the hands of archers or to throw 
himself head foremost into fire. Vide H. of Dh. vol. IL pp. 924- 
928 for Mahaprasthanagamana. Apararka ( p. 877-879 ) 
quotes long passages from the Adipurana to the effect that if a 
man suffering from an incurable disease starts on the Great 
Journey in the Himalaya or conunits suicide by entering fire 
or water or by falling from a precipice, not only does he not 
incur sin, but on the contrary he goes to heaven. It is rather 
inconsistent that the Adipurana ( or Adityapurana ) should in 
one place extol the starting on the Great Journey and in another 
place should forbid it in the Kali age. The K. V. N. cites the 
instance of the Pandavas that are said to have started on the 
Great Journey. This makes one suspicious about the authenticity 
of the passages on Kalivarjya quoted from the Adityapurana 
by some and from AdipurSna by others. 

14. ‘The killing of a cow in the sacrifice called Gosava ’ 
(1. 9). 

There were various occasions on which in ancient times 
a cow was sacrificed. The Anubandhys cow killed at the end 
of the Udayanlya isti in Agnistoma has been referred to above 
( on p. 627 n. 1196 ). In the Madhuparka which was offered 
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to an honoured guest a cow was either killed or let loose at the 
desire of the guest. Vide H. of Dh. vol. II pp. 543-545. A cow 
was killed in one of the three or four astaka sraddhas ( vide 
Khadira gr. III. 4.1, Gobhila gr. IIL 10. 16 ). Ap. Dh. S. IL 7. 16. 
25 states that if cow’s flesh is offered in sraddha for the pUrs, 
the latter are gratified for one year. There was a sacrifice 
called Gosava or Gomedha, that was an Ukthya in which the 
fees were ten thousand cows and which according to some could 
be performed only by a. vaisya ( Kat. Sr. 22.11.^*18 3-8). A 
bull was killed as an offering in the rite called sulagava ( vide 
H. of Dh. vol. n pp. 831-832 ). As flesh-eating came to be 
looked down upon, cow sacrifice became most abhorrent and 
Kalivarjya texts only register a prohibition which had been 
acted upon centuries before. 

15. ‘ The employment of cups of wine in the Sautramani ’ 

( 1 . 10 ). 

The Sautramani is not a soma sacrifice but it is a combi- 
nation of an isU with an animal sacrifice. It was so called 
from ‘ sutraman ’ ( an epithet of Indra ). Its peculiar charac- 
teristic was the offering of sura in cups. In modern times milk 
is offered in its place and Ap. Sr. allowed it even in ancient 
times 1*1*. It was included among the seven haviryajnas by 
Gaut. ( VUL 20 ), At the end of the Bajasuya it was performed 
or in Agnicayana or for one who suffered vomiting or purging 
from the excessive drinking of soma. For sautramani and the 
preparation of 'sura in it, vide H. of Dh. vol. IL pp. 1225-1228. 
Bhattoji (in com. on Caturvimsati-mata p. 53 ) and the Nirnaya- 
sindhu construe this to mean ‘ having social intercourse with 
one who employs sura in Sautramani ’ but this is not satis- 
factory. The Dharmasindhu explains as above ( IH. purvardha 
p. 357 )i8“. 
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16. ‘ The licking of the Agnihotrahavani and the use of 
it even after it was licked ’ (1. 11 ). In the Agnihotra the srum 
ladle is held in the right hand and the sruc called agnihotra* 
havani is held in the left and the milk is poured into the latter 
from the milk pot with sruva. After the Agnihotra homa is 
offered the agnihotrahavani is licked twice in order to take out 
the remnants of the milk and after wiping it with darbha blades 
it is used again. Ordinarily a vessel when it is once licked by 
a man cannot be used again in a religious rite unless proper 
purification is resorted to. But this did not apply to the Agni- 
hotrahavani and camaaas of soma. Vide H. of Dh. vol. II p. 1002, 
n. 2663 for agnihotrahavani, p. 1005 for its licking and p. 1177 
( n. 2598 ) for the drinking of soma from the same camasa by 
the several priests. The licking of the agnihotrahavani and 
its use constitute really the subject of the prohibition. 


17. ‘ Entering on the stage of forest hermit as laid down 
in the texts about it ’ (1. 12 ). Gaut. IIL 25-34, Ap. Dh. S. 
( n. 9. 21. 18 to n. 9. 23. 2 ), Manu VI. 1-32, Vas. IX. 1-11, Yaj. 
ni. 45-55 lay down elaborate rules for the stage of forest hermits. 
Vide H. of Dh. vol. II pp. 917-929 for a description and remarks 
on sannyasa to be made later on. 


18. ‘ The narrowing down or curtailment of the periods of 
impurity depending upon the Vedic learning and the mode of 
life of a person ’ ( !• 13 ). ‘ Agha ’ means ‘ asauca ’ ; ‘ vrtta ’ 
( mode of life ) refers to tending sacred fires or maintaining 
oneself in the way described by Manu IV. 7-10. The general 
rule about the period of impurity for a brahmana on the death 
of a sapinda was stated by Gaut. 14. 1, Manu V. 59 and 83 to be 
that it was ten days and Angiras quoted by the Mit. on Yaj. HL 22 
prescribes impurity for ten days for all varnas, but Manu V. 59 
also spoke of the period being four days, three days or one day 
which, acc. to the Mit. on Yaj. HL 28-29, refers respectively to 
kumblfidhanya, one who has collected food for three days or one 
who collects nothing for the morrow. Deiksa VI. 6 and Para- 
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iji_ 5 both state that a brahmana who keeps the Vedic 
fires and has studied the Veda becomes free from impurity in a 
day, one who has only studied the Veda ( but does not tend 
sacred fires ) becomes free in three days, while one devoid of 
both becomes free after ten days. Apararka (p. 894) and 
Haradatta on Gaut. 14. 1 quote Brhaspati to the same effect. 
The M it. remarks (onYaj. IIL 28-29) that the curtailment 
of the period of impurity is not absolute but is restricted only 
to certain special matters viz. the receiving of gifts, the 
performance of Agnihotra, the study of the Veda and such 
matters in which distress would be caused if the period were 
not curtailed. This explanation clearly proves that VijnaneA 
vara ( end of 11 th century ) was not aware of the prohibition of 
the curtailment of the periods of impurity or treated it with 
scant respect. The curtailment of the period of impurity was 
laid down probably because curtailment led to confusion, since 
a person may claim to be learned, while his neighbours may 
not concede that claim. 

19. ‘ Prescribing death as the penance for brahmanas 
(1.14). 

Manu XL 89 provides that if a person intentionally murders 
a brahmana there is no expiation for it. ManuX^L 90 prescribes 
death by drinking boiling wine for the sin of drinking sura, 
while Manu XL 146 provides that if a man knowingly drinks 
wine there is no expiation for it, but only death. The Visnu- 
dharmasutra ( chap. 34 ) states that incest with the mother, 
daughter or daughter-in-law is cdipaiaka, such sinners have to 
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enter fire and there is no other penance for this sin. Vide Gaut. 
21. 7 also. Some sm^is held that there was no prayascitta for 
certain grave sins except falling from a precipice or into fire. 
As a brahmana’s person became more and more sacred with the 
march of time, death ceased to be a penance for a brahmana 
sinner, however grave the sin might be. But this did not apply 
to a k^triya or any one else ( other than a brahmana ). 

20. ‘ Pollution through contact with a sinner ’ ( 1. 15 ). 
Manu XL 180 ( = Santi 165. 37 = Baud. Dh. S. IL 1. 88 
Visnu Dh. S. 35. 2-5 provide that if a person continues for one 
year in close association ( samsarga ) with one guilty of the 
grave sins ( enumerated in Manu XL 54 ), in respect of occupy- 
ing the same conveyance or seat with him or dining in the 
same row with him he becomes patita ; but he becomes patita 
immediately if he officiates as a priest- for such a sinner or 
performs his upanayana for teaching him the sacred Gayatri 
and the Veda or if he enters into a matrimonial alliance with 
him. Parasara ( L 25—26 ) states that in the age a person 
became patita by speaking with a patita, in Treta by seeing him, 
in Dvapara by partaking of food prepared in his house, but in 
Kali by actually committing a ( sinful ) deed and that when a 
grave sin was committed by a man, in the Zrta age the whole 
district in which he lived was to be abandoned, in Treta the 
village, in Dvapara his family alone and in Kali only the 
perpetrator. Parasara ( XIL 79 ) no doubt*®’ says that ‘ gina 
( i. e. pollutions are caused ) are transferred, as a drop of oil 
( spreads ) on water, by sitting or sleeping together or by using 
the same conveyance, by speaking with or by dining in the same 
row with a sinner but this only means that to associate with a 
sinner is bad, but it does not mean that to associate with a patita 
immediately makes the associator himself a patita. The Mit on 
Yaj. m. 261 quotes Devala*®® and Vrddha-Brhaspati to the effect 
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that samarga arises in nine ways viz. by talk, by toucli, by 
breathing the same air ( I e. by being in the same room ), by 
being in the same conveyance or on the same seat or bed, by 
dining in the same row, by being a sinner’s priest or vedic 
teacher or entering into matrimonial alliance with him. The 
Par. M. says that Parasara held the view that there was no patUya 
by the various kinds of contact in Kali and so provided no 
prayascitta for samsarga. The Nirnayasindhu**^ and Bhattoji 
make similar remarks. The Udvahatattva says that Parasara 
L 25 is to be interpreted in this way that merely speaking or 
touching a patita or receiving money from him does not make 
another liable to any prayascitta, but that if the association 
with a patita goes quite beyond these, then sin may be incurred 
by association. So almost all the digests are agreed that the 
rigour of the very strict rules about samsarga in Manu and 
Baud, was modified by declaring that speech with or sight of a 
sinner involved no sin in Kali. 

21. ‘ Undergoing ( secret ) expiation for the grave sins 
( mabapatakas ) except theft ’ (1. 15). Harlta ( q, by Par, M. IL 
part 2, p. 153 ) prescribes secret expiation for a brahmana who 
has studied dharmasSstra and committed a sin without anyone 
knowing it. Gaut. ( chap. 24 ) prescribes certain expiations to be 
undergone secretly ( without any third person knowing of such 
performance ) for even mahapatakas such as brahmana murder, 
drinking sura, incest and theft of gold. Vas. (chap. 25) also does 
the same and states ( 25. 2 ) that only those who have kept the 
sacred vedic fires, who are disciplined and old or learned are 
entitled to secret expiations for sins and not other people. The 
Vfenu Dh. S. 55 deals with secret expiations. Parasiara IX. 61 
(last verse) laid down^®^ the general rule that one should openly 
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declare one's sin. The Kalivarjya text provides that secret expia. 
tion is allowed as regards only theft among the mahapatakas in 
the Kali age, though in earlier ages it was allowed as to other 
mahapatakas also. The Nirnayasindhu says that secret expia- 
tion is allowe'd only to brahmanas. According to the Dharma- 
sindhu, in the Kali age if a man is guilty of the murder of a 
brahmana or of other mahapatakas he does not avoid the conse- 
quences of falling into Hell when he undergoes an expiation but 
he becomes only fit for social intercourse, while as regards theft 
of gold ( a mahapataka ) by undergoing prayascitta he avoids 
the fall into hell and also becomes fit for social intercourse. 
The Kalivarjyavinirnaya appears to hold that all secret expia- 
tions are forbidden in Kali. 

22. ‘The act of offering an animal with the recital of 
Vedic mantras to the bridegroom, to a guest and in honour of 
pitrs ’ ( 1. 16 Madhuparka was offered in ancient times on 
several occasions and to several persons such as to rtviks at sacri- 
fices, to the king, to a snataka, to one’s acarya, father-in-law, 
paternal or maternal uncle and to a bridegroom. Vide H. of Dh. 
vol. n. pp. 542-546 for details about Madhuparka. Originally a 
cow or a bull was killed for an honoured guest, later on when the 
cow came to be extremely sacred the flesh of some other animal 
was offered; when flesh-eating itself came to be looked down upon 
then only payasa and other vegetarian eatables came to be 
prescribed. Vide H. of Dh. vol. n pp. 777-782 on flesh-eating. 
This half line forbids the offering of flesh to a bridegroom or to 
an honoured guest ( in madhuparka ) and the feeding of 
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brahmanas with flesh at sraddhas. Comparatively so late a 
writer as Yaj. (L 258-259 ) extols the high gratidcation that the 
Manes feel when flesh of various animals is offered in sraddhas. 
This one prohibition includes in itself several prohibitions that 
are separately mentioned in other texts such as ‘ govadha ’ ( in 
notes 1797 and 1799), the killing of an animal in a Madhuparka 
(in n. 1798), ‘gavalambha’ and ‘palapaitrka’ { in note 1802). It is 
noteworthy that even so late as the first half of the 17th century 
Visvanatha, a great logician, takes up the cudgels on behalf of 
flesh-eating by brahmanas in sacrifices, sraddha, madhuparka, 
in danger to life and when ordered by a brahmana and charges 
those who totally forbid flesh-eating with being the followers of 
the doctrines of Bauddhas, while the latter at the same time 
prescribe expiations for even murderers of brahmanas through 
greed of money and marry their maternal uncle’s daughters 
or other sapipdas of their mother, though both of these latter 
are forbidden by the Kalivarjya texts. 

23. ‘Association with those that are guilty of intercourse 
with women who are not of the same varna, even though the 
former may have undergone proper expiation for the lapse’ 
(1. 18). There was great divergence of views as regards the 
prayasicitta for adultery by a male with a female of the same 
class, of a higher class or of a lower class. Further the ancient 
Butras were rather hard on the guilty parties, the harsh rules 
being relaxed by later smrti writers. For example, Gaut. 23. 
14-15 and Vas. 21. 1-3 prescribe for a male of a lower caste 
having intercourse with a woman of a higher caste death in 
various ways. If a brahmana had sexual intercourse with a 
candala or svapaka woman Parasara (X. 5-7) prescribes that he 
has to undergo a fast for three days, tonsure of the head together 
with the top knot, three Prajapatyas, Brahmakurca, feeding 
brahmanas, constant recital of the Gayatri, gift of two pairs of 
cows and then he becomes pure, while a sudra doing the same had 
to undergo the expiation of one Prajapatya and had to make a 
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gift of two cows. If a person of a low caste has intercourse with 
a woman of a higher caste ( e. g. a sudra has intercourse with a 
brahmana woman) Saihvarta ( verses 166-167 ) prescribes the 
expiation of subsisting for a month on cow’s urine and yavaka 
(barley gruel) for him. If a brahmana commits adultery with a 
sudra or candala woman Sarhvarta (verses 169-170) prescribes the 
expiation of candrayana, while Parasara (X. 17-20) prescribes a far 
more severe expiation. The present text prescribes that, even after 
undergoing expiation, men guilty of intercourse with women of 
castes other than their own cannot be allowed to have social 
intercourse with their castemen. The Dharmasindhu says 
that sudras that have intercourse with brahmana or other women 
of a higher caste are hereby declared to be unfit for social inter- 
course even after they undergo expiation. This no doubt made 
for strictness in morals, but it also led to the preservation of 
caste exclusiveness. 

24. ‘ Abandomnent of a mother (or other woman who is to 
be honoured owing to relationship ) because she has had sexual 
intercourse with one of low class ’ ( 1. 19 ). 

The provisions of the sutras and smrtis on the subject of 
expiation for adultery by women varied from time to time, 
Gaut. 23. 14 and Manu Vm. 371 prescribe that a woman who 
has intercourse with a man of low caste is to be punished by the 
king with being devoured by dogs. But other smrtis and Manu 
himself (XL 177) are not so harsh, but are rather humane in 
their treatment of adulteresses. Manu XI, 176 says that the 
husband should keep confined to one apartment his corrupt wife 
and compel her to perform the expiation which is prescribed for 
males in cases of adultery. Manu XI. 59 and Yaj. HL 235 
regard adultery by a male ( paradarya ) as an upapataka and 
Manu XL 117 and Yaj, III. 265 prescribe candrayana as an 
expiation for ail upapatakas. Vas. XXL 12 prescribes that the 
wives of men of the three higher castes who are guilty of 
adultery with a sudra may he purified by an expiation if no 
child is born of the intercourse but not otherwise. Yaj. L 72 
provides that a woman becomes free from the taint of adultery 
when she has her monthly illness after the adultery but if she 
conceives in adulterous intercouree she may be abandoned. ‘ 
The-Mit. on Yaj. L 72 states that both Yaj. and Vas. are to be 
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understood in the sam e sense and abandonment does not mean 
driving out of the house but only not allowing her to participate 
in religious acts and not having sexual intercourse with her. Vas. 
XXL 10 states that only four kinds of women are to be abandon- 
ed, viz. one who has intercourse with the husband’s pupil or with 
the husband’s guru, one • who attempts to kill her husband or 
one who commits adultery with a man of a degraded caste. Yaj. 
( 111 296-7 ) provides that to women that are patita the same 
rules apply as to men, but they should be given food, raiment 
and protection and that intercourse with a man of low caste is 
one of the three gravest sins for women. Vide Mit. on Yaj. HI. 
297. The present text states that a woman ( such as a mother ) 
who is entitled to honour from a person because of her relation- 
ship ( as mother, elder sister etc. ) is not to be abandoned and 
cast on the street by him, although she may be guilty of 
adultery with a degraded or low caste man, in spite of Vas. 
XXL 10 and other texts ( such as Br. ). That is, this text 
was more humane to such women than ancient texts. Krsna- 
bhatta explains that ‘ gurustriyah ’ means ‘ of a brahmana 
woman ’. Vide H. of Dh. vol. 11 pp. 571-573 for further remarks 
on adulterous women. Ap. Dh. S. L 10. 28. 9 requires the son 
always to serve and wait upon the mother even though she may 
he patita. Atri^®* (195-196) and Devala (50-51) contain two 
verses ( almost in the same words ) which are lax as compared 
with other ancient texts. They say : * If a woman conceives 
through intercourse with a male who is not of her caste, she 
becomes impure till her delivery. When she is delivered or 
she has her monthly illness after the intercourse she becomes 
like pure gold ’. Atri ( 197-198 ) further provides that whether 
a woman willingly has sexual intercourse or is deceived or is 
enjoyed against her will or in secret, she should not be 
abandoned ; one should wait till the monthly illness and she 
becomes purified by that illness ’, This comparative laxity of 
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the later smrtis of Devala and Atri is remedied by this Kali- 
varjya text which forbids abandonment of only such women as 
the mother, but allows the abandonment of others when guilty 
of intercourse with a male of low caste. Devala prescribes 
expiation by mvtapana in the case of those women that are 
raped by mlecchas and conceive ( verses 47-49 ). Vide also 
Atri 201-202. The Sm. Kau, restricts this half verse to the 
mother alone. Parasiara ( X 24-25 ) prescribes that if a woman 
be raped once she becomes free from pollution by undergoing 
Prajapatya after she has her monthly illness and in other cases 
of rape she has to undergo Santapana. 

25. ‘ Sacrificing one’s life for the sake of another ’ ( 1. 20 ). 
The Visnu Dh. S. HL 45 states that those who are killed in 
saving the life of a cow, a brahmana, the king, a friend, one’s 

, wealth and one’s wife go to heaven and XVI. 18 provides that 
even those ( untouchables ) who are outside ( the pale of the four 
varnas ) and sacrifice their life for brahmanas, for cows and for 
women and children attain heaven. The Adityapurana quoted 
in Rajadharinakanda ( p. 91 ) has a similar verse. The Samaya- 
ma.yukha and Bhattoji quote a smrti, ‘ one should at once sacri- 
fice one’s life for cows and brahmanas This text forbids 
self-sacrifice of one’s life simply for the promised reward of 
heaven in the cases specified. The K. V. N. ( folio 9b ) offers 
two more ( rather far-fetched) explanations of this phrase, one of 
which is ‘ offering one’s services as a serf to another’. This is 
prohibited to members of the three twice-born classes in Kali, 
but not to the sudras, acc. to K. V. N. 

26. ‘ Offering ( of food ) to another that remains after one 
has partaken of it ’ ( 1. 20 ). In the Madhuparka the honoured 
guest used to partake of a part of the offering of honey, milk 
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and curds and was to give the remainder to a brahmana (or a 
son or a younger brother ). This is prohibited by this Kalivarjya 
text. Vide H. of Dh. vol. n. p. 544 for this practice. Ap. Dh. 
S. ( I. 1. 4. 1-6 ) provides that the pupil may partake of the 
leavings of his teacher’s food, but the teacher should not give 
him honey or meat or other food which will be opposed to the 
observances of a vedic student. The Nirnayasindhu reads 
‘ uddistasyapi varianam’***‘, which means ‘not accepting what 
has been donated.’ Yaj. I. 213 says that if a person worthy of 
accepting a gift does not keep it for himself ( but passes it on to 
others ), he secures the highest worlds obtained by those who 
make generous gifts. Bhattoji gives another explanation. Vas 
( 14. 21 ) forbids a man to eat the remnants of his own food or to 
eat food that comes in contact with the leavings of food. This 
!l^alivarjya text sets aside for the Kali age the prohibition con- 
tained in Vas. 14. 21 (acc. to Bhattoji). The K. V. N. ( folio 10 
a ) states that this is the explanation given by some, but does 
not approve of it. The Sm. Kau. gives yet another but extremely 
far-fetched explanation. These several explanations of the 
same half verse indicate how some of the Kalivarjya texts are 
comparatively recent and have no settled meaning even accord- 
ing to comparatively late writers of digests. 

27. * The resolve to offer worship (throughout life) with 
various details to a certain idol ( 1. 21 ). 

It is not easy to see why such a resolve should have been 
prohibited. Therefore this explanation given by Bhattoji, K. V. 
N. (folio 10 a), the Samayamayukha and others is not satisfac- 
tory. It is better to accept the explanation of the Nir. S. that 
this forbids the undertaking of the worship of a particular image 
for wages. Apararka (pp, 450 and 923) quotes a smrti text defin- 
ing a devalaka as a brahmana who performs the worship of an 
image for wages for three years and who thereby becomes unfit 
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to officiate at §raddhas.^®*^ Manu IIL 152 declares the devalaka 
to be unfit for being invited for sraddhas or rites in honour of 
gods and Kulluka quotes Devala to the effect that one who 
maintains himself on the treasury of a shrine is called devalaka. 
It is remarkable that Vrddha-Harlta (VIII. 77-80) says that only 
the worshippers of Siva for wages are called devalaka and those 
of Visnu are not. Acc. to the Sm. Kau. what is forbidden is the 
resolve to worship an image for securing a direct vision of the 
Deity This is rather pedantic and far-fetched. 


28. ‘ Touching the bodies of those ( who are impure on the 
death of a relative ) after the collection of the bones ’ ( 1. 22 ). 
The day on which the bones were to be collected after the body 
was cremated differed greatly according to various writers. The 
Mit. on Yaj. III. 17 notes that according to Sarhvarta^®** 
(verse 38) the bones may be collected on the first, third, seventh 
or 9th' day, that the Visnu Dh. S. (19. 10-11) prescribes the 4th 
day for it and recommends the casting of them into the Ganges, 
that some did it on the 2ad day and that therefore everyone should 
follow his own Grhyasutra. The Mit. on Yaj. III. 18 quotes 
Devala to the effect that, after the lapse of one-third of the period 
of impurity prescribed for members of the four varnas (as in Ysj. 
in. 22 ), persons who lost relatives become touchable, that 
members of the four varnas become touchable in three, four, 
five and ten days respectively. Saihvarta ( verses 39-40 ) 
states that, after the collection of bones, touching those who 
are under pollution due to death is allowed on the 4th, 6th, 8th 
and 10th day respectively in the case of brahmanas, ksatriyas, 
vaisyas and sudras. The present Kalivarjya text forbids this 
and becomes stricter as to the rules about impurity. 

29. ‘ The performance by a brahmana of the duties of the 
killer of the victim in a sacrifice ’ ( 1. 23 ). 
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The animal in a srauta sacrifice was to be killed by choking 
it and strangling it. The person who did so was called sarnitr. 
Different views were entertained as to who was to be the samitr. 
Acc. to Jai. ni. 7. 28-29 the adhvaryu himself was to be the 
samitr ; the usual opinion was that he was to be some one other 
than the rtviks. The Asv. Sr. (XII. 9. 12—13) shows that he 
may be a brahmana' or a non-brahman a. For further details 
vide H. of Dh. vol. II. pp. 1121-22, n. 2504. As animal sacrifices 
themselves came to be looked down upon or even forbidden, this 
text forbids a brahmana from being a samitr. 

30. ‘ The sale of the soma plant by brahmanas ’ ( 1. 23 ). 

Soma beverage was to be drunk only by brahmanas. The soma 
plant had to be purchased and there was a symbolic haggling for it. 
The vendor of soma in ancient^*^’ times was, acc. to Kat. Sr, VII. 6. 
2-4 and Ap. Sr. X. 20.12, either a brahmana of Kutsa gotra or any 
brahmana or a sudra.^®^^ In later times, though Manu XI. 7 ( == 
Santi.165. 7 ) and Nar. ( dattapradanika 7 allow a brahmana 
who has wealth sufficient for the maintenance of himself and his 
dependents for three years or more to perform a soma sacrifice, 
yet Manu III. 158, Yaj. L 165 and Vas. 14. 3 hold that a brahmana 
who sells the soma plant is unfit to be invited at a sraddha and 
that one should not partake of food at his house. Manu X 88 
forbids a brahmana to sell water, arms, poison, soma &c. Vide 

H. of DL vol. II. pp. 1141-1143 for purchase of soma and the 
dramatic haggling for it. 

31. ‘ Allowing a brahmana householder to eat food at the 
houses of four classes of people among sudras viz. his slave, 
his cowherd, a hereditary family friend and one who cultivates 
his fields on the basis of paying a half or other portion of the 
produce to him’ ( 11. 25-26 ). 

Gaut. 17. 6, Manu IV. 253 (=Visnu Dh. 57. 16 ), Yaj. 

I. 166 and Parasara XI. 19 say that a brahmana may eat the 
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food of these four and of his own barber. Haradatta on Gaut. 
17. 6 and Apararka ( p. 244 ) remark that a brahmana can take 
the food of these persons among sudras only in the event of 
extreme calamities. From this it appears that up to the 12th 
century A. D. the peremptory prohibition contained in this text 
was either unknown or was not much respected. The exclusive- 
ness of caste in matters of food and marriage was made more 
strict by the Kalivarjya texts. Vide above ( pp. 869 and 885 ) as 
to how Parasara himself was overruled by this text. 

32. ‘ Pilgrimages to very distant holy places ’ ( 1. 26 ). 

A brahmana was called upon to tend his Vedic or grhya 
fires. If he went to distant places on pilgrimage this duty 
would be interfered with. It is provided by Ap.^*50 gj. jy jg 
that even when on a journey the agnihotrin has, after turning 
his face in the direction of his fire altar, to go mentally over 
the whole procedure of his daily fire worship and the Darsa- 
purnamasa. The Gohhila-smrti 11. 157 says the same. The 
Smrtikaustubha^*®^ says that this prohibits pilgrimage to holy 
places beyond the sea or on the borders of Bharatavarsa. This 
text prohibits a brahmana from going to distant places on 
pilgrimage, but it does not prevent him from undertaking a 
journgy for earning wealth for performing sacrifices. K. V. N. 

( folio 10a ) quotes a text of Satyavrata to this effect. 

33. ‘ The rule that a pupil should habitually observe the 
same behaviour towards the wife of the guru as towards the 
guru himself ’ ( 1. 27 ). Ap. Dh. S. I. 2. 7. 27, Gaut. IL 31-34, 
Manu II. 210, Visnu Dh. S. 32. 1-2 prescribe that a student 
should perform the same acts of honour and obedience towards 
the wife or wives of his teacher as towards the teacher ( except 
holding her feet in doing obeisance and eating the leavings of 
the food ). As students were often grown-up young men and 
the teacher’s wife might often be a young lady, Manu II. 212, 
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216, 217 ( that are the same as Visnu Dh. S. 32. 13-15 ) provide 
that a pupil full twenty years old should not show honour to the 
young wife of his teacher by clasping her feet, but that he may 
prostrate himself on the ground before the teacher’s young wife 
in performing obeisance and that he may hold her feet in 
obeisance only (once) when he returns from a journey. This text 
accepts the principle underlying the special rules laid down by 
Manu and Visnu and prohibits the daily touching of the feet of 
the guru’s wife on the part of the pupil. The Sm. Kau. and 
Dharniasindhu (Til p. 353 ) hold that this sets aside the rule laid 
down in Yaj I. 49 that a perpetual student may stay till his 
death with his teacher or with the teacher’s son or ( in default 
of both ) with the teacher’s wife. 

34. ‘The modes of maintenance conceded to brahmanas in 
times of distress ( or calamity ) ’ ( 1. 28 ). 

The special modes of maintenance prescribed for brah- 
manas were receiving gifts, teaching the Veda and oiBciating 
as priests (Gaut. X. 2, Ap. Dh. S. II. 5. 10. 5, Manu X. 76, 1. 88, 
Vas. n. 14, Yaj. I. 118), But it was recognised from very 
ancient times that if a brahmana could not maintain himself 
by following the above modes of earning wealth he could in a 
season of distress pursue the avocations peculiar to a ksatriya 
or vaisya (Gaut. YE. 6-7, Baud. Dh. S. E. 2. 77-81, Vas. B. 22, 
Manu X 81-82, Yaj. HI. 35 )«54. Vide H. of Dh. vol. B. pp. 118- 
133 for detailed treatment of this matter and for the restric- 
tions imposed even when brahmanas were allowed to follow the 
avocations of ksatriyas and vaisyas. The Kalivarjya prohibi- 
tion is merely one on paper. From ancient times till now 
brahmanas have pursued all sorts of avocations and hardly any 
importance has been attached to this dictum. 

35. ‘Not accumulating any wealth (or grains) for the 
morrow’ (1. 28). Manu TV. 7 and Yaj, I. 128 provide that brah- 
manas are of four kinds, viz. those who accumulate grain of 
the capacity of a tesw/a, those who accumulate grain of the capa- 
city of a kumbhi, those that accumulate grain enough to satisfy 
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their needs for three-days and those who do not collect grain 
even for the next day. The smrtis prescribe that each later 
one is superior in merit to each preceding one. The commen- 
tators differ as to the meaning conveyed by kusuladhanya 
( some holding that it means one who has accumulated grain 
for three years, while others say it means one who has grain for 
12 days) and kumbhidhanya (a person accumulating grain for a 
year, or grain for six days ). Vide H. of Dh. vol. II. p. 110, note 
234 and p. 641 note 1502. The Mit. on Yaj. L 128 says that the 
advice not to accumulate corn even for three days or one day is 
not addressed to all brahmanas, but to those only who are called 
yayavara^®. This explanation of the Mit. indicates that the 
Kalivarjya text on this point was either not known to the Mit. 
or was not much thought of by it. The Kalivarjya text provides 
that the ideal of extreme poverty and absence of acquisitiveness 
for brahmanas was not to be insisted upon in the Kali age. 


36. ‘ The acceptance of the kindling of a log of wood ( i. e. 
settingup sacred Vedic fire) at the time of the homa of Jatakarma 
for the purpose of securing long life to the child born to a 
person’ (1. 29). The ararhs are two logs of Asvattha tree from 
which fire is produced by attrition, which ( fire ) is used for 
kindling the garhapatya fire. In certain sakhas, it is the prac- 
tice to kindle fire from aranis and to use it for the homa in the 
Jatakarma rite. This fire was to be used in the subsequent 
rites for the child such as cuda, upanayana, marriage. It was 
supposed that this enabled the child to live long.^®* The Sam, 
K. quotes a pari^ista text to this effect.'®^^ 


37, ‘Constant journeys by brahmanas’ ( 1. 30 ). The 
Mahabharata ( Santi 23. 15 ) says, ‘As a snake swallows mice 
hiding in holes, the earth swallows two persons viz. a king who 
does not fight (an invader) and a brahmana who does not engage 


1855. For the two kinds of brahmanas, viz. Mlina and yayavara, vide 
H. of Dh. vol. II pp, 641-42 n. 1502-1505. 

1856. I 
on f%. pp. 1299-1300. 

1857. g 5 mm smm sirorf 

JTon g i niw Nd i g i -d i| 7) i 

under sHtddiH. 

1858. fSrmrfd wjgrni ^rURT- 

II 23. 15. Vide also Sabha 55. 14, Santi 57. 3 and AnuSsana 
36. 16 for almost the same words. 



956 History of Dharmasdstra [ Vol. 

ill travel’ ( for acquiring learning from famous teachers ). This 
text only forbids taking aimlessly to long journeys but not 
those for study or for religious purposes. 

38, ‘ Blowing on fire with the mouth ’ in order to kindle 
it into flames ( 1. 30 ). Gaut, IX. 32, Manu IV. 53 and 
Brahmapurana 221. 102 forbid the blowing on fire with the 
mouth ( as in doing so it is likely that drops of saliva from the 
mouth may fall into the fire and pollute it ). Haradatta on Ap. 
Dh. S. I. 5. 15. 20 notices that in the Vajasaneya Sakha it is said 
that fire should be kindled into flames by blowing upon it with 
the breath from the mouth since it sprang from the mouth of the 
Creator (as stated in the Purusasukta, Bg. X. 90. 13). Therefore, 
acc. to Haradata and the Gobhila-smrti (I. 135-136)^^’ the irauta 
fire could be kindled by blowing upon it with the mouth, but 
smarta fire or ordinary fire should not be kindled in that way 
( but only by using a fan or a bamboo cylindrical piece ). 
The Kalivarjya text forbids blowing with the mouth even on 
srauta fire. 

39. ‘Allowing social intercourse to women who have 
become polluted by rape and the like (when they have performed 
prayascitta) as prescribed in the sastras’ (1. 31).^®“ Vas. 28. 2-3 
state, ‘ when a woman is polluted by being raped or kidnapp- 
ed by a thief, she should not be abandoned ; one should wait 
till her monthly illness (making her undergo certain expiations 
till then ) and she becomes pure after it.’ Atri ( V. 2-3 ) has the 
same verses, which are quoted ( from Vas. ) by Visvarupa on 
Yaj. in. 256 ( p. 133. Tri. ed. ) and explained at great length. 
The Matsyapurana 227. 126 is liberal enough to say that the 
man who commits rape should be punished with death but the 
woman raped incurs no blame, Parasara ( X. 27 ) provides that 
if a woman is raped by an evil-doer only once she becomes pure 
by undergoing the Prajapatya expiation and after the follow- 
ing monthly illness. Even so late a smrti writer as Devala 
provides that if a woman of any class is raped by mlecchas and 
she conceives she can be purified fly the expiation of Santapana. 
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But this text is harsher on such innocent and unlucky women 
when it says that they cannot be restored to social intercourse 
even after undergoing expiation, 

40. ‘ Begging of food by a sannyasin from nitembers of all 
varnas ( including sudras ) according to the rules of the sastra ’ 
( 1. 32 ). The Sm. M. p. 201 ( on varnasrama ) quotes Kathaka 
Brahmana,^*®^ Arupi Up., Parasara { in prose ) to the effect that 
a yali may beg for food from members of all varnas. Baud. Dh. 
S. n. 10. 69 also quotes a verse which allows the begging of 
food from all varnas to a yati. Vas. X. 7 requires a yali to beg 
at seven houses not selected beforehand and in X. 24 states that 
he should subsist on what food he gets at the houses of 
brahmanas.^^ The present text requires even the yali to observe 
caste rules as to food. 

41. * Not using for ten days fresh rain water ’ ( 1. 33 ). 
Haradatta on Ap. Dh. S. 1. 5. 15. 2, Bhattoji on Catur. (p. 54), Sm. 
Kau. p. 479 quote a verse, ‘ she-goats, cows, she-huffaloes and 
brahmana women become free from impurity ( due to delivery ) 
after ten nights and so does fresh rain water accumulated on the 
ground ’. According to this the long period of ten days in the 
case of rain water is set aside. But Bhattoji notes that accord- 
ing to another smrti ‘ rain water falling at the proper season 
is pure, but it is not to be , used for drinking for three days ; 
when rain falls at an unusual season rain water is impure for 
ten days and if a man drinks it within that period be should 
abstain from food for one day and night ’. Bhattoji remarks 
that the Kalivarjya text only sets aside waiting for ten days, 
but does not set aside the rule against drinking it for three days. 

42. ‘ ( Payment of ) the fee demanded by the teacher ’ at 
the end of the period of brahmacarya ( 1. 33 ). 
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The ancient practice was to make no agreement as to fees 
for teaching. Vide Br. Up. IV. 1. 2. Gaut. (II. 54-55) prescribes 
that at the end of his studies the student should request the 
teacher to accept the wealth that he could offer or ask the 
teacher what should be given and after paying or doing what 
was required by the guru or if the teacher permitted him to go 
without demanding anything the student should take the 
ceremonial bath. Vide Manu II. 245-246 and H. of Dh. vol. II. 
pp. 360-361 for details. Yaj. I. 51 provides that at the end of 
his studies the student may give to the teacher what he desires 
( or a cow ) according to his ability or may with his permission 
take the ceremonial bath ( without paying anything ).' On 
account of these provisions we have stories in the ancient litera- 
ture that very rarely teachers or their wives made fanciful 
demands. This Kalivarjya text only sets aside the require- 
ment of paying what the guru demands, but does not prohibit 
the voluntary gift of a fee by the student. 

43. ‘The engagement of a sudra for such acts as cooking 
and the like in the houses of brahmanas and the rest ’ ( 1. 34 ). 
Ap. Dh. S. (II. 2. 3. 1-8 ) requires that^*®’ the food for Vaisva- 
deva should be prepared by pure men of the first three varnas 
and also optionally allows a sudra to be a cook for an arya pro- 
vided he is under the supervision of men of the first three 
varnas, provided he sips water whenever he touches the hair, 
any limb or his garment, provided he cuts the hair ( on his head 
and his body), the beard and nails every day or every 8th day of 
the month or on the new and full moon day and provided he 
bathes with the clothes on. It is this permission that is set 
aside by this Kalivarjya text. 

44. ‘ Suicide of very old people by falling into fire or from 
a precipice ’ ( 1. 35 ). 

This is analogous to No. 13 above. Atri did not condemn 
suicide in certain cases. He states,^®®® (verses 218-219) ‘ if one be 
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old (beyond 70), if one cannot observe the rules of bodily puri- 
fication ( owing to extreme weakness ), if one is so ill that all 
medical help is discarded, and if one in these circumstances 
kills himself by throwing himself from a precipice or into fire 
or water or by fasting, mourning should be observed for him 
for three days and sraddha may be performed for him.’ Apar- 
arka ( p. 536 ) quotes several smrtis to the effect that a very old 
man or one suffering from very serious illness, one who has no 
desires left and has carried out his tasks may bring, about his 
death by entering fire or water or falling from a precipice and 
he will incur no sin. Vide H. of Dh. vol. 11. pp. 926-927 for 
further details. This text may also be taken as forbidding 
suicide by falling from a precipice or into fire as an expiation 
in the case of those that are guilty of mahapatakas knowingly 
committed. The Mit. on Yaj. HI. 226 quotes a smrti to this 
effect'^. The Suddhitattva holds (pp. 284-285) that suicide 
by entering water and the like is allowed in Kali only to 
sudras and forbidden to brahmanas and others. 

45. ‘ The performance of acamana ( purificatory sipping of 
water) by sistas in as much water as is sufficient for slaking 
the thirst of a cow ’ ( 1. 36 ). 

Manu V. 128, Vas. m. 35, Baud. Dh. S. I. 5. 65, Yaj. 1. 192, 
Visnu 23. 43 provide that water collected on the ground is 
pure ( and may be used for acamana ) provided it is sufficient 
in quantity to slake the thirst of a cow. But this text forbids 
on hygienic grounds the use of small quantities of water collec- 
ted on the ground for sipping and similar purposes. 

46. ‘ The residence of an ascetic in the house near which 
he happens to be in the evening ’ ( 1. 38 ). 

Acc. to Ap. Dh. S. II. 9. 21. 10 and Manu VI. 43, 55-56, an 
ascetic was to kindle no fire, was to be houseless and was to 
beg only once a day in the afternoon or evening when no smoke 
ascends from the kitchens of people, when the embers have been 
extinguished, when people have finished their meals &c. Vas. (X- 
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12-15) provides that a sannyasin waste change his residence 
frequently, was to stay at the boundary of the village or in a 
temple, or in an empty house or at the bottom of a tree and 
should constantly live in a forest. Sahkha (VII- 6) states that an 
ascetic should stay in an empty house or he may stay wherever 
he may be when the sun sets. This provision of Sahkha 
is set aside by the Kalivarjya text. Another meaning of 
the words, according to Krsnabhatta on the Nir. S. (p. 1310), is 
that this runs counter to the recommendation of Manu VI. 56 
that an ascetic should go for begging to the houses in a village 
in the evening when all smoke from kitchens has ceased i, e, 
by this text he is allowed to beg in the noon. In a way this 
appears to be a better explanation. 

The above is a complete list of all Kalivarjyas quoted from 
the Adityapurana ( except one or two )• Some of the Kalivarjyas 
not included here, but included in other texts cited above will 
also be now set out for the sake of completeness of treatment. 

47. 'Resorting to sarant/osa Vyasa quoted above ( n, 1793) 
forbade sannyasa in the Kali age after 4400 years of it had 
elapsed, but then Devala made an exception to this extent 
that as long as the division of society into four varnas existed 
and as long as the Veda was studied sannyasa could be resorted 
to even in Kali. The Nir. S. explains that what is forbidden is 
the sannyasa with three dandas and not the sannyasa with one 
danda. Baud. 11. 10. 53 ( ekadandi va ) gives an option that a 
sannyasin may carry three staffs or one, while Yaj. IIL 58 speaks 
of a yati as only tridandl. Danda meas a staff and also ‘restraint, 
curbing ’. Manu XIL 10 (same as Daksa VIL 30) declares that that 
man is called tridaij4i who heis restraint over his body, speech 
and mind. Daksa^®^^ also says that a yati is not called tridaydi by 
carrying three bamboo staffs, that he is called tridandi who has 
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the spiritual restraint in hini(v. 29). Ini. 12-13 Daksa says that 
just as a girdle, deer skin and a wooden staff are the outward 
signs of a vedio student, so three staffs are the peculiar sign of a 
yati. Vide H. of Dh. vol. H. pp. 937-938 for further details. If the 
Kalivarjya text were meant to forbid sannyasa altogether, it 
must be said that it was never honoured and even now thousands 
become sannyasins every year. If, as the Nir. S. says, this text 
only forbids the carrying of three dandas, it is a meaningless 
prohibition, giving importance only to outward symbols and 
not to the substance of the matter. 


48. ‘ The observance of agnihotra ’ or the acceptance of 
three fires’. Vyasa ( n. 1793 ) forbade the performance of srauta 
agnihotra along with sannyasa in Kali, but an exception was 
made by Devala in favour of its observance as also of resort 
to sannyasa on the grounds stated above (in No. 47). Some 
digests and authors such as the Nirnayasindhu^’^ and Bhattoji 
explain that agnihotra of the sarvadhana type is forbidden in 
Kali, but that of the ardhadhana type is allowed. Agnihotra 
means 'adhana, that is, setting up of the srauta fires. ^ When a 
man consecrates the three srauta fires he may do so with half of 
his smarta fire and keep up the other half of the smarta fire. This 
is called ardhadhana. If he does not keep the smarta fire 
separate, it is sarvadhana. Laugaksi quoted by the Nir. S. ( HI. 
p. 370 ), Bhattoji and others states this. The Mit. on Yaj. HI. 45 
mentions these two modes. Therefore, according to these explana- 
tions, sarvadhana was allowed in former ages ( and acc. to one 
interpretation up to 4400 years of Kali ), while in Kali ( or at 
least after 4400 years of Kali ) only ardhadhana is allowed. 

49. ‘ Human sacrifice ’ ( vide note 1798 giving extract from 
Naradapurana ). 


The Tai. (IH. 4. 1-19) contains a description of the 

procedure of human sacrifice. The oldest texts even do not show 
that a human being was killed. The whole procedure is 
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symbolical. The Vaj. S. ( XXX. 5 ff. ) has many passages in 
common with the Tai. Br. The Tai. Br. III. 4. 1 ( = Vaj. S. 30. 5 ) 
begins, ‘ the brahmana should be offered to brahman ( spiritual 
power ), the ksatriya to ksatra ( military power), the vaisya to 
the Maruts’ &c. Acc. to Ap. Sr. XX. 24, a brahmana or ksatriya 
performs this sacrifice, whereby he attains power and valour 
and all prosperity. There are eleven sacrificial posts and eleven 
animals to be offered to Agni and Soma. After the rite of 
panjagnikarava is performed on the brahmana and others, they 
are presented to the several deities and then discharged from 
the sacrificial posts, eleven goats are killed and oblations of 
their flesh and limbs are offered. Acc. to the com. on Vaj. S., 
it is begun on the 10th day of the bright half of Caitra and goes 
on for 40 days, which are occupied with 23 diksas, 12 upasads 
and five sutyas { days on which soma is extracted ). After 
this yaga, the yajaindna usually resorted to a forest as a 
sannyasin. 

, 50. ‘ Asvamedha ’( n. 1798), The Tai. S, V. 3. 12. 2 states,*®” 
‘he who performs the Asvamedha becomes free from (the sin of) 
brahmana murder ’. In spite of this Vedic authority the Brhan- 
Naradlya and other puranas prohibited it. But no one heeded 
this prohibition and numerous historic kings performed this 
sacrifice from at least 200 B. C. to Jayasing in the 18th century 
A. D. Vide H. of Dh. vol. IL pp. 1238-1239 and -pp. 70-71 above 
for numerous historical performers of Asvamedha. 

51. ‘ Rajasuya ’ ( acc. to the Garudapurana, p. 929 above ). 
This was a very complex rite extending over two years and 
could be performed only by a ksatriya. Vide H. of Dh. vol. n. 
pp. 1214-1223 for a brief description. The Rajasuya was per- 
formed by the Kalinga Emperor Kbaravela as he proclaims in 
his Hathigumpha Inscription ( E. I. vol. XX p. 71 at p. 79 ) and 
by queen Nayanika as stated in the Nanaghat Inscription (A. S. 
W.I. vol. V.p. 60). 

52. ‘Perpetual studenthood’ (n. 1798). Vedic students 
were of two kinds, upakurvdna ( who offered some return or 
fee at the time when they returned home ) and the naisthika 
( who remained students till death). Vide p. 764 n. 1471 above. 


,4^^0351 1 urn ^ • amr- 5^. xx. 24. 16— 17. 
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Harlta, Daksa^®’* (1.7) and others mention these two varie- 
ties, while Yaj. I. 49, Vedavyasa L 41 and Visnu Dh, S. 28. 46 
name and describe the naisthika. Mann II. 243-244, Yaj. I. 
49-50, Vas. YU. 4-5 provide that a perpetual Vedic student 
should stay with his teacher till his own death, that on 
the teacher’s death he should stay with the teacher’s son 
or the teacher’s wife or should tend fire, that if he curbs 
his senses till his death, he reaches the world of brahma 
( immortality ) and is not born again. This was a very diffi- 
cult mode of life, there were great temptations as the flesh 
is weak and therefore the Brhan-Naradlya and others prohibited 
perpetual studenthood. Some works such as the Madanaparijata 
( p. 16 ), the Kalivarjyavinirnaya of Damodara, and the Nir. S. 
read ‘dirgha-kalam brahmacaryam ’ in place of ‘naisthikam 
brahmacaryam ’ in the Brhan-Naradlya. 

53. * Brahmacarya for long periods ’ ( n. 1799 ). The Baud. 
Dh. S. (I.2.1-5) declares, “ the term of studentship for Veda study 
as observed in ancient times lasted for 48 years, or 24 years, or 
12 years for each Veda or at least one year for each kaxf4a (of 
the Tai.S.) or it lasted till the Veda was committed to memory, 
as life is evanescent and as the Veda ordains * let him kindle 
the sacred fires while his hair is still black’. ” The Ap. Dh. S. 
( 1. 1. 2. 11-16 ) provides that the student’s stay with the 
teacher’s household should he 48 years, 24 years or 12 years at 
the lowest. Manu m. 1 also states that the vow of studying 
the three Vedas under a guru must be observed for 36 years or 
for half of that time or for a quarter of it or until the student 
has mastered (the Veda). These long periods of 48 years, 36 or 
24 years for Veda study (before a man could become an house- 
holder ) are here forbidden in Kali. This was nothing new. Yaj. 
L 36 had allowed 12 years for each Veda or five and if a man 
did not want to study all vedas hut only one he could finish his 
studenthood in five years. Only an extremely small number 
could have spent 48 or 36 years in Veda study. Sahara on Jai. 
I. 3. 3 held that this text of Baud, was opposed to the iruti about 
kindling fires when a man was a young householder with black 
hair and was to he discarded. Vide pp. 832-834 above for a 
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discussion of this. The authors of the Samayamayukha and 
the Sm. Kau. both of whom had before them the reading 
‘ dirghakalam brahmacaryam ’ held that this prohibition was 
aimed at the words of Ap. and Baud, and that the vow of 
perpetual studentship which was undertaken with a special 
purpose in view ( viz. realization of brahma and non-return 
to saihsara ) was not prohibited by the Kalivarjya text and that 
there was nothing wrong in the practice of perpetual student- 
hood among the Dravidas. 

54. ‘ Animal sacrifice. ’ In the Markandeya as quoted in 
Apararka p. 929 above animal sacrifice was forbidden in the Kali 
age. Though popular feeling had gradually veered round to the 
view that meat should not be offered in sraddhas, in madhuparka 
(No. 22 above), yet animal sacrifices were performed at all 
times and are even now performed, though very rarely. 

55. ‘ Intoxicating drinks (madya)'. There were startling 

vicissitudes in the attitude to intoxicants. * 

In Vedio times soma was a beverage drunk by the priests 
and sura was a beverage for common men and usually not 
meant to be offered to the gods. Soma and sura are sharply 
distinguished ( vide Tai. S. IL 5. 1. 1, Vaj. S. 19. 7, Sat. Br. V. 1. 
5. 28 ). The Sat. Br. ( V. 1. 5. 28 ) has the striking antithesis 
‘For, Soma is truth, prosperity, light; and sura is untruth, 
misery, darkness ’. In the Sautramani isti a brahmana had to 
be hired for drinking the dregs of sura offered in it and if a 
brahmana could not be found the sura was poured on an ant- 
hill (Tai. Br. L 8. 6 and Sahara on Jai. III. 5. 14-15 ). It appears 
from the Kathaka-samhita XIL12 that^®^ brahmanas had by 
that time come to regard the drinking of sura as sinful. From 
Chan. Up. V. 10.9 it appears that a drinker of sura was enumerated 
among five grave sinners. In the Asv. gr. IL 5. 3-5 it is said 
that in the rites of the Anvastaka day when pindas are offered 
to the male ancestors, the female ancestors viz. the mother, the 
paternal grandmother and great-grandmother are offered sura 
and the scum of boiled rice in addition^®®®. The Nir. S. (HI. 


1879. WISIW: I Xn 12, 

quoted by the on gj. I. 3. 7 p. 210 and by on 

^ III. 4. 31. 


1880. 


1 3«r*ar. H. 5. 3-s. 




iii i Kalivarjyd 965 

p. 367 ) refers to this passage of the Asv. Gr. and holds that the 
Kalivarjya text against intoxicants forbids this also. 

Madya is a generic term applicable to all intoxicating 
drinks ; sura is said to be of three kinds, viz. that prepared from 
molasses, that from honey ( or madhuka flowers or from grapes) 
and that from corn flour ( Manu XI. 94, Visnu Dh. S. 22. 82 and 
Saihvarta 117 ). The Visnu IJh- S. { 22. 83-84 ) specifies ten 
kinds of madya, all of which a brahmana was not even to touch. 
Gauk n. 25i«8‘, Ap. Dh. S. I. 5. 17. 21, Manu XL 95 forbid all 
kinds of madya to hrahmanas at all stages of life. Ap. 1 7. - 
21. 8, Vas. I. 20, Manu XI. 54^ Visnu Dh. S. 35. 1 hold that the 
drinking of sura is one of the five grave sins ( mahapatakas ), 
while Yaj. III. 227 employs the word ‘ madya ’ in place of sura 
in this connection. Baud. Dh. S. I. 1. 22 however notes that 
among the five practices peculiar to the hrahmanas of the north 
was that of drinking rum and Baud, condemns it. The verses 
of Manu XL 93-94 about the three kinds of sura have been the 
subject of frequent and varying interpretations. Visvarupa on 
Yaj. m. 222, the Mit. on Yaj. HL 253, Apararka p. 1069 and 
others establish that the word ‘sura’ primarily applies to paisU 
( liquor prepared from flour ) alone, that paisti is forbidden to 
all hrahmanas, ksatriyas and vaisyas, that it is the drinking 
of paisti alone that constitutes a mahapataka, that all intoxi- 
cating drinks are forbidden to hrahmanas in all ages, but in- 
toxicants other than paisti ( such as those prepared from molasses 
or madhuka flowers ) are not forbidden to ksatriyas and vaisyas. 
Manu XI. 93 says that sura is the refuse of cooked food ( rice ) ; 
therefore members of the three higher castes should not drink 
sura. This clearly shows that Manu took sura as meaning 
only paisti ( liquor prepared from rice flour ). The Visnu Dh. 
S. ( 22. 84 ) expressly says that ksatriyas and vaisyas are not 
polluted by touching the ten kinds of madyas specified by it. 
In the Udyogaparva (59. 5) both Vfisudeva (Krsna) and Arjuna 
are described as intoxicated by drinking the liquor prepared 
from honey and the Tantravartika establishes that there was 
nothing wrong in this as both were ksatriyas. Intoxicants were 
not forbidden to sudras. Brahmacarins of whatever varna had 
to abstain from intoxicants of all kinds. Apararka (p. 63) 
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after quoting the Brahraapurana states that intoxicating drinks 
were forbidden to the three varnas in Kali and to brahmanas 
in all yugas (ages). But this is opposed to tradition. The 
Adiparva (chap. 76) narrates*®®^ that Sukracarya prohibited for 
the first time brahmanas from drinking intoxicants ( vide H. Dh. 
vol. II. pp. 792-799 for detailed discussion of this topic). The 
Kalivarjya text forbids the drinking of intoxicants to all the 
three twice-born classes. But ksatriyas and vaisyas pay scant 
attention to this prohibition and even some brahmanas in these 
days have taken to drink as a fashionable indulgence. The K. 
V. N. (folio 5a), Krsnabhatta^®®* and Sm. Kau. note that in the 
Sakta treatises ( called Vamagama ) madya is allowed to be 
offered to the idol for all the three varnas and to ksatriyas in the 
propitiatory rites for Vinayaka and for birth on the Mula con- 
stellation but this kalivarjya text forbids all that. 

An analysis of these 55 kalivarjyas yields very interesting 
results. About one-fourth out of the above 55 relate to Srauta 
matters. There are several texts forbidding Agnihotra, 
Asvamedha, Eajasuya, Purusamedha, sattras, Gosava, animal 
sacrifices, while a few others are concerned with matters of 
detail in sacrifices ( vide No. 11, 14-16, 29-30, 38, 48-51, 54 ). 
The first nine of these 55 are concerned with legal matters and 
relations. Some prohibitions are due to growing caste exclusive- 
ness ( No. 5, 10, 31, 40, 43 ). Others again spring from ideas of 
greater insistence on the sacredness of the marriage tie, a 
stricter morality and a demand for greater decency and purity, 
particularly in women ( No. 2, 3, 4, 9, 15, 23, 24, 33, 39, 55 ). 
A few are based on notions of compassion, justice and equity 
(No. 1, 8, 24, 25, 42 ). Some owe their origin to the growing 
sacredness of the brahmana’s person and his high social position 
(No. 7,10, 27, .29, 30). Some must have been suggested by 
hygienic considerations (No. 12, 16, 28, 38, 41, 45), some arose 
from strict ideas of sin, expiation and ceremonial purity and 
impurity ( No. 13, 18-21, 28, 44). Two of these, when they 
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prohibit the stage of forest hermit and of sannyasa, strike at the 
very root of the ancient scheme of asramas. 

The chapter on Kalivarjyas can be employed as a very 
effective answer to those who trot out the theory of the ‘unchang- 
ing East’. Social ideas and practices undergo substantial 
changes even in the most static societies. Many of the practic- 
es, that had the authority of the Veda (which was supposed to be 
self-existent and eternal ) and of such ancient smrtis as those of 
Ap., Manu and Yaj., had either come to be given up or had 
become obnoxious to popular sentiment. This fiction of great 
men meeting together and laying down conventions for the 
Kali age was the method that was hit upon to admit changes in 
religious practices and ideas of morality. The Kalivarjya texts 
are also a complete answer to those who hold fast to the notion 
that dharina ( particularly acaradharma ) is immutable and un- 
changeable (apaiivartaniya). This chapter on Kalivarjya 
unmistakably shows how the most authoritative dicta of the 
Veda and of ancient sages and law-givers were set aside and 
held to be of no binding authority because they ran counter to 
prevailing notions and furnishes a powerful weapon in the 
hands of those who want to introduce reforms in the incidents 
of marriage, inheritance and other matters touching modern 
Hindu society. One can further see how some practices still 
persist in spite of the prohibitions in the Kalivarjya texts viz. 
marriage with one’s maternal uncle’s daughter, sannyasa, 
agnihotra and even srauta animal sacrifices { rarely ). 

Some works add two more to the Kalivarjya verses which 
mean, ‘ imprecations, omens, dreams, palmistry, listening for 
supernatural voices or messages, promises to make presents to 
a deity if a certain prayer were granted, prophetic replies by 
astrologers to questions, may rarely turn out to be true. One should 
not, however, resort to these through the desire to secure results 
from them. Similarly there are other actions also ( thqt have to 
be abandoned ) in the Kali age, because they have come to be 
included ( by people ) under improper acts { adharma ).’ 
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From the fact that no ancient smrti speaks of Kalivarjya, 
that the ancient commentaries of Visivarupa, Medhatithi and 
even Vijnanesvara do not cite long lists of Kalivarjyas, that 
such lists first make their appearance in the Smrtyarthasara, 
the Sm. C. and Hemadri ( works and authors of 12th and 13th 
centuries ), the most probable inference is that these lists of 
Kalivarjyas were first put together at the earliest in the 10th or 
11th century A. D. 


( Continued from the last page ) 
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1886. An attempt at a systematical collection of the Kalivarjya 
texts and elucidation thereof was made by me in a paper submitted to the 
8th All India Oriental Conference held at Mysore in December 1935. Tbe 
paper was published in the Journal of the Bombay Branch of the Royal 
Asiatic Society, vol. 12 pp. 1-18 (New Series), 1936. Recently (1943) 
Mr. Batuknath Bhattacharya has published a book which contains a 
full treatment of Kalivarjyas. He states in the preface that it is ‘ an 
exact reprint of the thesis for Jogendrachandra Chose Research Prize in 
Comparative Indian Law for 1933 ’, that the subject is ‘comparatively fresh 
and unexplored ’ and that the treatment is on lines marked out by the writer 
himself. He claims that his work is ' original as a whole except one sec- 
tion on secondary sons ’. He does not state exactly in what year the thesis 
for a prize of 1933 was submitted to the Calcutta University. Presumably a 
thesis for a prize of 1933 should have been submitted in 1934 or 1935 at the 
latest. No satisfactory explanation is given why the thesis was published in 
1943, so long after the year of the prize, nor does he mention my paper 
published so far back as 1936. It appears from quotations in tbe book as 
printed that it was probably retouched, if not actually written, after 1937. For 
example, on p. 76 he quotes a passage from the Smrtimuktaphala ( section 
on Varnasrama p. 201 ), which was published by Principal J. R. Gharpure 
only in 1937 in Devanagari. If the original thesis was written or revised 
in or after 1937 my paper published in 1936 should have been mentioned. 
Mr. Batuknath Bhattacharya in his paper * the sources of dharma and their 
comparative authority ’ published in the Proceedings of the 10th Oriental 
Conference at Tirupati held in 1940 refers to my paper on Kalivarjyas 
(p. 160) as ‘brief and compact’. This shows that he knew my paper 
years before he published his work in 1943. The claim of the subject being 
* unexplored ‘ and the thesis being • original ' is hardly admissible. 


CHAPTER XXXV 


CUSTOMS IN MODERN INDIAN LAW 

Though an elaborate treatment of customs in modern 
Anglo-Indian Law is far beyond the scope of the present work, 
yet a few words on customs in modern times may not be 
altogether out of place here. When the British began to acquire 
political domination in India they realized the importance attach- 
ed to customs by all persons in India and the Charter of the 
Mayor’s court at Bombay in 1753, unconsciously following the 
ancient dicta of Manu ( VII. 203 ) and Yaj. (L 343), contains the 
earliest trace in British royal charters of a reservation to the 
peoples of India of their laws and customs.*®*^ The British 
Parliament and the Indian Legislatures have allowed customs 
to occupy a very high place in the administration of law and 
justice. The preamble to 21 Gteo. DI chap. 70 ( 1781 A. D. ) 
recited that one of the purposes for which the Act was passed 
was that the inhabitants of Bengal, Bihar and Orissa should be 
maintained and protected in the enjoyment of all their laws, 
usages, rights and privileges and sec. 17 of that Act provided 
among other things that, in the case of the inhabitants of 
Calcutta, their inheritance and succession to lands, rents and 
goods and all matters of contract and dealing between party 
and party shall be determined in the case of Mahomedans by 
the laws and usages of Mahomedans and in the case of Gentus 
by the laws and usages of Gentus*®®® and, where only one of 
the parties shall be a Mahomedan or Gentu, by the laws and 
usages of the defendant. 37 Geo. in chap. 142 ( 1796 A. D. ), 
sec. 13, Bombay Regulation IV of 1827, sec. 26, the Government 
of India Act of 1915 ( 5 and 6 Geo. V chap. 61, sec. 112 ), Gov- 
ernment of India Act 1935 ( 25 Geo. V chap. 2, sec. 223 ), the 


188V. Vide Lopes v. Lopes 5 Bom. H. C. R. ( O. C. J. ) 172, 183. 

1888. The word ' Gentu ’ ( or Gentoo ) was the Portuguese word for 
' Gentile * and appears to mean a pagan inhabitant of Hindustan who is not 
a Mahomedan. Its use in a judicial document first occurs in the judgment 
of Lord Chief Justice Willes in Omichand v. Barker (Dumford’s Reports 
of cases, 1737-1769, p. 538). Vide on the word Gentoo 'Khojas and 
Memons ca^’ in Perry’s Oriental cases 110, 123 and Lopes v. LoPes 
5 Bom. H. C. R. ( O. C. J. ) 172, 185-186. 


122 


970 


Hilary of Dharmaiastra 


[ VoL 


Madras Civil Courts Act { HI of 1873, sec. 16 ), the Bengal, 
North-west Provinces and Assam Civil Courts Act ( XII of 1887 
sec. 37), Central Provinces Laws Act ( XX of 1875, sec. 5), 
the Oudh Laws Act ( XVIII of 1876, sec. 3 ), the Bengal Laws 
Act ( XVI of 1872, sec. 5 ) enact that the custom of the parties 
or of the defendant shall be the rule of decision in matters of 
succession and inheritance, marriage, caste, religious institu- 
tions and the like. 

The burden of proving a custom opposed to the general 
law or in derogation of the ordinary rights of another lies 
heavily on the person alleging it.^®® The decided cases lay 
down several essentials of a valid custom. In order to make a 
particular custom valid it must be proved to be immemorial or 
ancient, uniform, certain, reasonable, obligatory and it must 
not be immoral or opposed to public policy or to any express 
enactment of the Legislature. What antiquity must be proved 
before a custom can be accepted as valid depends upon the 
circumstances of each case. When it is said that a custom 
must he ancient it is not meant that the antiquity must be 
carried back to a period beyond the memory of man. According 
to the Mit. on Yaj. II. 27 stnarla-kMa (time within living memory) 
in relation to possession means a period of one hundred years, 
while according to Katyayana and Vyasa it is only a period of 
sixty years. On evidence of the prevalence of a custom even 
for 20, 30, 80 or 90 years the Courts have held that a 
presumption may arise that the custom is ancient and that if 
the presumption is not rebutted the Court may accept it as a 
valid and ancient custom. Many instances have generally 
to be adduced for proof of a custom. No hard and fast rule can 
be laid down about the number of instances required to prove a 


1889. Neelkisto Deb v. Beer Chunder 12 Moo. I. A. 523, 542 ; Shiba 
Prasad V. Prayagkumari 59 1. A. 331, 345; Baba Narayan v, Saboosa 
46 Bom. L. R. 312 (P. C. ), 314. 

1890. Subhani V, Nawab 68 I. A. 1, followed in Partchanon Roy v. 
Fazlur Rahman 76 C. L. J. 479. 
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custom.^*® In certain cases it has been held that ^cifie 
instances are not absolutely necessary, but the opinions 
of persons likely to know the existence of the custom 
is entitled to great weight, even though they may not be able 
to cite specific instances.*®*^ Customs once prevalant, 
particularly family customs, may come to be dis- 
continued on account of accident, change in popular sentiment 
or by the concurrent will of all the members concerned. 
Customs must be strictly construed and cannot be extended by 
analogy or parity of reason^g. Because in a particular caste 
marriage with a maternal uncle’s daughter is allowed by custom 
it does not follow that marriage with a maternal aunt’s or 
paternal aunt’s daughter will necessarily be valid. Vide H. of 
Dh. vol. IL p. 467 notes 1095-6. The evidence about a custom 
should be such as to prove the uniformity and continuity of the 
usage, the conviction of those following it that they were acting 
in accordance with law and the consciousness of obligatorines 
and the custom should not spring from mere habit, imitation 
and ignorance or mutual arrangement.^®^ A. custom must not 
be unreasonable. A custom of excluding daughters from 
inheritance was held to be not unreasonable according to the 
ideas of the Hindu community.'®®® A custom that only 
members of certain castes ( and not of others) were entitled to 
make use of a temple and to worship therein was held not 
unreasonable in India, though it may appear obnoxious to 
cultured people at the present day. 

Customs must not be immoral. Whether a custom is 
immoral is to be judged by the sense of the whole community '®’®. 

1893. Vide iJaWiaJ v. Motilal 27 Bom. L. R, 880; Chandika v. 
Muna 29 I. A. 70. 

■ 1893a. Vide Ahmed Khan v. Channi Bibi 52 I. A. 372 ; S. K. Wode- 

yar v. Ganapati 37 Bom. L. R. 584 ; Ajai Verma v. Vijai Kumari 41 
Bom. L. R. 700 (P. C.); Madhavrao v. Raghavendrarao 48 Bo.m. L. R. 196. 

1894. Vannia Kone v. Vannichi 51 Mad. 1 (F. B. ); Rajkishen 
Singh V. Rantjoy 1 Cal. 186, 195-96. 

1895. Mathura v. Esu 4 Bom. 545, 557 ; Gopalayyan v. Raghupati- 
oyyfffi 7 Mad. H. C. R. 250 (F. B.), 254; Ramrao v. yeshvantrao 10 
Bom. 327. 

1896. Bhau v. Sundrabai 11 Bom. H. C. R. 249, 277. 

1897. Anandrao v. Shankar 7 Bom. 323 ; Sankaralinga v. Raje^ 
shu>ar31 Mad. 236 (P. C.); S. K. Wodeyar v. Ganapati 37 Bom. L. R. 
584 ; but vide Narhari v. Bhimrao 39 Bom. L. R. 1295 (about a tank). 

1898. Deivanayaga v. Muthu 44 Mad. 329, 333. 
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A custom which authorizes a woman of the lower castes to 
contract a second marriage without divorce on payment of a 
certain sum to the caste was held to be immoral and the 
Bombay High Court refused to recognize the authority of the 
caste to declare a marriage void or to give a woman permission 
to remarry without a release from the husband. The adop- 
tion of girls by dancing girls ( rmUns ) has not been recognized 
by the Bombay High Court/** though the Madras High Court 
would recognize such an adoption if there was no intention to 
make it for purposes of prostitutioi^*** Dagger marriages are 
practised among certain castes. The Brahmapurana ( chap. 111. 
15 and 44-46 ) states that among ksatriyas there are several 
forms of marriage such as forcibly carrying away the bride 
( which is the form called raksasa ) or marriage with the weap- 
ons ( of the bridegroom ). In modern times dagger or sword 
marriages have not been held valid by the courts even among 
sudras; vide Maharaja of Kdthapur v. Sundaram 48 Mad. 1, 
Earn Saran v. Mahabir 61 L A. 106. 

Many customs and usages have been expressly forbidden 
by the Central Indian or Provincial Legislatures e. g. Sati"^^, 
female infanticide/** slavery/** marriages of children under 
a certain age/** the dedication of Women as to tem- 

ples or idols.*** This being so, no court will allow a party to 
plead a custom against these positive enactments. It was 
recognised in a number of cases that in the Bombay Presi- 
dency**® a vatandar joshi had the right to recover by suit from 


1899. Reg V. Katsan 2 Bom. H. C. R. 117, 125; Uji v. Hath* 7 
Bom. H. C. R. (A. C. J.) 133. 

1900. Keshav v. Bat Gandi 39 Bom. 538, 543. 

1901. Mathura V. Esu 4 Bom. 545; Hira v. Radha 37 Bom. 116; 
Girimallappa v, Kenchava 45 Bom. 768, 784-5 ; Ghasiti Utnrao v, 
Vmrao Jan 20 I. A. 193. 

1902. Venku v. Mahalinga 11 Mad. 393 ; Kamalakshi v. Ramasami 
19 Mad. 127 : Duggirala Veeranna v. Duggirala Sarasiratnam 71 M. L, 
J. 53 ; Gangamma v. Cuddappak Kuppammal I. L. R. (1938) Mad. 789. 

1903. Vide Regulation XVII of 1829 and sec. 306 of I. P. C. 

1904. Vide the Female Infanticide Prevention Act (VIII of 1870). • 

1905. Vide Act V of 1843 and sections 370 and 371 of I. P. C. 

1906. The Child Marriage Restraint Act (XIX of 1929 as amended by 
Act XIX of 1938). 

1907. Bombay Act X of 1934, sections 3-5. 

1908. Vide Vithal v. Anant 11 Bom. H. C. R. 6 ; Dinanath v, 
Sadashiva 3 Bom. 9 ; Rajav, Krishnahhat 3 Bom. 232, Waman v. P irla j i 
14 Bom. 167. 
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ayajaman who had employed another priest to perform reli- 
gious ceremonies the amount of the fees which would properly 
be payable to the vatandar joshi if he had been employed to 
perform such ceremonies and also the right to recover damages 
from a person who intrudes upon his ofBce. But Bombay Act 
XI of 1926 ( the Invalidation of Hindu Ceremonial Emoluments 
Act ) now enacts ( by sec. 4 ) that no person shall be entitled to 
claim as a matter of right any ceremonial emoluments from any 
Hindu who does not call in the services of the person claiming 
those emoluments. Therefore, suits of the nature described 
above cannot be brought now in Bombay by a vatandar joshi. 

How customs and practices once prevalent may come to 
be discontinued or abrogated is wall illustrated in the section 
on Kalivarjyas. Some of those that have a legal bearing have 
been already discussed above. 




APPENDIX 


Note 191 

Long lists of high functionaries and other officers occur 
in several inscriptions. Vide E. I. vol. Vn at p. 91 ( Kahia 
plate of Sodhadeva ), E. I. vol. Xn at p. 40, E. L vol, XIV at p. 
327 ( grant of Mahipala ). There ate about 40 titles in some ins- 
criptions. They are generally arranged in order of dignity 
and importance, the highest coming first. Sometimes several 
offices are held by the same man. For example, in the Jesar 
plate of SUaditya ( dated in Valabhi year 357 ) the high officer 
Mammaka is styled ‘ sandhivigrahadhikrta, divirapati, maha- 
pratihara, samanta ’ ( E. L XXII at p. 120 ). It is not claimed 
that the following is a thoroughly exhaustive list. It is, how- 
ever, exhaustive enough. Titles and dignitaries in South Indian 
languages have been generally omitted. Vogel stands for Dr. 
Vogel’s work on ‘Antiquities of Chamba State’ where, on' pp. 
120-136, he furnishes informing notes on some officers. There 
is difference of opinion among scholars about the exact mean- 
ing of certain office names. The individual functions of several 
officers are not quite clear. The references given here as to 
where an office occurs are not exhaustive. Chronologically 
older references alone are generally given and they are mostly 
taken ( so far as inscriptions are concerned ) from the Epigra- 
phia Indica ( E. L ) and the Indian Antiquary ( I. A. ). Many 
official titles have the word ‘rnaha’ prefixed without any 
change in meaning in some cases. Vide India Office Plate of 
Laksmanasena in his 27th year ( E. I. XXVI. p. 1 at p. 7 ) 
for many official .titles beginning with ‘ maha 

— Vide Mahaksapatalika below. ‘Aksapatala’ means 
‘ Account office ’ ( Stein ) or * Record office ’ ( Fleet ). There 
is ' gramaksapatalika ’ mentioned in the Harsacarita (VII, 
para 2 ). Vide Chandela plate dated samvat 1108 ( E. I. XX 
at p. 128) and Candravatl plate of Candradeva dated 
samvat 1148 ( E. I. IX at p. 305 ). Xautilya has a section on 
the superintendent of ‘aksapatala’ (11. 7). 

— This is synonymous with ‘ aksapatalika ’. This 
word occurs in Gupta Ins. No. 60 p. 257 and in Rajatarah- 
ginl V. 301, 397-398. 
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— ^Superintendent of records and accounts. Vide 
Kautilya IL 7 and p. 143 above for his duties. 

or sig^rn^—Officer in charge of the gambling-hall. 
Vide Eomanda plate of Nettabhanja in E. I. XXIV p, 172 
at p. 173 ( about 4th century A. D. ). 

— Superintendent of gambling. He was one of the 
‘ ratnins ’ mentioned in the Tai. S. and Sat Br. Vide H. of 
Dh. vol. IL p. 1216 and above p. 112. 

eifqfil — ‘ Market-master ’. Vide B&jat. V. 167. 

— Official recorder or scribe (who drew up deeds 
of sale and the like after having the land sold measured in 
his presence ). Vide Bajat. VI 38 and note 436 above where 
Vispu Dh. S. VIL 3 is quoted. 

3(VdMI<A — Officer in charge of boundaries. Vide Eautilya 1, 12 
( one of the 18 tirlhas ), H. 21, V. 1. and Eamandaka XTT 5. 
The word occurs in the M&lavikagnimtra, Act L 

— Officer in charge of the inner apartments or 
of the harem. Vide Masulipatam plate of Ammar&ja n in 
E. L XXTV p. 268 at p. 276. 

— Officer in charge of the king’s inner apartments or 
harem of the king. Vide Candravatl plate of Candradeva 
of Eanoj ( in samvat 1148 ) in R L IX. at p. 305. 

A class of royal servants very intimate with the king 
( probably same as abhyantara ). Vide Farikud plate of 
Madhyamarajadeva of Sailadanta family in E. L XI at 
p. 286 and grant of Laksmanasena in E. L Xn p. 91 ( of 
1122 A. D. ). 

Officer in charge of the inner apartments or harem. 
Eautilya 1. 12 mentions this officer among the 18 tirthas. 
The word occurs in the Eadambarl ( para 88 ), the Dasa- 
kumaracarita ILL p. 71 and is defined by the Amarakosa. 

— A messenger. The word occurs in the Nalanda 
plate of Devapaladeva in E. L XVII at p. 321 ( the words 
are ' dutapraisanika-gamagamikar-abhitvaramanaka ’ ) and 
in the Ehalimpur plate of DharmapSla ( E. L voL IV p, 243 
at p. 250 ). Vide also Chamba Ins. No. 15 p. 166 for the 
same and Vogel (pp. 125-126). 

( Prakrit for snnfq ). Vide Nasik Ins. N(». 4 and 5 in 
E. I Vin pp. 71, 73). 
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— Minister. Vide p. 104 and note 150 above. 

— A petty officer in charge of the fodder for horses. 
Vide Rajat. HI. 489. 

— K cavalry officer. Vide Gupta Ins. No. 61 at p. 259 ( in 
the Gupta year 106 ). 

— Officer in charge of the account or record office. Vide 
E. I. vol, I pp. 316, 318 (grant of Karna I dated samvat 1148), 

— Officer in charge of an agrahara or agraharas. Vide 
Gupta Ins. No. 12 ( Bihar stone Ins. of Skandagupta ) p. 47 
at p. 52 and Mallasarul plate of Vijayasena in E. L XXIII 
p. 155 at p. 159. The word may also be ‘ agraharika ’ or 
‘agraharin’. Vide E. I. XXIV at p. 127 for a note on 
‘ agrahara ’. 

— One who communicates at the order of the king the 
details about a landgrant to local officers (probably the same 
as dvtaka). This word occurs in some of the earliest Ins. of 
Pallava Sivaskandavarman ( in E. I. VI p. 84 at p. 88 ). 
Vide also E. I. VIII at p. 146 ( plates of the great Pallava 
queen CarudevI ), JBBRAS vol. X p. 365 of iake 532 
( where the ajnapti is Durgapati ), E. I. XII p, 3, E. L XV 
p. 70 ( plate of Sundara Cola ). In the grant of the eastern 
Calukya king Amma II we have ‘ajnaptih katakadhlso 
bhattadeva^a lekhakah ’ ( E. I. VII at p. 188 ). Vide p. 184 
of the same for a discussion of the meaning. 

anfl— a synonym of 3^11%. Vide Parle plate of Indravarman in 
E. L XTV p. 360 at p. 362 ( of the Gahga year 149 ) where 
the words are ‘ ajna mahamahattara-Sivavarma ’. When in 
the Gupta Ins. No. 25 at p. 115 ( of Maharaja Sahksobha ) 
or in the plate of Dronasimha in the Valahhi year 183 in 
E. L XVI at p. 19 the words at the end are *svayam-3jna’ the 
meaning is that the king employed no dufuka to convey the 
details of his grant to the local officers but that he gave the 
details in person. 

— ^Probably the same as ‘ajnapti’ or/dutaka’. Vide 
I. A. 14 p. 161 in the record of Vakpatiraja of Dhara dated 
samvat 1036. 

— Officer in charge of forest tracts. The word occurs in 
Kautilya 1. 12 among the 18 tirthas. 

— Officer. The exact function cannot be indicated. 
Vide grant of Dharavarsa in take 702 ( E. I. XXIV p. 176 

133 
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at p. 184 ), Cambay plates of Govinda IV in sake 852 ( E. L 
VII p. 26 at p. 40 ), Kautheih plate of Vikramaditya V in 
sake 930 (1. A. 16 p. 15 at p. 24 ), 

— Officers specially intimate or in close contact with the 
king. Vide Eajat. VIII. 426. 

— An officer. The exact duties are not clear. Pan ini 11. 
3. 40 indicates that he knows the word in the sense of a 
servant or officer. Vide Gupta Ins. No. 1 p. 1 at p. 8 
( Allahabad Stone pillar Ins. of Samudragupta ) which has 
‘ ayukta-purusa 

— Same as The word occurs in Kamasutra V. 5. 5 

and Kamandaka V. 82 ( q. in note 73 above ). Vide Omgudu 
grant of Vijayaskandavarman (E. I. XI at p. 250), Pahar- 
pur plate ( E. I. XX p. £9 at p. 61 in Gupta year 159 ), plate 
of Drouasiihha in Valabhi year 183 ( E. I. XI p. 17 ), grant 
of Dharasena II in Valabhi year 252 (in I. A. vol. 15 p. 187), 
the Maitraka plate in Gupta year 252 ( E. I. XI p. 83 ). 

5TT%5r — (Prakrit apjgsf) — occurs in Brahmagiri Rock Inscrip- 
tion of Asoka ( in Corpus 1. 1, vol. Ip. 175 ). 

enwn^s — lit. guardian of quarters. Acc. to Sukra I. 192 he is a 
chief ruling over 10000 villages. 

— A subordinate officer. Kautilya II. 5 has that word. The 
duties cannot be specified. 

— Probably the same as ‘ upayukta ’. The word occurs in 
Karhad plates of Krsna III dated sake 880 ( E. L IV p. 278, 
at p. 285 ), the Cambay plates of Govinda TV in sake 852 
( in E. I. Vn p. 26 at p. 40 ). 

— ^A very high officer, somewhat like a Governor of a 
province. Vide Damodarpur plate of Kumaragupta I in the 
Gupta year 125 ( i. e. 443-44 A. D. ) where an uparika is said 
to have been selected by Emperor Kumaragupta to govern 
Pundravardhanabhukti and where the uparika is said to 
have appointed the kumaramatya Vetravarman to govern 
the district ( visaya ) of Kotivarsa ( E. I. XV p. 130 ). He 
is sometimes styled maharaja and rajaputra. Vide also 
Gupta Inscriptions pp. 213, 216, the Bhagalpur plate of 
Narayanapala (L A 15 p. 304 at p. 306), the Banskhera 
plate of Harsa ( E. I. IV p. 208 at p. 211 ) where uparika 
occurs after ‘ kumaramatya ’ and before ‘ visayapati 
Visvarupa on Yaj. L 307 quotes a prose passage from 
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Brhaspati where the qualities requisite in an uparika are set 
out. Vide Dr. R. G. Bhandarkar Festschrift pp. 231-333 for 
note and Vogel p. 123. 

— The exact meaning is not certain ; probably an officer 
belonging to a body organized in military fashion for 
collecting revenue or performing police duties. The word 
occurs in Rajat V. 24}, VII. 1604. 

or or — Superintendent of the royal camp. 

Vide E. L VII at p. 185 i grant of Amma II who ruled from 
945 to 970 A. D. ). 

— Exact function not known. The word occurs in two Tale- 
svara plates in E. I. XIII at p. 117. Vide below. 

or or — Commander-in-chief. Vide Rajat. 

V. 447, Vn. 1362 and 1366. 

— An officer connected with the army. Vide Rajat. 
Vm. 1430. 

— ^A clerk. The word occurs in the Irda plate of Kamboja 
king Narapiladeva in E. I. XXII p. 150 at p. 155 ( about 
10th century A. D. ). 

A scribe of legal documents. Occurs in Chamba 
Ins. No. 25 p. 187 at p. 194. Vide Vogel p. 133. 

— Officer in charge of a State department or office. The 
word occurs in the Nalanda stone Ins. of Yasovarmadeva’s 
reign about 530 A. D. in E. I. XX p. 37 at p. 44, in the 
Chatsu Ins. of Guhilot Baladitya of about the 10th century 
in E. I. Xn p. 10 at p. 17, in a grant dated sainvat 1203 of 
Govindacandra’s son in E. I. VIH p. 158 ( where we have 
‘ karanika-thakkura-srivlvika ), in E. I. XX Appendix p. 52 
No. 350 of sa^at 1228 ( about the donation of a karanika- 
brahmana-Chahada ). 

Same as ‘ karanika ‘. The word occurs in the Harsa- 
carita VH para 2 { sakala-harani-parikarah. ). 

— Executive minister. The word occurs in Rudradaman’s 
Junagadh Ins. of 150 A. D. in E. I. vol. Vni p. 36. Vide 
p. 105 above. 

— A scribe or writer in the revenue department of the king. 
The oldest references are probably those in Yaj, L 322, 
Visnu Dh. S. VII. 3 and Br. Sam. 86. 12. Vide Asvaghasa- 
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kayastha above and gramakayastha in Rajat. V, 175 and 
Indian Historical Quarterly, vol. IX p. 12 (a grant of 
Gupta year 120 i. e. 439-40 A. D. ). Vide H. of Dh. vol. II. 
pp. 75-77 for a note on Kayastha. 

— Superintendent of all mines and State manufact- 
ories. Kautilya 1. 12 mentions him among the 18 tlrthas. 
Kautilya H. 12 is headed ‘ akara-karmantapravartanam * 
i. e. ‘conducting mining operations and manufactories’. 

— A prince younger than a Yuvaraja ( the heir apparent ). 
The word ‘ Kumala ’ occurs in the first separate Rock Edict 
of Asoka at Dhauli (Corpus L I vol. I pp. 93, 97). Vide also 
Corpus I. I. vol. II pp. 40 and 48 ( Mathura Lion Pillar 
capital ). 

— A high officer below a provincial Governor. Vide 
‘ uparika ’ above. In the Allahabad praiasti of Samudra- 
gupta, Harisena is described as kumardmdtya and also 
sandhivigrahika and mahadaij^nayaka ( Gupta Ins. No. 1 
at p. 16 ). Vide Gupta Ins. No. 46 p. 213 at p. 216, the 
Banskhera plate of Harsa ( E. 1 IV p. 208 at p. 211 ), E. I. X 
at p. 72 in the reign of Kumaragupta in Gupta year 117 ( a 
brahmana is described as mantrin, kumaramatya and maha- 
baladhikrta ). Vide Dr. U. N. Gboshal’s paper on ‘ kumara- 
matya ’ in the proceedings of the 6th All India Oriental 
Conference pp. 211 ff., p. 117 above and Vogel p. 123. 

— a hereditary clerk or officer. The word occurs in the 
Sudi Ins. of sake 981 in E. I. XV p. 85 at p. 91. 

— An officer in charge of ten villages who was granted a 
‘ kula ’ of land for his salary. Vide Manu VIL 119 and 
Kulluka thereon. In the Damodarpur plate of Gupta year 
124 it is said that the head of the district was assisted by 
the mgara-sresthin, pratkama-kulika aud pratharm-kayastha 
(E. I. XV at p. 130). In the Nalanda plate of Devapaladeva 
we read ‘ Odra-malava-khasa-kulika-karnata-huna-cata-bha- 
tasevakadln ’ ( E. I. XVII at p. 321 ). Vide Chamba Ins. 
No. 15 at p. 166. Vogel says that ‘ Kulika ’ is a tribe 
( pp. 126-127 ). Probably the passage means ‘ officers in 
Orissa, Khasa and Malva and the catas and soldiers of 
Karnata and Huna origin ’. Kulika also means ‘ an arbi- 
trator as a tribunal ’. Vide pp. 280-282 above and Indian 
Historical Quarterly, vol. 19 p. 12 at p. 14. Vide 
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— Officer in charge of a fort. The v?ord occurs in the 
Bhagalpur plate of Narayanapala ( L A. 15 p. 304 at p. 306) 
and in the Nalanda plate of Devapaladeva in E. L XVII at 
p. 321 where the word is read as kotapSla. 

— Chamberlain. Vide p. Ill above. He is one of the ‘ ratmns 
According to Manu X. 16 and Ya]'. L 94 the offspring of a 
ksatriya woman from a sudra male was called ksattr and 
it is probable that such mixed offspring were employed as 
door-keepers or chamberlains. 

— ^A provincial chief. The word occurs in Corpus 1. 1, vol. H 
p. XXXIV and pp. 23, 28 (Taxila plate of Patika of the 
year 78 ) and in the plate of Vidagdha in ‘Antiquities of 
Chamba Ins. No. 15 p. 164 at p. 166. Vogel says it must 
be read as ‘ksetrapa’. Vide ‘mahaksatrapa’ below. The word 
is probably a Sanskritized form of Persian ‘ satrap 

— The word occurs in the Bhagalpur plate of Narayanapala 
(L A. 15 p. 304 at 306). 

Occurs in the Nslanda plate of Devapaladeva ( E. I. 
XVn at p. 321 ). 

— The word occurs in the Bhagalpur plate of Narayanapala 
( I. A. 15 p. 304 at p. 306 ), in the jNalanda plate of Deva- 
paladeva ( E. I. XVII at p. 321 ) and in the Chamba Inscrip- 
tion Nos. 15 and 26. In ‘ Antiquities of Chamba ’ Ins. 
No. 25 the form is ‘ khadgaraksa Vide Vogel pp. 127-128. 

i gajc p g — Occurs in the Kahla plate of Sodhadeva of savwcd 1134 
( E. I. VII p. 85 at p. 91 ). The form occurs in 

the Panchobh plate of (JBORS. vol. V p. 582 at 

p. 588 ). 

— Occurs in the Khalimpur plate of Dharmapaladeva ( E. I. 
vol. IV p. 243 at p. 250 ). The meaning is uncertain. 

qgrqfe — Officer in charge of the elephant arm in an army. The 
word occurs in the plate of Jayacandra of Kanoj dated 
samvat 1225 in L A. vol. 15 at p. 7. 

— Occurs in the Talesvara plate (6th to 8th centuries A. D.) 
in E. I. XHL p. 109 at 115. 3?q55 on 52. 13 says 

( a Persian word for ‘ treasurer ’ ) — occurs in the Ins. of 
Mahaksatrapa Sodasa found at Mathura (in E. I. IX p 247) 
Vide Bajat. V. 177. 
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— The meaning is uncertain It probably means some 
kind of messenger. It occurs in Bhagalpur' plaice of Nara- 
yapapala ( I. A. 15 p. 304 at p. 306 ), the Nalanda plate of 
Devapaladeva ( E. I. XVII at p. 321 ), the Rajor Ins. of 
Mathanadeva in samvat 1016 ( in E. I. vol. Ill p. 263 at 
p. 266). on 85. 34 explains ^ as In the 

Khalimpur plate ( E. I. vol. IV pp. 243, 250 ) the words 
occur one after another. 

— Same as gramakuta below. Vide Ins. from Hottur in 
E. I. XVI p. 74 ( of sake 929 ). 

— Same as above. It occurs in the Ratta Ins. from Saundatti 
of sake 902 ( in JBBRAS. vol. X at p. 208 ). 

— Officer in charge of a for which see p. 205 above. 

It occurs in the Panchobh plate of Sahgr5magupta ( 12th 
j century ) in JBORS. vol. V p. 582 at p. 588. 

— Secret service men. Vide Irda plate of Kamboja king 
Narapaladeva in E. L XXTT p. 15(1 at p. 156 ( about 10th 
century ), 

JTT'l — OfiScer over five or ten villages. Vide Kaut. n. 35 and 
p. 143 above. . <■ 

jft^^ — ‘ Superintendent of woods and forests ’ ( Fleet ). The 
word occurs in Gupta Ins. No. 12 p. 47 at p. 50, in the Nalanda 
plate of Devapala (E. I. XVII at p. 321), Bhagalpur plate of 
Narayanapala ( L A. 15 p. 304 at p. 306 ), in the grant of 
Laksmanasena ( E. I. XII p. 6 at p. 9 ). The word is formed 
from ‘ gulma ’ acc. to VSrtika 13.( ayeisthanebhyasthaka ) 
on Panini TV. 2. 104. Vogel ( p. 127 ) boldly asserts that 
‘ the words saulkika and gaulmika are unknown in Sanskrit 
Literature ’ in spite of Buhler’s note in E. I. vol. I p. 2 at p. 7 
that saulkikas are frequently mentioned in inscriptions. But 
saulkika also occurs in Yaj. IL 173 and both words occur 
in the Mahabhasya. Gulma means a post of guards. Vide 
p. 141 above. The word ‘ gumike ’ read in the grant of 
Pallava Sivaskandavarman ( R L vol. I p. 2 at p. 5 ) is 
correctly held by Biihler to stand for ‘ gaulmika ’. 

— Village scribe. Occurs in Rajat. V. 175. 

— Village headman. Vide p. 154 for reference from 
Paithlnasi. Kaut. IV. 4 has that word and the com. on 
KamasutraV. 5. 5 explains ‘halotthavrtti’ as ‘gramakuta’. 

Vide also Karhad plates of Krena HI dated ^ke 880 (E. I. 
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IV p. 278 at p. 285 ), the Sanjan plates of Buddha-varasa 
(E. I. XIV p, 144 at p. 150), the grant of Karka Suvarnavarsa 
in sake 746 ( E. I. XXIV p. 77 at p. 84 ), Cambay plates of 
Govinda IV in ^ake 852 ( E. I. VU pp. 26, 39 ). 

' — Same as above. This form occurs in Kautheih plate of 

Vikramaditya V dated sake 930 (I. A. vol. 16 p. 15 at p. 24). 

— ^Village headman. Vide pp. 153-154 above for ancient 
references. Panini V. 2. 78 has this word. 

— Same as above. Occurs in Sukra II. 120. 

— Occurs in the Mit. on Yaj. 11. 271. 

Occurs in Yaj. n. 271. 

— Vide Kamasutra V. 5. 5. 

JllfiRi — Village headman. Occurs in Manu VII. 116, Kaut. HI. 
10 and in Bhumara stone Pillar Ins. of Hastin and 
Sarvanatha in Gupta year 189 ( Gupta Inscription No. 24 
p. 112 ). 

— Officer in charge of quays or landing places ( ghats ). 
Occurs in Xahla plate of Sodhadeva in samvat 1134 ( E. I. VU. 
j p. 85 at p. 91 ). For 'EffqRi vide JBORS vol. V pp. 582, 588. 

— This word has given rise to various opinions. Fleet and 
^ Biihler translate as ‘ irregular soldiers Vogel (pp. 130-132) 
points out that Chamba is the only place where the ancient 
word ‘ cata ’ is still extant in the modern form ‘ chat ’ 
meaning ‘ head of a pargava ’. Grants of villages are often 
expressed as ‘ acatabhatapravesya ’ ( not to be entered by 
catas and bhatas ) ’. For example, in the Surat plate of 
Maitraka Vyaghrasena ( E, L XI at p. 221 ) it is stated' 
that the granted land was not to be entered by catas and 
bhatas except for ( seizing ) robbers and those guilty of 
harm or treason to the king. Similar words occur in the 
Betul plates of Sahksobha in Gupta year 199 (acatabha- 
tapravesyam coradrohakavarjam ) in E. I. VTTT p. 287. 
The words occur also in the Khoh plate of Maharaja Hastin 
in Gupta year 191 ( Gupta Ins. No. 23 p. 106 ). Yaj. L 336 
states that it is the duty of the king to protect people from 
the harassment caused by cafas, robbers and kayasthas and 
the Mit. explains ‘ cata ’ as persons who deprive people of 
their wealth after producing false confidence in then^ Three 
quarters of the same verse occur in the Pancatantra I p. 72 
verse 343. Apararka (p. 792) quotes Brhaspati that ‘ dangers 
common to all are those arising from ca^ and thieves ’• 
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Prof. Pathak while editing the Abhona plates of Sahkara- 
gana dated in Kalacuri samvat 347 in E, I. IX p. 396 quotes 
the words of Sahkaracarya ( tarkika-cata-bhatarSjaprave- 
syam ) in his Bhasya on Br. Up. and Anandagiri’s explana- 
tion thereon viz. catas are those that transgress the rules 
of conduct for decent people and bhatas are servants telling 
falsehoods. Vide the Valabhi grant of Dharasana II in 
253 Gupta year (I. A 15 p. 187 ) and the Palitana plates 
of the same king and of the same year in E. I. XI. p. 80 at 
p. 83 and the Banskhera plate of Harsa ( E. I. IV p. 208, at 
p. 211 where we read ‘ bhatacata-sevakadin ) for other early 
occurrences of the word. In the Naihati grant of Ballala- 
sena we have the words ‘ cattabhatta-jatiyan janapadan 
( E. I. XIV p. 156 at p. 160 ). 

— Thief-catcher. The word occurs in NSrada ( parisista 
verse 18) and in Kat. q. by Apararka p. 844. 


J — Probably an officer whose duty it was to secure robbers 

^ with ropes. Kaut. IV. 13 mentions this officer and n. 6 
refers to ‘ corarajju ’ as one constituent of ' rSstra 

sj ^ — Thief-catcher or one who exterminates thieves. This 

word occurs in Gupta Ins. No. 46 p. 313 at p. 216, the 
Valabhi grant of Dharasena II in Gupta year 253 ( L A 15 
p. 187 ) and the Palitana plate of the same king in the same 
year ( E. I. XI p. 80 at p. 83 ), the Rastrakuta grant of sake 
697 ( JBBRAS vol. 16 p. 105 at p. 108 ), Bhagalpur plate 
of Narayanapala ( I. A. 15 p. 304 at p. 306 ), the grant of 
Laksmanasena ( E. I. XI p. 6 at p. 9 ). 

^ — Same as above. The word occurs in Yaj. IL 271 and in 

Katyayana quoted by Apararka p. 844. 

Ifsjgrfif? — Umbrella bearer. This word occurs in ‘ Antiquities 
of Chamba ’, Ins. No. 15 at p. 166. Vide Vogel p. 138. 


— It appears to have been a mere title and not an office 
whereby the holder was entitled to wield some kind of 
power in the State. The word occurs in samvat 1005 { E. I- 
XIX p. 343 ), in the plate of Govindacandra in samvat 1186 
(in E. I. Xni p. 395 at p. 297), the Sevadi plate of Cahamana 
Ratnapala in samvat 1176 ( E. I. XI p. 304 at p. 310 ). It 
occurs as a title in Rajat. VH. 290, 706, 738. 


A Judge ( dhannadhikarin ). Occurs in Rajah VIII- 
2422. 
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>y.a^a— Seeme to mean some officer like “Charged’ affaires”. 
The word occurs in a record at Sudi in Ron Taluka of 
Calukya Some&vara I in sake 973 ( E. L V at p. 77 ) and in 
Partabgarh Ins. of Pratihara king Mahendrapala in scanvat 
1003 ( in E. 1. XIV p. 176 at p. 185 ), one Madhava being 
styled ‘ tantrapala-mahUsamanta-mahadandaniyaka 
— Superintendent of all ferries. Vide N&landa plate of 
DevapSla ( E. L XVH at p. 321 ) and Eahla plate of Sodha- 
deva in samvat 1134 ( E. I. VII at p. 91 ). In the Nalanda 
‘ plate ‘tarika’ and ‘tarapatika’ come immediately after 
one another and must be distinguished as to meaning. 

— Probably means ‘ one who plies a ferry boat ’. Occurs in 
Nalanda, plate of Devapala ( E. L XVII at p. 321 ), Bhagal- 
pur plate of Narayanapala ( I. A. 15 p. 304 at p. 306 ). 
or — Meaning uncertain. The word occurs in the Ins. 

of Samarasimha of Mewar in samvat 1330 { E. I. vol. XX. 
Appendix No. 579 p. 82 ). In Punjab a subdivision of high 
class khatris is called Talwar. 

Meaning not apparent. Bhagavanlal suggested that 
it is the same as modern ‘ Talati ’ ( petty revenue officer ). 

It occurs in the Deo-Baranark Ins. of Jivitagupta ( Gupta 
Ins. No. 46 p. 213 at p. 216 ). 

\/ ^ 0 *^— Commander of an army. In E. I. vol. V. p. 28 at p. 31 ' 
mention is made of a Dandanatha Sahadeva under the 
Yadava king Jaitugi or Jaitapala ( about 1200 A. D. ). 

— Various meanings are assigned by several scholars, 
Stein on Rajat. VTL 951 takes it to mean ‘ prefect of police 
In many cases it appears to mean a * General or Magistrate *. 
In E. L VH, Appendix No. 291, 292 and 296 Ins. of the 
years 1178 to 1181 A. D. there is one Kesimayya styled 
‘ dandanayaka’ lower in rank than mahamandalesvara. 
Vide also Ins. of Jayakesi Kadamba of 1125 A. D. in E. I. 
Xn.I p. 298 and p, 317 (Dandanayaka Lakkharasa), JBBRAS 
Xn p. 11 in ^ake 1145 (Dandanayaka Purusottama of Yadava 
Sihghana), the Abhir Ins. in E. 1. V p. 234 where one MahS- 
devarasa is styled mahasamantadhipati and dapdahayaka 
and his subordinate Mayideva fe also called ‘dandanayaka’ 

( about 1153 A. D. ), in several Kalacurya Inscriptions { E. L 
V p. 24 at p. 28, E. L V. p. 213 at p. 215 ). Lakanna and 
Ms.danna were dandanayakas of Devaraya II of Vijaya- 
nagara ( about 1388 sake ) in E.L XV at p. 15. Vide p. 115 
and n. 152 above. E. L XIX p. 265 at p. 269 ( grant of 
124 






/ 
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Dharmaraja ) reads ‘ dandanayaka In Br. Sam. 72. 4 the 
queen, yuvaraja, senSpati and dandanayaka are placed on 
the same level in the ns^tter of the staff ( danda ) to be 
prepared for them. 

— Commander of forces or a governor. Vide Abu Vimala 
temple Ins. dated safnvat 1378 in E. I. IX pp. 148, 156. 

— ^An officer in charge of all branches of the army. Vide 
Kaut. 1. 12 and p. 112 n. 147 above. 

V J Officer in charge of punishment i, e. criminal justice. 

-The word occurs in the Palitana plates of Dharasena n 
dated in Gupta year 252 ( E. L XI p. 83 ), in the Valabhi 
grant of the same king in the same year ( L A. 15 p. 187 )» 
in the Bhagalpur plate of Xarayanapala ( L A. 15 p. 304 at 
p. 306 which reads ‘ dandapasika ’ ) and Laksmanasena’s 
grant (E. I. Xn at p. 9 ), also in Yasiastilaka L p. 50. 

n/ — ( a prakrit form of dandapasika ), Occurs in Cbamba 

Ins. No, 15 at p. 166. Vide Vogel p, 129. 

\f ’Meaning uncertain. The word occurs in Xhalimpur 

plate of Dharmapala in E. I. vol. IV p. 243 at p. 250. 

/ — Same as dandajjala. The word occurs in the Chittur 

plates of Kullottuhga Codadeva (L A. 14 p. 55 in iake 1056), 
\J ^ — Same as above. The word occurs in a quotation in the 

com. on Yasastilaka I. p, 91 and the Abu Vimala temple 
Ins, dated saihvat 1378 in E. I. IX p. 148 at p. 151. Vide 
note 148 above for quotation. 




1 u 




N / Bame as ‘ dandavasika ’. Vide Chamba Ins. No, 15 at 

^ , . p.166. 

[—Same as In J. B, B. R, A. S. vol. 15 p. 386 ( of 

sake 1160 ) there is a commander ( dandeSa ) ^cirSya under 
, Yadava king Sihghana. 

Same as ‘dandapasika’. This word occurs in the 
Pancatantra H, Katha 4 ( as dandapasaka meaning a watch- 
man ), in the grant of Mahabhavagupta I { E. I. XI at p. 94), 
in the Nalanda plate of Devapala ( E, I. XVII at p, 321 ), in 
K I. XIX p. 265 at p. 269. Vide Vogel p. 129. 

Pi'S— Probably the same m The word occurs in 

the Wala plate of Guhasena in Valabhi year 246 ( E. I. 
Xin at p. 339 ). 

■51^^ A police officer. The word occurs in the Gupta Ins. No, 
46 p. 213 at p. 216, in the Bhagalpur plate of NarayanapSla 
(I A. 15 p. 304 at p, 306 ), in the Nalanda plate of Devapala 


J 
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( E, L XVn at p. 321 ). In this last ‘ dandika ’ and 
‘ dandapasika’ come immediately after one another. 

— ^Appears to be the same as ‘dutaka’. The word occurs in 
the grant of Paramara king Siyakadeva dated samvat 1026 
( in K L XIX p. 177 ) and in E. I. XIX at p. 243 ( dated 
samvat 1005 ). 

— meaning doubtful. Probably an officer whose con- 
cern was with the ten aparadhas of which the king could 
take cognisance suo motu. The word occurs in the Nslanda 
plate of Devapala (E. I. XVII at p. 321) and in the Bhagalpur 
plate of Narayanapala (I. A. 15 p. 304 at p. 306). Vide p. 264 
above for the ten aparUdhas. 

— Probably officers in charge of the borders of a kingdom. 
The word occurs in Narada ( Dr. Jolly’s edition, parisista 
verse 17 ) q. by the Mit. on Yaj. II 271 and Kat. ( 813 ) q. by 
. Apararka p. 844. 


— a clerk. The Rajat. VHL 131 makes it clear that ‘ divira’ 
was distinct from the ‘kayastha’. The word occurs in the 
Gupta Ins. No. 27 at p. 122 of Maharaja Jayanatha in Gupta 
year 177 ( where one of the donees is a divira Sarvavadha ). 


( or )— chief of clerks. In the grant of Slladitya of 

the Gupta year 286 a certain officer is styled ‘ sandhivigraba- 
dhikrta-divirapati’ ( E. I. XI p. 174 at p. 180); vide also 
Jesar plate of Slladitya in 357 Valabhi year (E. L XXTT p. 
114 at p. 117 ) where a person called Mammaka is styled 
‘divirapati’ and also saavdUvigrahika-mahapratihJara and 
sdmanta ’. 


Vide below. 

v5^ l4 q i<g — Superintendent of a fort. Vide p. 112 note 147 above. 

B — ^meaning uncertain. The word occurs in the Eahla 
plate of Sodhadeva of samvat 1134 (E. I. VII at p. 91). 



^—Messenger, envoy. Vide Vispudharmottara IL 24. 13-14, 28 
for his qualifications and pp. 112, 127 above. In the 13th 
Rock Edit of Aioka at Shahabazgadhi we have ‘duta’ (vide 
^ Corpus I. L vol. I p. 67). 

^ qgra— A high officer or delegate who conveys the king’s 
command about the grant of land to local officers. The 
. word occurs in the Betul plate of Sanksobba in 199 Gupta 
year (Gupta Ins. pp. 286-289), and in the plate of MaMrSja 
Jayanatha of Gupta year 174 (Gupta Ins. No. 26 p. 117 at 
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p. 119 where the ‘dutaka’ is Uparikadiksita Sarvadatta), in 
the Banskhera plate of Harsa in E. 1. IV p. 208 { dutakotra 
mahapramatara-mahasamanta-srI-Skandagupta ) and also 
in the Madhuban plate of Harsa ( E. I. VH at p. 158 ). In 
the Daulatpur plate of Bhojadeva I in Harsa samvat 100 the 
dutaka is said to be ‘Yuvaraja-Nagabhata’. Vide also E. I. 
VI p. 285, E, I. VHl. 287, XI p. 80. In the Khalimpur plate 
of Dharmapala ( in E. I. vol. IV p. 243 at p. 250 ) the king 
states that he wa^ requested to make a grant by Maha- 
samantadhipati Narayanavarman through the Prince Tri- 
bhuvanpala as dutaka. 


— Meaning doubtful. The word occurs in the Nalanda 
plate of Devapala ( E. I. XVH at p. 321 ) and the Bhagalpur 
plate of Narayanapala ( I. A. 15 p. 304 at p. 306 ). 


— ( Prakit ‘desadhikata’) — Governor of a Province. The 



Prakrit form occurs in the Ins. of Pallava Sivaskandavar- 
man in the year 8 ( E. I. vol. I. at p. 5 ). 

Meaning doubtful. Probably means ‘ those who 
catch dangerous robbers whom it is diflScult to secure’. The 
word occurs in the Banskhera plate of Harsa ( E, I. TV p. 
208 at p. 211 ). The form ‘ duhsadha-sadhanika ’ occurs in 
the Sevadi plates of Giihamana Batnapala in saihvat 1176 
( E. I. XI at p. 310 ). Vide also E. I. XXVI at p. 206 and 
‘mahasadhanika’ below. 


Probably the same as above. The word occurs in the 
grant of Laksmanasena in the 3rd year of his reign ( i, e. 
1122 A D. ) in E. I. XH at p. 9. 


Doorkeeper, Vide Kautilya L 12, Lalitavistara p. 136, 
Visnudharmottara 11. 24. 30. 

Officer in charge of a city station or watch tower for 
collecting customs duties. ‘ Drahga ’ means either ‘ a town’ 
( as in E. L XX, No. 810 of sake 1509 ) or ‘ a watch station ’ 
{ as in Rajat. VIII. 2010 ). The word occurs in ValabhJ 
plate of Dharasena II in Valabhi saihvat 252 (I A. 15 
p. 187 ), Gupta Ins. No. 38 at p. 169, Palitana plate of 
Siihhaditya in 255 Valabhi year ( E. I. XI p. 16 at p. 18 ) 
Bhavanagar plate of Dhruvasena I in Valabhi year 210 
( E. L XV p, 257 ), Wala plate of Guhasena ( E. I. xm at 
^ I p. 339 ), the Navalakhi plate of Slladitya (E, I. XI at p. 179). 

Guardian of frontiers. Vide Stein’s translation of Rajat. 
vol. n pp. 291-292 for the meaning of ‘ drahga 
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5RSW, grtn^q— Superintendent of passes lading into the 

kingdom (Stein). Vide Bajat. V. 214. 


— Superintendent of morality. Vide Asoka’s Edicts in 
Corpus I. L vol. I p, 96 ( first Rock edict at Girnar ). 

«rflSf^^l®f-'Ju^e. Vide Visnudharmottara IL 24. 24-25. 


Matsyapurana 215. 24 and note 167 

above. 

— ^Vide p. 126 above. 

aq — Collector of the royal share of grain. The word occurs in 

>3 

the Bhinmal Ins. of samoal 1320 ( Bombay Gazetteer, vol. I 
part 1 p. 477 ). 

— Probably the same as above. The word occurs in 
Gupta Ins. No. 38 pp. 164-166 ( Maliya plate of Dharasena 
il in Gupta year 252 ), the Wala plate of Guhasena ( E, I. 
/ Vn at p. 339 of Valabhi year 246 ). 

— City Prefect. The word occurs in the SilSra grant of 
iake 1016 (LA. vol. 9 p. 33 at p. 35 ). 

— City Magistrate. Vide Kautilya L 12 for Paura* 
vyavahatika and note 147 on p, 112 above. The word 
‘ NagalaviyohSlaka ’ occurs in the First separate Rock Edict 
of Asoka at Dhauli ( Corpus L L voL I. p. 92 ). 

City Banker or guild president of the town. The word 
ocfturs in the Damodarpur plate No. 4 of the time of Budha- 
gupta ( E. L XV at p. 115 ) and in the Paharpur plate ( E. 
L XX at p. 63 ). 

or — City prefect. Occurs in Rajat. IV. 81, VI. 

' 70, Vm 3334. 


Exact function doubtful. The word occurs in the plate 
of Jayacandra of Eanoj in samvat 1225 ( I. A, vol. 15 p. 6 
at p. 7 ) and in the Panchobh plate of Sahgramagupta in 
JBORS. vol. V p. 582 at p. 588. 



— Chief Officer of the city. The word occurs in Kautilya 
n. 36, Kamasutra V. 5. 9 (the com. on which explains 
nSgaraha as dan^paiiha). Vide p. 149 above for his 
functions. 

— Chief of the police. The word occurs in the Vikramor- 
va&Iya V ( after verse 4 ), the Da^akumaracarita H pp. 58 
and 59. The Vaijayanti explains the word as ‘ kSrSpatr, 
( Jail Superintendent ), . 
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— Head of ( ten ) villages. The word occurs in Eautilya l. 
12, Sukra 1. 192. 

— An officer, whose exact function is not known. The 
word occurs in the grant of Earka dated iake 746 (E. I. XXIV 
p. 77 at p. 84), in the Eautherii plate of Vikramaditya V 
dated sate 930 (I. A", vol. 16 p. 15 atp. 24), in the Rajor 
Ins. of Mathanadeva dated samvat 1016 ( E. I. IH p. 263 
at p. 266 ). 

— Grovernor of some part of a kingdom. In Ghamba Ins. 
No. 15 p. 164 at p. 166 we read in Vidagdha’s plate ‘ Visaya- 
pati-nihelapati-ksatrapa ’. Vide Vogel p. 124. In Gupta 
Ins. No. 80 p. 286 at p. 289 the ‘ duta’ of the grant is ‘ nihila- 
pati ’ EuSala-prakasa. So ‘ nihila ’ and ‘ nihela ’ probably 
mean the same thing. 

— Probably ‘ soothsayer or astrologer’. The word occurs 
in the plate of Candradeva of Eanoj of samvat 1148 ( E. 1. 
IX p. 302 at p. 305 ). 

An officer over a certain number of villages. The word 
occurs in the grant of Arjunadeva of AnahillapStaka in 
Vikrama year 1320 (LA. vol. 11 at p. 242, where we read 
‘ SrI-AbhayasIhaprabhrti-pancakulapratipattau ’ ), in the 
Bhinmal Ins. No. 12 dated samvat 1333 ( Bombay Gazetteer 
vol. I part I p. 480) where we read ‘ tan-niyukta-mahs- 
Gajasiha-prabhrti-pancakula-pratipattau’). In E. L'XXIV 
at p. 89 (in an Ins. from Udaipur) we have a Pancoll of the 
Gughavata family. Here, it appears that ‘pahcakula’ was 
a board of officers of whom Gajasimha was one ( or the 
chief ). Vide below. 

qtpqag?;) — K board of five officers or a panchimat. The word 
occurs in the Sanchi Stone Ins. of Gandragupta H in Gupta 
year 93 ( vide Gupta Ins. No. 5 at p. 31 ). 

Village headman. The word occurs in the Malva plates 
of Vakpatiraja in samvat 1031 and 1078 (LA. vol. 6 at 
pp. 51 and 53 ), in the Mandhata plate of Jayasiihha of 
Dh&ra in samvat 1112 ( E. L voL HI p. 46 at p. 48 ), in the 
plate of the Paramfira king Udayavarman of sowwin 256 
( L A. voL 16 p. 252 at p. 254). Vide p. 154 above for other 
references. 

— Recorder of official documents. Vide R&jat. V. 397. 

Vide note 150 above. 
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— probably means * an officer who drives away undesir- 
able persons with a cane’. The word occurs in the plate of 
Mahabhavagupta I { E. I. XI p. 93 at p. 94 ), 

— ^Meaning uncertain. The word occurs in the Belava 
plate of Bhojavarmadeva ( E. 1. XH p. 37 at p. 40 ). 

means ‘inferior servant’ (as in Kautilya H. 5 ) or a bailiff 
attached to a Court of justice ( as in Br. ). Vide p, 278 above. 

go(|d — ^Vide pp. 111-112 and 117 above. The purohita occurs 
in the list of functionaries in the Candravatl plate of Can- 
dradeva of Kanoj in samvat 1148 ( E. L IX at p. 305 ) and in 
the grant of Laksmanasena ( E. L XII p. 6 at p. 9 ). 

— Keeper of land records. The word occurs in the Damo- 
darpur plates dated Gupta yeM 124 and 129 (E. L XV p. 
113, at p. 130) and in the Paharpur plates ( E. L vol. XX 

p. 61 ). 

— ^Vide p. 112 note 147 above. Compare ‘ nagala- 
viyohalaka’ above under ‘nagara-yyavaharika ’. 

— ^Herald. This word occurs in Gupta Ins. No. 39 p. 171 
at p. 190 dated 766-67 A. D. ( The words are ‘ tan-niyukta- 
pratinartaka-kulaputramatya-Guhena ’ ). 

Vide note 150 above. 

— Chamberlain or ‘inditer of grants’. In Nasik Ins. No. 5 
the word patihara ( pratihara ) occurs ( E. I. Vlil p. 73 ). 
Brhaspati quoted by Visvarupa on Yaj. I. 307 states the 
qualifications of a ‘ pratihara ’. Vide Adiparva 85, 28-29, 
Visnudharmottara H 24. 12, ^kra I. 121 for definitions. 
In the grant of Dhruvasena dated Valabhi year 206 the 
dutaka of the grant is pratihara Mammaka. 

— Same as above. The form occurs in the Vasantagadh 
Ins. of Varmalata ( E.I. IX p. 187 at p. 192 ), in the Candra- 
vatl plate of Candradeva of Xanoj in sarnvat 1148 { E. L 
IX at p. 305 ); in E. I. IX p. 117 at p. 119 Paramara king 
Jayavarma II causes pratihara Ghingadeva to give a village 
to three brahmanas ( in samvat 1317 ). 

— Chief scribe. The word occurs in the Damodarpur 
plate 1 of Kumaragupta in Gupta year 124 ( E. I. XV at 
p. 130). 

5 ^— Police Magistrate. Vide Kautilya I. 12, IV, 1, IV. 10 
(last verse). The word occurs in the Irda plate of the 
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Eamboja king Nayapaladeva (of about the 10th century) 
in E. L XXn. pp. 150 at p. 156. 

— ^Vide note 150 above. The word occurs in the Silara plate 
of Mahamandalesvara Anantadeva ( 1. A. 9 p. 33 at p. 35 
where ‘mantrin*, ‘amatya’ and ‘pradhana’ are mentioned ). 

^ hhlUK — ^Vogel ( -pp. 122-123 ) holds that this officer was concern- 
ed with the administration of justice. The word occurs in 
the Banskhera plate of Harsa ( E. L IV p. 208 at p. 211 ). 

5Pn^ — ^Probably ‘civil judge’. The word occurs in the Nalanda 
plate of Devapala ( E. I. XVH at p. 321 ) and in the grant 
of Dhruvaseua HI in the Gupta year 334 ( E. L vol. 1 p. 85 
at p. 88 ). Vida also E. I. vol. I at p. 115. 

— Meaning doubtful. Stein conjectures that he is a 
subordinate officer of the treasury who received cash pay- 
ments. The word occurs in Bajat. VTLL 278, 

v" ^5RIR5 — Probably chief magistrate. The word occurs inEaut. L 
12 ; vide p, 112 n, 147 above. 

ai“ii-<ii^ — Medical adviser to the king. Vide Visnudharmottara 
n. 24. 33-34 for his qualifications. 

— Chief Justice. Vide Manu IX, 234 and p. 272 above, 

— Meaning doubtful. The word occurs in the Valabhi 
grant of Dharasena II dated Gupta year 252 ( I. A, 15 
p. 187 ). 

) — ^An officer under Asoka, probably the same as 
the mahSmatra. The word occurs in the 3rd Rock Edict of 
Aioka at Girnar ( Corpus L L* vol. I. pp. 4-5 ). 

JIRiqra — Governor of a Province or guardian of the frontiers. 
The word occurs in the Bhagalpur plate of Narayanapala 
(LA. vol. 15 p. 304, at p. 306) and in ‘ Antiquities of 
Chamba’ Ins, No. 15 at p. 166, Vide Vogel p. 124. 

— Officer who watched those that had resolved to 
fast unto death. Vide Bajat. VL 14. 

— Commander of an army. The word occurs in the 
Eadambarl (para 74) of Bana (where Balahaka is so called) 
and in the Rastrakuta ( Gujerat branch ) grant of sake 679 
( J. B. B. R. A, S. vol. 16 p. 105 at p. 108 where ‘ baladhikrta ’ 
follows ‘ senapati ) ’. 

A class of royal servants (as distinguished from'anla- 
- rahga’. Vide Rajat. VHL 426, 680, 1542. 
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— Great Governor of a province. The word occurs in 
the grant of Laksroanasena ( E, L XII p. 6 at p. 9 ); See 
‘uparika’ above. 

— The word occurs very frequently in conjunction with ‘cata’ 
for which see above. Vide also Dudia plates of Pravara- 
sena II in E. I IH p. 258 at p. 261 and Banskhera plate of 
Harsa ( E. I. IV p. 208 at p. 211 ), grant of Sivaskanda- 
varman ( E. I. vol. I. p. 2 at p. 5 ) where ‘ bhada ’ stands for 
‘ bhata ’. 

— Vide p. 112 above. 

JTnifR — He who recovers the king’s share of the produce of 
land ; one of the six officers of each village, acc. to Sukra 

n. 120. 

iTTPra — Meaning uncertain. The word has something to do with 
‘ bhaga ’ and ‘ bhoga ’ which frequently occur in the Gupta 
Inscriptions ( e. g. ‘ bhogabhagam ’ in Gupta Ins. No. 40 at 
p. 194 and No. 41 at p. 198 ). Vide two Talesvara plates 
( E. I Xin, p. 109 at p. 115 ) and ‘ Antiquities of Chamba ’ 
( Ins. No. 15 p. 166 ) where both ‘ bhSgika ’ and ‘ bhogika ’ 
are found. Mr. Y. R. Gupte renders it as ‘ owner of land 
Vide Vogel p. ] 30, 

iposiURJlsiTl — The chief of the royal store-house or treasury. The 
word occurs in the Ambarnath Ins. of Maihvani in sake 
782 ( J B B R A S. vol. 9 p. 219 ). 

— A storekeeper or keeper of royal treasury. The 
word occurs as ‘ bhandakeirikaya ’ ( ‘ bhandagarikasya of 
a store-keeper ) in Nasik Ins. No. 19 ( E. I. VLH p. 91 ) and 
in the Candravati plate of Candradeva of Kanoj dated 
samvat 1148 ( E. I IX p. 302 at p. 305 ). 

— King’s medical adviser. Vide E. I. IX p. 302 at p. 305. 

— Head of a district. It occurs in the Mitaksara on Yaj. 
I 320, in E. I. IX p.^ 296 at p. 298 plates of Sahkarkagana 
where we read ‘ anyairvagaminipati-bhogapatibhih ’, as 
contrasted with a king and in ‘ Antiquities of Chamba ’ Ins. 
No, 45 at p, 166, 

HH’tqi — Head of a district or Collector of the State share of land 
produce taken in kind ( Bombay Gazetteer I part 1 p; 82 ). 
The word occurs in Gupta Ins. No. 21 p. 93 at p. 96 and 
No. 22 p. 100 at p. 104 (of the Gupta year 163), No. 23 p. 106 
at p. 108 ( of the Gupta year 191 ), in ttie Kavi grant of 
135 
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Jayabhata about the beginning of 5th century A. D. ( I. A. 
vol, V at p. 114 ), in the Tale&vara plates ( E. I. XIII p. 109 
at p. 117 ). 

— ^The same as ‘ bhogika ’ above. 

— A village headman or ‘ freeholder ’ (Biihler). The word 
occurs in the Deo Baranark Ins. of Jivitagupta n ( Gupta 
Ins. No. 46 p. 213 at p. 216 ) and in the grant of Pallava 
Sivaskandavarman ( E. L vol. I. p. 2 at p. 5 ). 

— ‘ Lord of a mandala’, a provincial governor. Vide Rajat. 
VI. 73. Vn. 996, Vm. 1228, 1814, 2029. 

— Same meaning as above. The word occurs frequently 
in the inscriptions of the Rattas of Saundatti. Vide Bombay 
Gazetteer, vol. 21 p. 354 and ‘ mahamandalesvara ’ below. 

Councillor. The word occurs in the Inscription of 
Rudradaman. Vide p. 105 above. 

q^RT-Minister or councillor. The word occurs in Kaut, I. 8, 
Yaj. L 312 and in CandrSvatl plate of Candradeva of 
Eanoj dated samvat 1148 ( E. I. IX p. 302 at p. 305 ). Vide 
pp. 105-106 and n. 150 above. 

— ’Meaning uncertain. The word occurs as Mahamahattaka 
in the Bodh Gaya Ins. dated in the 74th year of the Laks- 
mana-sena era ( i. e. about 1194 A. D, ) in E. I. XEI p. 27 at 
p. 30. 

— Meaning uncertain. The word occurs in the Bhagalpur 
plate of Narayanapala (I. A. vol. 15 at p. 306) and the Rajor 
grant of Mathanadeva in saiiwat 1016 ( E. I. HI p. 263 at p. 
266 where both ‘mahattara’ and ‘mahattama’ occur one 
after another ) and in Rajat. VII, 4^8. 

— lit. meaning ‘elder’ ( of a town or village ). Stein on 
Rajat. vn. 659 translates it as ‘chamberlain.’ The word 
occurs in the Kavi plate of Jayabhata of the beginning of 
the 5th century AD. (I. A. vol, V p. 114, ‘ rastragrSma- 
mahattara ’), Gupta Ins. No. 38 p. 164 at p. 169 (the Maliya 
plate of Dharasena H), Abhona plates of Sahkaragana 
{ 595 A. D. ) in E. I. IX p. 297, Palitana plates of Siihhaditya 
in the Gupta year 255 ( E. L XI pp. 16, 18 ), Valabhi grant 
of Dharasena n in Gupta year 252 (L A 15 p. 187 ). Vide 
also E. I. vm p. 26 at p. 39 ( sake 852 ), E. I. TV p. 278, 285 
(^ake 880)^ E I, p. 263, 266 ( Vikrama year 1016 ). L A 
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vol. 16 p. 15 at p. 24 ( ^ake 930 ). In the DasakumSra-carita 
nip. 77 there is ‘janapada-mahattara’. Vide note 148 ahore. 


— Vide ‘karanika’ above. The word occurs in the 
Benares plate of Cedi king Karnadeva in Cedi era 793 (i e. 
1042 A. D.) in E. I. vol. H p. 297 at p. 309. 

or — ^Meaning uncertain. The word occurs 

in the Bhagalpur plate of Narayanapala (LA. vol, 15 p. 304 
at p. 306 ) and in the Nalanda plate of Devapala ( E. I. 
XVII at p. 321 ) and the Wala grant of Dhruvasena I in 
Gupta year 216 ( I. A, vol. 4 p. 105 ). 


JlfififlRIJncJI — Vide ‘ Kumaramatya ’ above. The word occurs in 
the same two plates as are mentioned under ‘ mahakarta- 
krtika 

— ^The great satrap or provincial Governor. The Mathura 
Lion Pillar capital ( Corpus 1. 1 vol. H p. 30 at p. 48 ) and 
the coins of Bajula are the earliest to mention this word. 
Vide the Mathura stone Ins. of Sondasa ( E. I. IX p. 247 ) 
and Rudradaman’s Ins. ( E. I. VIH p. 36 at p. 44 ). 

— Vide ‘ aksapatatika ’ above. The word occurs in 
Gupta Ins. No. 39 at p. 120 (in 766 A, D.), in the Bhagalpur 
plate (L A. 15 pp. 304, 316 ), Benares plate of Karnadeva 
(A. D. 1042) in E. I. vol. n p. 309, in Laksmanasena’s grant 
(E. I. XU p. 91), E. L X at p. 100 (Vikrama year 1253 ). In 
the Madhuban plate of Harsa (E. L Vn p. 155 at p. 158) we 
have ‘ mahaksapataladhikaranadhikrta ’. 


— meaning uncertain. The word occurs in the Naihati 
grant of Ballalasena ( E. 1 vol. XIV p. 156 at p. 160 ). 

— The functions of this high officer are not clear. See 
the Nagarjunikonda Ins. in E. I. XX at pp. 6 and 16 where 
a person is styled mahasenapati and mahatalavara. Has 
the word anything to do with the modern word ‘ talvSr ’ 
meaning a sword? If it has then it would mean ‘a great 
swordsman ’. The word ‘taravari’ in the sense of a double- 
edged sword occurs in the Yasastilaka I. p. 50. 

j Vide ‘ dandanayaka’ above and p. 115 note 152. In 

the Gupta Ins. No. 1 pp. 10, 15 Harisena, the author of the 
praiasti, is slyled sandhivigrahika, kumaramatya and maha- 
dapdanayaka; vide also Gupta Ins. No. 46 pp. 213, 
216, Mathura ( Kusana ) Ins. of the year 74 ( E. I. 

IX p. 242 ), E. I. XVI p. 230 the Kankhera stone 
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Ins. of the year 201 { 279 A. D. ? ) where we read 
mahadandanayakena sakena srldharavarmanS ’ ), in 
Nagarjunikonda Ins. ( 3rd century A. D. ) in E. I. XX at 
p. 7; in the Wala grant of the Valabhi king Dhruvasena I 
in the Gupta year 216 there are five titles applied to 
Dhruvasena of which mahadandanayaka is one ( I. A. vol. 4 
p. 105 ), the other four being mahasamanta, mahapratihara , 
mahakartakrtika and maharaja. 

The great lord of gifts. The word occurs probably 
as a title only in the Taxila plate of Patika of the year 78 
( Corpus 1. 1, vol. n p. 23 at p. 28 ). 

OflScer superintending the great gifts of the king 
called mahadanas. For mahadanas vide H. of Dh. vol. II 
pp. 869-870. The word occurs in the Kahla plate of Sodha- 
deva ( E. L vol. YU at p. 91 ). 

— ^The first wife of a king. The mahadevi or maharajnl 
often heads the list of persons to whom royal grants are 
addressed. Vide Karnadeva’s plate dated in 1077 A. D . 
(E. I. XI. at p. 141). 

— Vide.'dauhsadhasadhanika’ above. The word 
occurs in Narayanapala’s plate (L A 15 p. 304 at p. 306 ) 
and Devapala’s Nalanda plate ( E. I. XVII p. 310 at p. 321 ). 

The chief justice. The word occurs in the Bena- 
res plate of Karnadeva in A. D. 1042 ( E. 1. 11 p. 309 ) and 
also in his Goharwa plate ( E. I. XI p. 139 at p. 141 ). 

Vide ‘ dharmadhyaksa ’ above. The word occurs in 
Laksmanasena’s grant ( E. I. XII p. 6 at p. 9 ). 

Vide above. The word occurs in Sahgrama- 
gupta’s Panchobh plate ( JBORS. vol. V p. 582 at p. 588 ). 

The great superintendent of elephants. Mahapllu- 
pati Pasupata was the dutaka of the Abhona plates of 
Kataccuri Sahkaragana in Kataccuri samvat 347 ( i. e. 595-6 
A. D. ) in E. I. IX p. 296 at p. 298. The word also occurs in 
Laksmanasena’s grant ( E. 1. XII p. 6 at p. 9 ). 

— Superior officer above all doorkeepers., great cham- 
berlain. The word occurs in the Kadambarl of Bana 
para 97, in the Rajat. IV. 142. It occurs in the plates of 
Sahgamasiihha ( 541 A. D. ) in E. I. X p. 72 at p. 75, in the 
Jesar plate of Siladitya in 357 Valabhi year (E. L XXII 
p. 117 ), in Gupta Ins. No. 46 pp. 213, 216, Benares plate of 
Karnadeva in 1042 A. D. ( E. L vol. n p. 309 ). 
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HflsWR — Great Minister ( or Prime Minister ). A mahapradhana 
and dandanayaka Brahmadeva is found in an ins. of Kala- 
curya Sankama’s time in 1178 A. D. ( E. I. V p. 26 at p. 28 ). 
Vide also E. I. XV p. 32 at p. 36, 1. A. vol. 9 p. 33 at p. 35 
( where a mahapradhana Mahadevaiya under mahamandale- 
Svara Anantadeva is mentioned in §ake 1016. ) 

JTfiaJS — Governor. Vide Ehura record of 1173 A. D. ( E. I. XTT 
at p. 335 ). 

) — Vide the Godharva plate of Karnadeva 
dated 1047 A. D. ( E. I. XI p. 141 ). 

— see swiar? above. The word occurs in the Banskhera 
plate of Harsa ( E. L IV p, 208 ) and Benares plate of Karna- 
deva ( 1042 A. D.) in E. I. vol. 11 p. 297 at p. 309. 

— Great commander. Vide Gupta Ins. No. 23 at p. 109 
in 191 Gupta year, the same person being also the dutaka 
of the grant; E. I. X at p. 72 (valabhi sainvat 117 in Kumara- 
gupta’s reign ), E. I. VI p. 294 at p. 299 ( 609-610 A. D. ), 
E. I. XI at p. 83 ( Maitraka grant of Gupta year 252 ), E. L 
Xn p. 30 at p. 35. 

— Vide Bhandagarika above. The word occurs in 
Karnadeva’s Benares plate (in 1042 a. D.) in E. L vol. 11 p. 39 
and in his other plate in E. I. XI p. 141 ( in 1047 A. D. ), For 
the Mahabhandagara office, vide Rajat. IV. 142. 

— Vide above. Vide Laksmanasena’s grant in 

E. I. xn p. 6 at p. 9. 

— Same as mahamandalesvara. The word occurs in 
the Waghli ins. of Seuna dated sake 991 ( E. I. n at p. 227 ). 

— Same as the next. Occurs in Silara plate of Ananta- 
deva in sake 1016 ( I. A vol. 9 p. 33 at p. 35 ). 

— Lord of a great territory. This title is borne by 
many of the Rattas of Saundatti ( vide Bombay Gazetteer 
vol. 21 p. 354 for Belgaum ), by Silahara chiefs of the 
Konkan, by the Kadambas of Hangal and other cities and 
several other chiefs throughout central and south India. 
Vide E. I. XTTT at p. 16 ( for Rattas of Saundatti, 1204 A. D.), 
E. I. XTTT p. 299 (for Kadamba Jayakesi n being so called 
in A. D. 1125 ), E. L V p. 234 at p. 236 and p. 238, E. I. XH 
p. 250 ( for Bhandup plates of Silahara Chittarajadeva in 
1026 A.D. ), JBBRAS vol. 9 p. 219 ( Ambarnath Ins. 
dated sake 782 ), I. A. voL 12 p. 119 (Bassein plates of 
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Yadava Seunacandra n, sake 991 ), I. A. vol. 11 p. 9 for 
Kakatiya Maha-Eudradeva in iake 1084, E. I. Vin p. 205 
for the Vaghela chiefs Lavanaprasada and Viradhavala 
being called Maha- ), E. L XIV pp. 265-66 ( Sinda chief 
Racamalla n of Kurgod in sake 1095 and 1103 ), E. I. XIX 
p. 75 at p. 80 ( Haihaya king Prthvideva I is styled Maha- 
though he ruled over 20000 villages of Mahakosala. 

Minister or councillor’. Occurs in the Benares 
plate of Cedi king Karnadeva (E.I. vol. 11 p. 309 in 1042 
A, D.) and his Goharwa plate dated -1047 A. D. ( E. I. XI 
p. 141 ). 

— Vide raahattaka above. The word occurs in the Bodh 
Gaya Ins. dated in Laksmanasena year 74 ( E. L XII p. 27 
at p. 30 ). 

jfptjppc — Vide mahattara above. The word occurs in the Purle 
plate of Gahga year 149 (E. I. XIV p. 362, where we read 
ajna mahamahattara-Sivasarma. 

— Occurs in the Eahla plate of Sodhadeva in iafnvai 
1134 { E. I. Vn p. 85 at p. 91 ). 

— ‘Great or Prime Minister’. Vide note 148 above and 
Vogel p. 122. Occurs in Ambarnath Ins. of sake 782 (JB 
BRAS, vol. 9 p. 219 ), Bhadana plates of Silara Aparajita 
in sake 919 ( E. I. HI p. 267 at p. 290 ), plate of Karnadeva 
in 1042 A. D. { E. I. vol. IL p. 309 ), L A. vol. 11 p. 242 
in Vikrama year 1320 equal to Valabhi year 945 where 
mahamatyaranaka-Maladeva is said to have done all the 
business of the seal of Veraval Ins. of Arjunavarmadeva of 
Anahillapataka and where a Mahomedan donor from 
Hurmuz grants some income to a masjid built by him, Mussul- 
man congregations of Somanatha being appointed trustees. 

High Officer. Vide Kautilya 1. 12, V. 1 &c. and EAma- 
sutra V. 5. 17, 33 and 35. The word occurs frequently in 
the Asoka inscriptions e. g. the two separate Rock Edicts 
at Dhauli are addressed to the Mahamatras of Tosali 
(Corpus 1. 1, vol. I pp. 92, 95, 97, 99 and 175). In the 
Sohagpur plate ( of about 300 B. C. ) also the ‘ Mahamatas ’ 
of ‘SavastI are mentioned (E. L XXH p. 1). In Nasik Ins. 
No. 22 in E. I. VUE p. 93 (about Ist Century B. C.) the word 
‘mahSmatena’ is interpreted as mahamatyena in Bombay 
Gazetteer vol. 16 p. 592, but it is better to take it as 
maMmatrena. Manu employs the word mahamiitrah 
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{ in IX. 259, which Medhaiithi explains as ‘ mantrins, 
purohita and others while Kulluka explains it as meaning 
those whose profession is to tame elephants J. 

— OfiScer in charge of the Royal seal. Occurs in the 
grant of Laksmanasena in E. I. XTT p. 6 at p. 9. 

— ‘ King or feudatory This is not an ofiBcial under a 
king, but in some inscriptions an emperor addresses his 
order as to a grant of land to ‘ maharaja maharajni-mahara- 
japutra’ &c. Vide Banskhera plate of Harsa ( E. I. IV- p. 
208 at p. 211 ). 

— ‘Great prince’-occurs in Benares plate of Karnadeva 
(E. I. vol. n p. 309 of 1042 A. D.) and his Goharwa plate in 
1047 A. D. ( E. I. XI p. 141 ) and Kahla plate of Sodhadeva 
in santvat 1134 ( E. I. VII p. 85 at p. 91 ). 

Vide E. I Vn p. 85 at p. 91, 

Vide L A, vol. 18 p. 214 ( of samat 1216 ). 

— ‘ Chief Master of battle arrays Occurs in the plate 
of Bhojavarmadeva in E. I. Xn p. 37 at p. 40. 

banker. Occurs in Kahla plate of Sodhadeva 
( E. I. vn pp. 85, 91 ). 

— One of the five high offices instituted by Lalitaditya 
of Kashmir. Vide Rajat. IV. 142. 

— Commander of a cavalry force. Occurs in the 
Benares and Goharwa plates of Karnadeva ( in E. I. vol. n 
p. 309 and E. L XI p. 141), Kharha plate of Yasahkarnadeva 
( E. L xn p. 205 at p. 213 ). 

— Great Minister of peace and war. Occurs in 
Benares plate of Karnadeva in 1041 A. D. ( E. I. n. p. 309 ). 

— Great minister of peace and war. Occurs in 
the Palitana plate of Dharasena n in Gupta year 252 (E. I. 
XI p. 80), in plate of Buddharaja (E. I. VI at p. 299 in 609-10 
a. D. ), in the Pimpari plate of Dhruvaraja (B. I. X at p. 89 ) 
in sake 697, In the Harsacarita (VI) Harsa is said' to have 
dictated his proclamation of digvijaya to ‘Maha...krta ’ who 
sat near him. In E. I. IX at p. 290 ( plates of Sahkaragana ) 
and E. I. XU p. 30 at p. 35, we have ‘ mahasandhivigra- 
hadhikaranadhikrta. 

— Great Commander. Occurs in Kahla plate of Sodha- 
deva in Vikraraa 1134 ( E. I. Vn p. 85 at p, 91 ). 
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— One of five liigh officers instituted by Lalitaditya 
of Kashmir. Vide Rajat. IV. 142-43. 

— Same as Occurs in Gupta Ins. 

No. 22 p, 100 at p. 104 ( the Khoh plate of Gupta year 163 ), 
the Amharnath Ins. dated sake 782 (JBBRAS. vol. 9 p. 219), 
the Bhagalpur plate of Narayanapala ( I. A. 15 p. 304 at 
p. 306), E. I. XI p. 141, E. L XU p. 6 at p. 9 (Laksmanasena’s 
grant ). 

— Great chieftain. The Yadavas of Sindinagara ( vide 
E. I. n p. 217 of sake 922, 1. A. 17 p. 120 of sake 948 ) and 
the Rattas of Saundatti were often so styled ( Bombay 
Gazetteer vol. 21 p. 354 ). The Valabhi king Dhruvasena 
is called maharaja and mahasaraanta in E. I. XI p. 107 ( in 
Gupta year 206 ) and E. I. XV at 256 ( in Gupta Year 210 ) 
and E. 1. XIX p. 302 and p. 304. The word occurs in the 
Banskhera plate of Harsa in his 22nd year i. e. about 628-29 
A D. ( E. I. IV p. 20.8, at p. 211 ) and in the Madhuban plate 
of the 25th year of Harsa’s reign ( E. I. vol. I pp. 63, 67 ). 
Vide also Bhagalpur plate of Narayanapala ( I. A. vol. 15 
pp. 304, 306 ), Rastrakuta grant of sake 679 ( JBBRAS. 
vol. 16 pp. 105, 108 ), E. i. XV p. 85 in sake 981 ( where one 
Nagadeva is both mahasamantadhipati and dandanayaka 
of Somesvara I ), E. I. vol. II p. 309 ( Benares plate of 
Karnadeva ). 

— Probably means the same thing as fIfRTT*Rl- In 
E; I. IV p. 259 one Bhogadevarasa is styled mahasamanta- 
dhipati and dandanayaka ( Kelavadi Ins. of th& time of 
Somesvara I in 1053 A. D. ), E. L VI pp. 285, 292 ( plate of 
Maha-Dandivarma of Gujerat in sake 789 ), E. I. XX p. 61 
( one Kesavayya is dandanayaka and maha- of Belvola 300 
in sake 934 ), E. I. V p. 234, L A. vol. 48 p. 1, E. I. IV. p. 243 
at p. 250. 

— Great Commander of armies. The word occurs in the 
Nasik Ins. No. 24. We have a mahasenapati Bhavagopa 
( E. I. Vm at p. 94 ) and in Nasik Ins. No. 3 of Vasithiputa 
Siripulumavi ( Bombay Gazetteer vol. 16 p. 556 ); in the 
Nagarjunikonda Ins, ( of 3rd century A. D, ) Chantisiri is 
said to have been married to a person entitled mahao and 
maMtalavara ( E. L XX p. 1 and pp. 6 and 16 ), in E, I, 
XII p. 6, 9 ( Laksmanasena’s grant ), 
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— Guardian of frontiers or passes Occurs in NalandH 
stone Ins. of Yasovarmadeva’s time about 530 A. D. in E. L 
XX pp. 37, 41. 

— Same as above. Occurs in Narada quoted by tbe Mit. 
on Yaj, n. 271. Vide dikpala above for tbe reference. 

‘ staff bearer an attendant on a king. Vide Rajat. VL 
203. The word is derived from ‘ yasti ’ acc. to Pan, IV. 4. 59 , 
( meaning ‘ yastih praharanam-asya ’ ). 

— An oflBcer, whose exact function is not known ; but in the 
inscriptions of Asoka it is said that yuktas are to receive 
orders from the parisad ( council of ministers ). Vide the 
3rd Rock Edict at Girnar ( Corpus I. I. vol. I p. 4 ). The 
word also occurs in Kautilya H. 5 and 9. 

2^ — Same as above. Occurs in the Cambay plates of Govinda 
IV in sake 852 ( E. I. VH pp. 26, 39 ) and the Karhad plates 
of Krsna III of sake 880 ( E. 1. IV. pp. 278, 285 ). 

— Crown Prince. Occurs in Kaut. 1. 12 among the 18 
tlrthas. The word occurs in the Mathura Lion pillar capital 
( Corpus L 1. vol. n p. 40 ) and in the Candravatl plates of 
Candradeva of Kanoj ( E. L IX p. 302 at p. 304 ). 

( or 55^ ) or 5(3^ — An officer of land survey and revenue 
department. The word occurs ( as rajuka ) in the 3rd Rock 
Edict of Asoka at Girnar in Corpus L L vol. I pp. 4-5 and in 
E. I. XXIV p. 52 (under Vakataka Emperor Pravarasena 11) 

— Private Secretary. The word occurs in the Pallava 
Sivaskandavarman’s grant ( E. L vol. I p. 2 at p. 7 ), in the 
Viiavatti grant of Pallava Siihhavarman ( E. I. XXTT p. 296 
at p. 298 ), in a Kadamba plate ( E. I. VI p. 13 ). 

— A prince. Occurs in the grant of Sivaskandavarman 
( E. I. vol. I p. 2 at p. 3 ). 

— (modern Raval or Raul). Vide E. I. XX Appendix 
No. 324 for the Ins. of mahamandalesvara-r5jakula-Rana- 
sldeva in Vikrama year 1223, E. I. XXV at p. 156 Mayura- 
bhanja grant (where rajakula Heramba is said to be the 
lekhaka ). 

— Occurs frequently in the Inscriptions of the Rattas of 
Saundatti ( Bombay Gazetteer, vol. 21 p. 354 for Belgaum ) 
and in the plate of Yadava Seunacandra (LA. vol. 12 p. 119 
at p. 120 L 
126 
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USPI,— Either a mere title or ‘ a feudatory This is often the 
first among the several persons addressed in several grants. 
The word occurs in Abhona plates of Sankaragana in 595 
A. D. { E. IX p. 297 ), in the Candravatl plate of Candra- 
deva of sar'nvat 1148 ( E. I. IX p. 305 ), in Laksmanasena’s 
grant ( E. I. XII at p. 9 ). Vide Vogel p. 121. 

— a ksatriya chief. It occurs in Laksmanasena’s ’grant 
( E. I. Xn p. 6 at p. 9 ). 

— lit. ' a prince but in many inscriptions it has some 
technical meaning such as ‘ nobleman ’ or ‘ knight ’. The 
word occurs in the Nalanda plate of Devapala ( E. I. XVII at 
p. 321 where the order is ‘raja-ranaka-rajaputra-rajamatya), 
in Gupta Ins. No. 46 at pp. 213, 216, Bhagalpur plate of 
Narayanapala ( I. A. vol. 15 pp. 304, 306 ), in Laksmapa- 
sena’s grant ( E. I. VII p. 6 at p, 9 ). Vide Vogel p. 121 and 
Fleet’s note 1 on p. 218 of Gupta Ins. 

king’s banker or chief of bankers. Occurs in Com, on 
Yasastilaka I p. 91. Vide note 148 above. 

iWWWW— 'Exact function uncertain. In Gupta Ins. No.. 35 at 
p. 157 he appears to be a high officer, but a low one in 
Gupta Ins. No. 38 at p. 170. In the Rajat. VEH. 2618 he 
appears to be chief justice. Biihler in I. A. vol. V p. 207 takes 
the word to mean ‘an officer who carries out the object of 
protecting the subjects ’. In J. K. A. S. 1895 p. 382 rajas- 
thanlya Bhat^i is the dutaka of the grant. In the plates of 
Siriihaditya in Gupta— Valabhi year 255 (574 A. D.) the 
order is ‘ rajaputra-rajasthanlyamatya ’. Vide the Banskhera 
plate of Harsa ( E. I. IV pp. 208, 211 ), Gupta Ins. No. 46 
pp. 213, 216, Vasantagadh Ins. of Varmalata iii samvat 682 
( E. L IX p. 192 ), Palitana plate of Dharasena ( E. I. XI p, 
83 ), the Gu jerat Rastrakuta grant of sake 697 in J B B R 
A S vol. 16 pp. 105, 108, Vogel p. 122 and explanation in 
E. L XI p. 176. 

— ^A minister. The title occurs frequently in the Rajat. 
(vide VI. 117, 261 ). It was given for services to the king 
and survives in the form ‘ Razdan ’ as a family name among 
Kashmir brahmanas. The word occurs in the Bhagalpur 
plate of Narayanapala ( L A. vol. 15 pp. 304, 306 ), in the 
Parikud plate of Madhyama-rajadeva of Sailodbhava 
dynasty (E.LXI pp.^81, 286). Vide Vogel p. 121 who 
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remarks that the vassals of the Chamba king designated 
themselves in this way. 

— ^King’s minister. In the Nasik Ins. No. 19 (E. I. VIH 
p. 91 ) this word occurs in the Prakrit form ‘ rayamaca ’. 
The word also occurs in Gupta Ins. No. 46 ( pp. 213, 216 ), 
Nalanda plate of Devapala (E.I. XVII at p. 321), Bhagalpur 
plate of Narayanapala ( I. A. vol. 15 pp. 304, 306 ). 

'Queen. Vide Candravati plate of Candradeva in saAtvat 
1148 ( E. I. IX at p. 305 ), the grant of Laksmanasena in E. 
I. Xn at p. 9 ( the order being ‘ asesa-raja-rajanyaka-rainl- 
ranaka-rajaputra-rajamatya &c. ) and the plate of Vijaya- 
sena ( E. I. XV at p. 283 ). 

nobleman. Occurs in Nalanda plate of Devapala ( E. I. 
XVn at p. 321 ), in Laksmanasena’s grant ( E. I. Xn at 
p. 9 ), in the Ins. of Kalacuri Narasiihhadeva of Dahala in 
Vikrama year 1216 (LA. vol. 18 p. 214 ). Viradhavala and 
Lavanaprasada of the Vaghela line are styled mahamanda- 
iesvara and ranaka in Abu Ins. No. 2 dated 1123 A. D. (E. L 
Vm at p. 205 ). Vide J. B. O. R. S. vol. V p. 582 at p. 588. 

— Head of a district ( on the analogy of gramaku-ta ). Vide 
J B B R A S vol. 16 at p. 117. 

<re^qRi — Ruler of a province. The word occurs in E. L VH p. 39 
in 852 A. D., in the Karhad plates of Krsna HI dated Sake 
880 ( E. I. IV pp. 278, 285 ), in the Kautheih plate of Vikram- 
aditya V in sake 930 ( I. A. vol. 16 pp. 15, 24 ). 

— Head of a province. The word occurs in Kaut. V. L 

Ruler of a province. In the Prakrit form ‘ ratthika ’ the 
word occurs in the grant of Sivaskandavarman ( E. I. vol. I 
p. 2 at p. 5 ). 

— Ruler of a district or province. Vide p. 117 and note 
155a above and Santiparva 85. 12. 

— Examiner of coins. The word occurs in Kaut. H. 5, for 
which see note 184a. In E. I. XXH p. 30 there is a state- 
ment that in the Jogimara inscription rupadakha (rupadarsa 
or rupadaksa ? ) occurs. Prof. D. R. Bhandarkar takes it to 
mean ‘ banket ’. 

— Writer of an edict or order. The word occurs in the 
Brahmagiri Rock Ins. in CJorpus I. L vol. I at p. 176. Panini 
HL 2. 21 teaches the formation of ‘ lipikara ’. 
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— Scribe or clerk in a public office. The word occurs in 
Nasik Ins. No. 16 and No. 26 ( Bombay Gazetteer vol. 16 
pp. 582 and 605 ), in the Yisnudharmottara n. 24. 26-28, 

^kra n. 120. 

Letter-carrier. Occurs in Rajat. VI. 319. 

Secretary. Occijrs in Rajat. IIL 206. 
R?ITf^^RtRq;^Director of education. In the Kondavidu Ins. one 
Srinatha is said to have been the Vidyadhikarin of Vema in 
E. L XI p. 313 at p. 314. 

— 'An officer, whose functions are not clear. The word 
occurs in the Bhavnagar plate of Dhruvasena I in 529 A. D. 
( E. I. XV p. 256 ), in the Valabhi grant of Dharasena IT in 
Gupta year 252 ( I. A. vol. 15 p. 187 ), in the Gupta Ins. No. 
38 p. 164 at p. 169 ( the Maliya plate of Dharasena n in 
Gupta year 252 ), the Bhagalpur plate of Narayanapala ( I. 
A. 15 pp. 304, 306 ). 

— Same as above. The word occurs in the grant of 
Dharasena n in Gupta year 252 ( E. I. XI pp. 80, 83 ), in the 
NalaadS plate of Devapala in E. I. XVn at p. 321 ( where 
the word is preceded by ‘ayuktaka ’ ). 

— Ruler of a district. The word occurs in the Kavi grant 
of Jayabhata (L A. 5 p. 114, in the beginning of the 5th 
century A. D. ), in the Abhona plates of Sahkaragana in E, 
I. IX p. 297 ( in 595 A. D. ), in the Banskhera plate of Harsa 
( E. L IV pp. 208, 211 ), in the Karhad plate of Krsna III 
dated sake 880 ( E. L IV pp. 278, 285 ), in the Bhagalpur 
plate of Narayanapala ( I. A. 15 pp, 304, 306 ), in E. I. VII 
p. 39 ( in 852 A. D. ). 

Same as above. The word occurs in the grant of Siva- 
skandavarman ( E. I. vol. I at p. 5 ). 

Probably elder of a vithi ( a district ). Occurs in a 
grant of Gupta year 120 (Indian Historical Quarterly vol, 
19 p. 12 at pp. 13, 21 ). 

‘ Person belonging to a military expedition’. The 
word occurs in Chamba Ins. Nos. 15, 25, 26. Vide Vogel 
p, 129. 

— ^Meaning uncertain, but it may mean ‘bearer of a Vitika’ 
(betel). It occurs in Chamba Ina No. 15 at p. 166. Vide 
Vogel p, 128. 
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— Meaning uncertain. The word occurs frequently in the 
Eajat. ( V. 226, VI 73, 106, 127 ). 

— Fu nction unknown. It occurs in E. 1. XXVI at p. 206 
( six Saindhava grants from Ghumli ) of about 9th century 
A . D. 

Meaning uncertain. It occurs in the plate of Jayanaga 
from Karna-suvarna ( E. I. XVIH pp. 60, 63 ). 

— Superintendent of cowpens. It occurs in the 12th Bock 
Edict of Asoka at Girnar in the form ‘ vacabhumika ’ 

( Corpus 1. 1, vol. I p. 20 ). 

5p:jfiqT55 or — Guardian of the bed-chamber. Vide ‘Inscrip- 

tions from Baroda’ edited by Mr. A. S. Gadre p. 72 (a 
village was donated to a NSgara-brahmana Prabhakara 
who was ‘ sayyagrahaka of Karpuradevi’ ). 

— ^It occurs in the Nalanda plate of Devapala ( E. I. XVII 
at 321 ) and in Chamba Ins. No. 15 at p. 166 ( where it is 
read as ‘sarobhahga’. Vide Vogel p. 123 and ‘ Indian Cul- 
ture’ vol. Vn p. 305 at p. 309. Has the word anything to 
do with the words ‘sarayantra’ and ‘ sarayantrl ’ ? The 
latter was a title bestowed in Mithila upon a very learned 
man who faced the ordeal of answering satisfactorily all 
questions on any sastra put to him by learned acaryas and 
also the questions put by common people. Vide a paper 
‘ Declaration of sarayantrl contributed to the All India 
Oriental Conference at Benares ( in 1943 ) by Pandit 
Ramanatha Jha of Darbhanga. 

— An official who recovered tolls or customs duties. 
Occurs in Sukra H. 120. 

Superintendent of toils or customs duties. The word 
occurs in Yaj. H. 173 and in Gupta Ins. No. 12 pp. 50, 52, 
in the grant of Dharasena 11 of Gupta year 252 ( L A. 15 p. 
187 ), in Bhagalpur plate of Narayanapala ( L A. 15 pp. 304, 
306 ). Vide note on ‘ gaulmika ’ above 

— ^A scribe. The minister Hemadri is styled ‘sarvasrikara- 
na-prabhu’. Vide H. of Dh. vol. I p. 356 n. 849. 

or — Head of all scribes or head of all depart- 

ments. In E. I. XiU at p. 17 one Bicana or Biciraja is said 
to have been the Srika- of mahamandalesvara Kartavlrya 
IV of Hangal. Hemadri is styled ‘ samastakaranadhl^vara ’ 
or ‘ samastakaranadhipati’. Vide H. of Dh. vol. I pp. 356- 
357 notes 850-851. 
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— Officer who collected the royal share viz. 6th of the 
crops. If occurs in the Khalimpur plate of Dharmapala in 
E. I. IV p. 243 at p. 250. 



gAg — Minister. Vide p. 105 and note 150 above. 

— A spy. It occurs in the grant of Sivaskandavarman 
( E. 1. vol. I p. 2 at p. 5 ). In L 12 Kautilya speaks of 
sanoaras ( wandering spies like tiksna, rasada &c. ). 


— Vide p. Ill above. 

— Minister for peace and war. This form of the word 
occurs in Visnudharmottara II. 24. 17 and in Santiparva 
85. 30. 


yPhjig — The Superintendent of the construction of the royal 
treasury, store houses &c. The word occurs in Kaut. II. 5, 
1. 12 and in the plate of Mahabhavagupta (E. I. VIII pp. 138, 
. 141 and E. I. XI pp. 93, 94 ). Vide p. 143 above. 

— Collector-General. The word occurs in Kaut. 1. 12 and 
^ H. 6,* Sahara on Jai. XII. 1. 28 and in the plate of Mahabhava- 
gupta ( E. I. Vni at p. 141 and XI at p. 94 ). Vide p. 143 
and note 184 above. 

' — Commander-in-chief of all forces. The word occurs 

in L A. vol. 8 p. 19, vol. 9 at p. 167, vol. 10 p. 129. 

Prime Minister. Occurs in Kajat. VH. 568. 

— ^Probably the same as above. The word occurs in the 
Purle plate of Indravarman in the Gahga year 149 i. e. 605 
A. D. ( E. I. XIV pp. 360, 362 ). 

— Astrologer. Occurs in Visnu Dh. S. HI. 75, Brhatsarii- 
hita 2. 9. Vide p. 126 above. 

— ^Astrologer. Occurs in Paithinasi. Vide note 193 

above. 

— Bailiff who summoned parties and witnesses. Vide 
p. 278 above. 

— Minister for peace and war. Occurs in Visnu- 
dharmottara n. 24. 17 and in the Mit. on Yaj. I. 320 ( which 
quotes a verse to the effect that the * sandhivigrahakarin ’ is 
to issue a royal grant ) and in Gupta Ins. No. 1 at p. 15 
( the praiasti of Samudragupta ). 

— feudatory chief. Under the Rattas of Saundatti certain 
high officials are often so called ( Bom. Gazetteer vol. 21 
p. 354 for Belgaum ). The word occurs in Abhona plates of 
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Sankaragana in 595 A. D. ( E. I. IX p. 297 ), in Madhuban 
plate of Harsa ( E. 1. Vn at p. 158 ), E. I. VI p. 298 ( plate 
of Buddharaja in 609-10 A. D. ). 

— Occurs in Sukra 1. 120. 

OflScer who looked to the work of boundaries. Occurs 
in Gupta Ins. No. 46 pp. 213, 216. 


gjpsi — Vide p. 114 and note 150. 

^ — One of the ratnins. Vide p. Ill above. 

— ^Head cook. The word occurs in Talesvara plates ( E. 
I. Xin pp. 109, 115 ). 

— Meaning uncertain. It occurs in the plate of Danti- 
varman of Gujerat in ^ake 789 ( E. I. VI p. 285 ). 


— Commander-in-chief. Vide p. 127 above and Br. quoted 
by Visvarupa on Yaj. L 307. Pusyamitra, the founder of 
of the Suhga dynasty and BhatSrka, the founder of the 
Valabhi dynasty, and his son Dharasena were styled 
senapati ; vide I. A. 15 p. 187 ( plate of Dharasena II in 
Gupta year 252 ), E. I. vol. I p. 2 at p. 5 ( grant of Pallava 
Sivaskandavarman ), JBBEAS vol. 16 pp. 105, 108, E. I. IX 
at p. 305. 


— State goldsmith. Vide pp. 144-145 above. 

njV petty oflScer, probably head of the village administra- 

tion. Vide Kajat. V. 175. 


— Officer superintendent of the harem. The word 
occurs in the 12th rock Edict of Asoka in a prakrit form 
( Corpus 1. 1 vol. I at p. 20 ). 


— Architect. Vide Visnudharmottara H. 24. 39. 

— Chief architect. Occurs in Xaritalai plates of 
Maharaja Jayanatha ( Gupta Ins. No. 26 of the Gupta year 
174 at p. 119 ). 

— Officer in charge of a police post. Vide p. 149 above. 

Ij — An officer in charge of a ward of a city or a district. 

''vN Vide pp, 143 and 149 above. 

■' — Officers in charge of the elephant arm, cava- 

lry, camel corps of an army. This occurs in Chamba Ins. 
No. 15 at p. 166. In the Nalanda plate of Devapala ( E. I. 
XVn at p. 321 ) we have ‘ hastyasvostra-nau-bala-vyapr- 
taka 
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Note 342 a— trqri TOW?: I 

I %m?fr =q a«n ^ ii qR- 

^Fijq;^ n sRT.-g? qrwrf atowi i srfq^ac^if^ 

#5w =q 1%'t^ II Rog^^wqwwi %’5^wt ?qi5ici: i q^fi^ro^ ^iw 
si^sTWT^fN^: II wrsrai^^^ I sf^iqgll"! Iwsqf 

?[^ xt II ^RR qi5^: 5PRRRi^'n^( il?5l ? ) I 
wfrra: II ^ Riisl^ ^ww?TiRficn?R: I q^fTW^i^q ^iqoiqRyR^: n 
ciT*^ 'i?Mi I 3r*i^'n>ii+iiifl ^ i^itsi^i'h 11^ ^ II Tp>- 

^RTRcOTWlW 5^%^sq2fe?i: I ^3^ =q qRW3lRn^: II RR:- 

JTssi^q i3?r%TO?qi: i arrant qjoftfsira^: (#^: \ ) i ^- 

^'^sfRmq#^: I gap^^R q^RrSqRa ?qfrig^r ii quoted in 
11. pp. 27-23, ^fftra® IV. 5. 73-82 ( except the name and 
the first verse ) with variant readings. 

Note '492— 

sjn^qwRt Jnw Jf ?r?Rn ji %R®r: i ^ is^: sisswi ?nT%'q: afci^dr: ii 

1 3RTPl1^q3FrTl^^!^q^W3f|5F^r II 

jjfiqRraRi^qRf^qi^wdisjir: 1 " 



igm^siqilsqt^i^rjR^: i ii 

5qw(q ?) i ii 

q^^4fcqf*i: qRR- I SfRRRRRl^ II 

»i3wqgm«TR«Rrai^RR5?ri^qRl i R%fii i|^ 3j: h 

( ’fexiKW 177-187 ) 

Note 509— 

smt g<^: ^qr^ m^rsft ^RqqrRra: i ^ n 3 

ii^ gog: ^qilsq qRsR 1 3Tr4w3=J^w:( €=? ) q^q?i: ii ^ 

qt ?iRprt^%r # 2it%qiwrr%fi: i ^ r ?irittoht#i 5?%^ ^ df q^ii \ 

gg^RTW^Rn^ qR: i g# qf^RqRiP5f=% ^ q^smi^q^ ii y 

Wi q^# <1^ qRi t[q sig^ i qRni|R^= ^ inqq: n H 

F^q ^qj'qqrawRg^ ftqcii'^ g: i qg35t=^g^qT»it ilw 3 ^»ii*wh, '• ^ 
qi'im qi»qqitd{tH*i^ qvt, i fiiqfi: ^isq^qii^ i§l*qig*^^: ii '* 

q^ q^^ri ?Ri 3iqi^ i 5^ 3^qi^ ii ^ 

^ ^raRsfRiw %wi^s?^ q^i lf% *irr *5q^ q^: w % 
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3 T^%Ril^ ^ 355 ?n ^1 ap^wn^ira ii 1*1 

^ ^aignft qt qi^ft^raic^g: 1 ^ grq giRtais^Ji, » 

¥n^{: I s# g^q: =q 

q< I q^ «t 4 : ^tqjRlfJlfcl II 

?r 4 ^: I ^ ew ^ %raT in^: II q'^ 

?icq i i?fi%r? irraRc?# ii 

sR %3 =q% 3 a=^^[g<f?a ^rom: i srf^fir; 5 ar#Fn^ «j^n*f<i: ii iv* 

#»RRf% =qi^ 5 ^^ii^q<i-!f 014,1 srq^ra ^ faRi^ ii 

3 i 3 »^ ^ ar?amn%ic 1 15 Jippn% qiqii 11 

'^qi=> 5 ii'qi ^ 1 ?f?q 'j<^>&'tic*ii*i *na?ia qRPr 11 ^ ® 

^ ^pERi q Jt 1 31^ aro^ RtRsid: 11 

f^a^^cqqasq^ air^^iaa 1 atua^qi^ %tqCTa.(f^ gq¥i i a , • ) ^ 

qrdi^sqf^ II 

a<qwOT aa ai^an 1 acqgqtaicJiaiwna ^qar aftqwq 11 

q^lf J#q^ I fsn d^ gwj II 

sf^SW I ^ 551 ^ ^ =q afiaidVriddlH. I ^ =q f diW % % fS^IR^ 

a< 3 iRqd a^ft Juiaiana^ 'wii #ffa: 11 

ga^r it ^ mu-. > ^r; q^if n^i^fR^at ara pqmfl: 1 3acni^'f% a 

fqfsr qi^ jRqn^: II 

qi^qat ai qi^ar qi( 5 ^%ai: 1 qi it at #i%r a a^qf«R:i> 

( qS«IKR 201-228 ) 

Seven verses out of these occur elsewhere also. Verse 1 
is the same as Manu 8. 93 and Vas. 16. 33 ; verse 3 is the same 
as Udyoga 35. 31 ; verses 7-9 are the same as Manu 8. 97-99, 
while verses 8-9 are the same as Udyogaparva 35. 33-34 and 
verse 8 occurs also in Baud. Dh. S. I. 10. 35 and Vas. 16, 34 ; 
verse 11 is the same as Adiparva 74. 103, Santiparva 162. 26 and 
Anusasana 75. 29 ; verse 25 is almost the same as Manu 8. 89. 


Note 1168 on Rifste— 

fjT^^qaTsoRq^ w siqi^aiPr-^: qidd^ 1 a«n^ 1 
flfiqTa%qtqqra%q qi qf^ q^ stiq^ q qj^t^ aqt q qisqqiqr aira 
dcqrq 5iq;^tf<q a gq: gaw^^ snqi^i fwqR qsq^fa 1 ^ 
q iiqq r t qr^qj^rfa a^ aiqif aftosi qijqqi^- a^gr ^Rft- 

^^qH7dq*)ig ii & i ^a<5 r <;nRg«iqa alai ^rpmnaRwi f ^ q^qr qRRq qr 

qiqqi^ ^3t (&atqq% qi€fai|ai qiaaia- 

gjf^ iiitfiqiqlRt# a^a: 1 a^sfqqspcr qjcft qiiqt sflqRi^l^ 

R^dq»iql''qq>R^sii^^ ai^aq s^qia. i i^^aqr ^aq>iqi^i qs- 

127 
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i >^3^1153^1 < III, p. 453, 

This is a summary of a longer passage on the same subject 
from the ITT^ III 3mrlf p. 567. 

As to taking back into the social fold a man who 
repents after ghatasphota is performed the following pro- 
cedure is prescribed in the Dharmasindhu : 


d?qiq5ti3ri^p^ » 

itn^^ ^?rrd: > ’TrfJrei^ SJ^: • 

g«i: 5n3n%^ =#1^ 1 qi ^4 qrfq qi^^iqRs- 

II era: ^ g^^3iTfgip53j qiqqrarfggqr R^CT T ^ ^^^- 

qnqJwmT^^ gg gi gq g i g ^ ^nrar 

^rar ra’qgra^aj % ggg:ra% qnglft ^ ^^ra; * 

aeitd^q'S ^ iqq^: I gg: g gt ^ 

I gg^g^ ^tigq^Kdggjgirai ragi^pgr gi g^^: i ^ s%g 

gg ggi^ggragiilsrafR i^fri i iigyqqra% gfiqra# g f gERgjiR^g st%- 
Igr I cfg g%qei: f gq^gstesit: i ni gtrot p. 454. The 

Tg?3 ( in grRPl p. 568 ) has a similar but more elaborate note, 
quotes and relies on Gaut. 30. 10-17, Manu XL 186, Yaj. HI. 
295, Vas. 15. 17-21, the Mit., Apararka and Hemadri, 

Note 1302 — The q. (II. 6. 1-10 ) is as follows : — 

3i3rra: giiiiuq^qicq sjn^qj^qitj: I gjf^^gjgTgtr giejuj^Higgii^^g 
s^igqRgngTsqsrg granqgg qjg^ g g4 ^Rarg^^tgigr g ft 
ggngpT ' g 3 gg i^gR3fgq^li;g^nwigrR3: 1 g4 ^’-itt^r-fgq- 
^gqg^— t gig^l I aiw'gig^ =gigig =g ^TiRg gf?: q^lgg^g- 
T4ra I gg g% gqn4 gimw^ gr gipgrg^ qR#g 

gogit gigfg?gig ^ggggfi^ggiiqegmigr+g: fcgi gi^: g4tq 

34 4 gfira fg%g ggraigig^: an? 1 g 34 gfgqftfg g^ftg egr qgi^ g?g^ 
^1 ^igiglig 1 3Tgg g^f ig^oTig^ qKgrgif'sgTi^g^ie^egf 

qui^lfifg I ‘ gggi fgi gfi^an g^n: ’ 3^ggi+!iig^;=g ‘ jg 
qf^’- ’ grjggi 1 erg ag^gigglgq^jtlra-sgTifM^legT %5fgr 
‘ira ig^i^tgg^g^il 1 aig ^>Jii qrg^r qg trg^- 

^ftgg^i gtfgfg 3^ ^^qgi^g ggdlfg ? ^ gggpgfgrgg:!. 
This is quoted in the gg. 4 t. pp. 152-153, g. p. 177, -g^fg^ m 
p. 161 (partly) and Btihler published it with a translation in 
the Journal of the Bengal Asiatic Society vol. 35 pp. 161-164. 
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^ =9lir55tTOl ' 3Tr^ II ^ 

?}<^ ^rSTR ^ f|5n5S^i fiTO % qR5T^ in 

U^MigoH |rt^»nf^ ^cHd- • $ii^uit^ H^Ndt II 

3IHWHu<^ ^tI*- 3( tK=ti^im»lil'^'hH,' *1^ 1 5^ ttTid II *^ 

^ €w ^ qin% ' ^ sri^^i =q n^ 

-^lyN Ri^*j,4ft I o 

^tIr ggdU.! ^Jr% d^mwi ^ |^ ii 

iwm I #Rt UT^ II 

=q fRqi ^ eqiqiJ^ i wt^iuht grqali gq^: ii 1° 
d?*n^s?n%^ qi sTSfif g q 1 gi^Dif ^qsndi qr g^riTiy^iiM qr ii i "i 
MISFIT ^'Jtildg ' yqq 1^1=1 q'^ildf ^nra^q si -qi^d: ii “i ^ 

=q i dtftoiii'^ dn%i »nindd: id: 5rf^ in ^ 

g5Rid Wdd I d|g^i<n ^4 g^Rw sdriRi: ii “iv 

^flFlf g^ I ?qt ICTdd^lfq'll^t fdrRTdWl <• ‘t^ 


aRRfi^snd^sq. I 

The above text of Saunaka is based on the s^d. 1^, f^. f^. 
( which does not quote all verses ), ifi., =d., i. and Dr. 
Buhler’s text prepared from several mss. and published in the 
Journal of the Bengal Asiatic Society, vol. 35 at pp. 158-159. 
The ^JlFratd text printed at Trivandrum, 1935, has 14^ verses on 
g^i|gJ | i 4f^ {I. 8). The principal various readings are noted below. 
Verse 1— i. €f. reads ‘ d^qr dl Idg^IT dT ’ ; ^. reads dT. The 
half verse 3a &c. is omitted by Buhler, s^^. ^., 

i. In 5a d^. ir. and dl. =d. read eiiJ^ndRIT^ dd. and ^., i. 
and Buhler efa^ldidlf^ ; and reads '^dtddFddS^. In 6a reads 
^1^. The Td. omits 7b and 8a and i. ^T. reads g^- 
gidldd IdH. iQ 3.nd gd3Fnd|*l. In 8b i. ^t. and read 
In 9a i. dl. and ! 3 i. read didT 5I«rf d and in 10a 
i^a^ dT I^ Id =d fcdl fW- In lib dl- *fl-. Buhler and d^. ^t. read 
g^n^dllPj . In 13a Buhler and i. read ^rrm^ dl ?lS[piii ^ 
d[q%.; *(t. reads md Id: and also recognizes the reading 

gd:. The ?lf^. (d^kd) p. 102 and #. read 
dt iSgFIT cdlddt did and omits dlfPm^... firai. 13b ( dlU. ... 
f;!%d^)is omitted by the s^d. d^., i. ^i., and Buhler. In 15b 
4. and read iddidddd: The order of the verses also 
slightly varies in some of the works. 
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Note 1751—^ 188. 30-64 

i <TT^ ^TJjarafJtf^sn WX” 

sRlErraHrat^ 5RcRt ' WFlTm: ^ 0 

*1^ gjt ' II 

wrfi<in: ^ ' arstqr ^i^oiiwra ^ ^qqiRj«iT: iiU 

R'lOct 3T% ^ *f35m%q[ n 

W^ItRr: qiqi 3iTOl^(H«n: » 3irai:5I?i: ST^^^SRlfw: II 

^iJ^sn ^?i; ;ajreT«iP(ftcT 1 ^ ^ mim: 11 X ^ 

»rof^ 1 hX^ 

3RTOTWI^?T^ ^PTf ^R^OcWiR^ ' '^•14<<I ^^Mlcii^di R^: 11 

g*TP% fwgsnn f«n ^ 1 #^iRji^ci«n 11 

g»tp% ng^tozriy 1 ;i ^«n sn'njgiT^ mfq^ 11 

+^5 Ioj|ri ^ ^sn 1 ^firsn a tfi^NuR q l^i : n 

Rrat ^r5PiJjR«iPd 5 * 1 ^ 11 

3 ^^ 3r^; 1 #?RIy!j: 1%^! 5[r5RL «lR«lPa ll'rf^ 

3i5'?^<.iW''n oi«fi >iRw)i»d 'Ji'iiR'? I 31 c’^3^'ts^^tR m<m ii 

^fi^r^RHRT ^«n fJi«nRRn%smi' ^^'nt stM^rs JiRqgT^dlfl^n: ii w 

I gwiqics fpl%r: ii 

qRRw: I ^sqgq^^lRq-. II 

R«n »ra^0ntR ^TR?n^ RsiT: t cWT ^ ^fRTT^.' II 

an^Rg i?Ti=^ qi^m •' 

i(|qiM»5€i'f>ii^: qiFJig'Jiqir^: i arwi qg ^i &ti T g ?in%jn^ girg^r il 
?n!iiw *FTqi?i ^?ri qiw«fi: ' ^ il 'A'» 

R^niRcm 5gq^s^'%: ' srwji^siMt jrR n hi 
^ =q ?fwo3 ^ ^#54^fg^: I ajcqig: ?r R Jpasri ji R '^^7% liH^ 
jjpre q'R ( Rti>l''R 1 ) ( ^n' ? ) i hpf5i^ 

'tR®: qR^'iiJd qrqRpq^ 3 r: i sn|^ srst d«n II V 

8 MigR ?fer^ qiw JiRqi^sTT I ^nngti: %j|i'iir gn^ ll 

5Wcn>iT RfRg %itiw i a^n 5q^[f?^ci ii 

?i«nRj| ^i^i<sMH^,ir<Rdi: I ^ R^raR iR#r >jR5# ii^vs 

it sJHlRrai 7Cr5l^qiqRt5[gjr(5q^: 1 ^vmj: II 

gwi^ ?r^R qRpiiR ' jpiw RiTi(g%q^ =q ll 

?r^ ^ I ^ ga: smijR 11 ^o 

R^ti qR TO: qRiRrowi > sng:^ qg^TOTt t%iR^ aq?m ii ^ i 

JiiTstisr TO>iT ^®ifrRR: 1 TO»iFn ^ jranR ii 
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RffdT^i^ q^'q»PTi? #r: \ i 

Piutiiw ^ I ’ 

5i5n?rai ^ 

3Tra^^5rr52{mf ^ 

§ 5i^: ffh^ciFiTN 1 

JTira^RJiw JTt^^ I ^ 

€t 5 riwifli 4 s?Pi|«rw ^ 1 30 

1 '>^ 

ci«n t 1 ^ 

SRH^^-TW 3 %TOlt 

^■dKld^f 3 g^ 

^'('J|?'^I^'II5%: ^hRid<.f^ I 1 

3 ^^ ^ 1 ^ qRcJjnit 1 


arawwi^Jimk gpq5^ 

5?TRJ^ ^ HSlFtT cl«n I ’^X 

N iv!i ^ ' <ai *i->< P TO7iRomi 1 ^'^ 

3 ^Rfqt 5 i^ i 

f^WT 3^^ 3^ \ 

irsn^ 3 Tssrraw ^raHwi^fl?: 1 
sii^Mn^ t n^ri^ 3^rtrawii^ 1 \° 

I X X 

3^ fJi^FRjd ^^fm‘. « X’^ 

xxn? =^ ^ViT 3^'^R^ > 
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m»iiRRr!inq ^ i 
gsn 1 

’TlglH*P( Rl«WHilft'4l I 
m%iiT 

2m: I 

^gR2I^ JffRJTT^: 1 

wrefan^ #: i '^° 

^mr: 5TfsiT: I 

gqPTIRRWI^: ^ in%I I '^\ 

cTwifFJnimrw 


A few important readings have already been noted in the 
text and notes there. The most extensive lists of Kalivarjyas 
occur in Sm. C., Hemadri ( parisesakhanda, vol. m. part 2 pp. 
666-668 ), Par. M. vol. I part 1 pp. 134-137, Madanaratnapradipa 
( Samayanirnaya ) Ms. No. 146 of Vii collection I (now in 
the Govt. Mss. Library at B. O. R. Institute, Poona), Udvaha- 
tattva (p. 112-113) and Suddhitattva pp. 273-274 (Jiv.), Nirnaya- 
sindhu, Samayamayukha, Bhattoji on Caturvimsiatimata and 
Smrti-kaustubha. Detailed explanations are given in the last 
four of these and in Kmnabhatta’s com. on the Nir. S. 

2. Some works such as the read RttllH, 

which explains as 5 r%5rpi|rjjp# and on R 

p. 1292 explains similarly. 

4. 4^<^<R 5^ ^ R ( folio 209a) reads 

18. The wmRl reads ‘ ?T^Rt dm 5%: ’ &c. 

20-21. These are omitted in to. m., and 

some other works, though found in and 

26. ^cl(i'dil4)^ ( anifdJ P. 447 ) reads fltSJfradT SFTRd #4^ 
^ ^d: I 

33. and ^^5^4% read for g^o. 

38. TO- m., p. 109, -*iRv^ 54R|. and vifTlW read 3 ITOi4- 

42-45. These are omitted by many of our authorities, 
though they occur in^flri?, gJiqiRJRf, 



GENERAL INDEX 

[ N. B.— If a topic occurs in the text as well as in a footnote on the same 
page, a reference to the page alone is generally given ] . 


Abettor, who is, in case of a crime 529. 
Abhaya, a hymn 75. 
Abhilasitarthacintamani, ( see under 
Manasollasa) 13. 

Abhimanyu, learnt Dhanurveda from 
his father Arjuna 49. 

Abhiras, usage that adultery not puni- 
amnna 


Adjournment of a suit, when allowed 
296, 297. 

Adoption ; age of boy to be taken in 
679-680 : an only son now allowed 
by courts to be taken in 676 ; Bom- 
bay High Court allows any one to be 
taken in, except a daughter’s son, 




Ar*c Qfkn rtr tTiit4ho4»*c gscf^t*^c g.r->n 
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691-697 ; sMras cannot take in a. 
acc. to Rudradhara and Vacaspati 
668 ; views about widow’s power 
to take in 668-669 ; who can give a 
son in 666-667 ; who may be taken in 
674-683 ; who may take in 667-674. 

Adoption of Children Act (in England) | 
699n. 

Adultery 531-535 ; fine as punishment 
forj when the adulteress is of same 
caste or of a lower caste 533 ; praya- 
scitta for, varied at difi'erent times 
946-47; punishment of cutting the 
ears or nose of a woman when award- 
ed for. 533; punishment of death for a 
paramour when awarded 533 ; punish- 
ment of light fine for a. with a female 
ascetic, 534 ; some sages prescribe 
humane treatment of women for 
533, 535, 615, 947; was only an 
upapataka except when a woman 
had intercourse with a man of low 
caste, 615, 947, 

Agastya, story of, 53. 

Agnicayana, a solemn Vedic rite, 180, 

■ 535. 

Agnihotra, how far forbidden in Kali, 

- 961. 

Agnimitra, 103, 116. 

Agnipurana, 13, 17n, 21n, 22, 45, 46, 
48, 49n, 50-51, 59n, 60, 71, 77n, 78, 
84a, 107, 111, 118, 120, 127, 132, 
141, 160, 172, 179, 200, 208, 215, 
217, 219, 224-227, 230, 231, 924. 

Agnistoma, 469. 

Agnivarna, queen of, sat on the throne 
after him 41. 

Agriculture 51 ; great attention paid 
to 162; superintendent of 147. 

Agriculturists, exempted from arrest 
in execution of decrees in modern 
times, 384. 

Ahalya and Indra 845-846, 

Ahicchatra, 848n. 

Aihole Inscription 896. 

Aila exacted excessive taxes and peris- 
hed, 52. 

Aindri Santi, in coronation 79-80. 

Aitareya Aranyaka 227. 


I Aitareya Brahmana, 20, 25, 41, 64-66» 
73,104, 117, 125n, 135,190,229, 
414, 416, 543n, 544, 563-566, 588, 
600n, 636, 641, 657n. 680, 710n, 
845, 846, 877, 887, 933. 

Aiyangar, Prof. K. V. Rangaswami, 
9n, 15, 120, 629n. 

Aiyer, Mr. Velandi Gopal, 897n, 
900-01. 

Aja, son of Raghu, 101. 

I Ajabindu, king of Sauvira 52. 

1 Ajigarta 660. 

Aksapatala, office of records and 
accounts 143. 

AksauhinI, subdivisions of 204-205 ; 

' total number of troops in 204-205. 

Alberuni 166, 376n. 

Alchemy, as a means of filling royal 
treasury 189, 198. 

Alexander the Great 24, 103, 

Aliyasantana Law 560. 

Allies, see under mitra ; four kinds of 
216-217 ; may become enemies, if 
their interests so require 222 ; neces- 
sity of making 216; qualities of 
friendly 217. 

Alluvion and diluvion, rules about 506. 

Amarakosa, 7, 47n, 66. 105n, 121n, 
124n, 133n, 134n, 138, 140n. 147n, 
159n, 190, 419n, 454, 486, 491n, 
527n, 754n, 7 78, 910n. 

Amatyas, see under ‘ministers’; three 
kinds of 107. 

Ambarlsa, a king 53. 

Ambassador, see under duta. 

Ambhiyas, school of, on Arthasastra 2. 

Arhhomuc mantras 75. 

Amsuman, son of Asamaiija, 43. 

Anantadeva 13. 

Anarchy, state of, in the dim past 244, 

Ancestral property, see under ‘ pro- 
perty ’ ; has a technical sense 576n ; 
rules about, when lost to the family 
and recovered by a single member, 
580-81. 

Ahgiras, 394, 573, 868, 941, 

Anguttaranikaya 135. 

Animals, fines for causing injury to or 
death to 516; owners of certain a. 
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'.not liable- to fine or punishment for 
,injnry caused - by them to crops or 
men, 501, 528. 

Animindavya, 255o. 

Anjaria, Mr. 20. 

Anu, mlecchas sprang from, 937. 

Anubandhya cow, sacrifice of, forbidden 
in Kali, 627-628, 941, 

Annsisanaparva, 2. 6, 8, 26, 37. 49. 
53n, 59-61i 168, 243, 255n. 359d. 
416, 421, 534, 576n, 578n. 598, 645n. 
650. 652n. 703n, 708. 776n. 794. 
845, 857, 875, 913, 914, 

Annvada, 705n, 712. 

Anvadheya, a class of strldhana, 774. 

AnviksikI, meaning of, 46-47. 

^paiadhas, are ten, of which the king 
may take cognisance without any 
one’s complaint, 264. 

Aparajita, a hymn, 75. 

I 

Aparajita, a Silara' king, 196n. 

Aparanta had very great rainfall, 147. 

Apararka, 7, lOn, 17n, 38, 48. 96, 121n. 
1240. 154, 1560, 159n, 247n, 248n, 
255n, 259, 260, 270n, 272, 273. 275, 
277n, 278n, 280. 286n. 287-88, 293, 
-2940, 297, 298n. 300n, 301, 304, 305, 
310, 312. 313n, 314-15. 317-18, 321- 
22. 323n, 326, 327n, 331, 332n. 333- 
34, ^7, 340-41, 344n, 347n, 348n, 
349;-351, 352n, 358n, 362n, 364n, 
366, 380, 382n, 383, 387n, 403,410n, 
419n, 432n. 434n, 436n, 43'7n. 438n, 
439n, 445n, 464n, 465-66, 467n, 

‘ 468n, 473n, 479n. 483n, 485n, 499n, 
‘ 500n, 501, 502n, 506, 507n, 508n, 
509n, 511n, 514n, 517, 518n, 521n. 

' 522n, 523ii. 526n, 531n, 538n, 539- 
40, 554n. 556n. 557, 560n, 563n, 
572, 573n, 575n. 576n, 580, 582n, 
583n, 584n, 586n, 587, 589n, 590n. 
593n, 599, 607n, 609, 610n, 614, 
621n. 623n. 624, 625n. 631n, 634n. 
635n, 636, 638n, 644 , 652n. 653n, 
655,656.6590, 664n,702n. 703n,712, 
716, 725, 731, 734n, 735, 747n. 751n, 
754n. 777n, 781, 784n, 786, 787n, 
7910,794, 805n, 807n, 8l7n, 840, 


862n, 868n, 872 b, 873 , 882n, 905n,. 
926. 928-29, 932n. 939, 941-42. 943n, 
950, 953, 958n, 959, 961n, 965., 

Apastamba, dharma$atra of, 1, 3. 9,. 
19. 23, 40, 41n, 44. 58. 60, 6In. 104, 
117, 119, 167, 190, 194. 209. 211, 
245, 246. 250. 271, 342, 351. 355, 
360, 362, 387. 397, 402, 405, . 417. 
428.438,451. 478, 482, 486. 499, 
500, 513 , 524, 527-29. 535 , 541. 
543n, 564, 566, 567, 6e3n, 608, 613. 
615, 618, 622, 623, 628, 643, 655, 
657n. 702, 710n, 712, 714, 726n. 733, 
754n, 762, 771, 803, 825, 827, 832n, 
837, 845 , 856, 858 . 865-66. 868.. 
871, 880, 889, 926. 930n, .940,, 948, 
953-54, 957, 958, 963, 965. 

Apastamba, grhyasatra of 674n, 754n, 
856, 879. 

Apastamba • dharmasutia specially- 
studied by Taittirlyas 853. 

Apastamba-mantrapat^ 641n, 828n, 

Apastamba. ^antasutra of 28, 627n, 
940, 952, 962. 

Apastamba, versified smrti of 534. 

Apaviddha son, definition of 647. 

Appearance, of parties to suits throngb 
agents 288 ; persons excused from 
personal a. in court 286-287; persons 
excused from personal a. are not 
liable to asedha 291. 

Apprentice, characteristics of 483. ; 

Apte, Prof. V. M. 245. 

Apurva, due to performance of sacri- 
fices 839. 

Arajaka, meaning of 30-31. 

Aranyakanda (of Ramayana) 37n| 
62n. 

Aratta, country of five rivers 88o. 

Arbat 871. _ 

Aristotle, on end of State 237, 

Arjnna, of the Haihaya dynasty 53,, •; 

Arjnna, (a Pandava) digvijaya of ,68 ; 
imparted Dhanmrveda to his sen 
Abhimanyu 49; married Spbhadra 
his maternal uncle’s daughter 846 ; 

■ upbraided Bhimasena for being 
enrage4 Yndhjsth(ra 42. 
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Arjnnayanas, were conquered by 
' Samudragupta 89. 

Arms, superintendent of 145. 

Army, see under • troops consisted of 
four arms 202 ; doctors and surgeons 
of 208 ; formations of, in battle 208 ; 
eight elements of 206-208 ; organiza- 
tion of 203 : regnlations about the 
camp of an 207 ; results of the 
, possession of a powerful 200 ; system 
of passes, as to a camp of 207-208 ; 
troubles with a. caused by thirty- 
three matters 233 ; vast, kept by 
. Indian kings 203-204. 

Arrian, a Greek writer oa India 89, 
183. 901. 

Artha, meaning of 7 ; great emphasis 
laid on, by Kautilya, 9. 

Arthapatti, a mode of proof 847, 
Arthaastra, a synonym for Dandanlti 6; 

is drsfarthasmrti 7, 840 ; meaning of 
• 6 ; relation of, to dharma»stra 8 ; 

. was treated as an upaveda 10, 843tt ; 
writers on, did not shrink from giv- 
ing-crnel or immoral advice 12-13. 
Arthaastra of Kautilya, see under 
Kautilya; refers to several schools 
of and authors on rajadharma 2 ; sets 
the highest value on dharma 9 ; 
quoted on 2, Sn, 6-8, 10, 49n. 58n, 
61, 95, 97, 105, 120, 121n, 207, 412, 
4340, 477n, 503n, 617n, 621n, 644, 
650n, 651n, 659n, 860n. 

Arthavada 712. 

Aryabhata, theory of, as to yogas 890 ; 

was bom in 476 a. d. 895-896, 
Aryavarta, limits of 137. 

Asahaya, commentator of Naradasmrti, 
288, 334n, 37gn, 442n, 619. 

Asamafija, eldest son of Sagara, was 
banished for his misdeeds 43. 

Asanca, period of impurity due to death 
; 492. 

Ascetic, see under • yati. * 

£sedha, four kinds of 291; was 
restraint under king's mrder 291. 
^^nka, administt^ve [^tem of I 4 i ; 
claimed to be a dharmavijayin 


[Vbl. 

emperor 69; constructed hoqiitals for 
men and animals 60 ; edicts of 383, 
390, 406, 889 ; extent of the empire 
of 69 ; is said to have died destitute 
of power 102 ; irrigation works of 
63 ; promulgated three days’ respite 
for prisoners condemned to death 
406; sent his son Kunala to Taksamla 
_to pacify popular disturbances 116 j 
subjects of the edicts of 100 ; was 
tolerant to all sects 881; very cruel 
in his youth acc. to Yuan Chwang 
406 ; was sent to Taksasila to pacify 
citizens 116. 

5sramavasikaparva 8, 17, 37, 101, 168, 
171, 180, 181, 201, 215, 217, 846, 
847. 

Assam Labour and Migration Act 484,' 
Assault, by men of lowest castes againt 
respectable people to be punished 
with whipping then and there 514; 

I causing injury to animals was include 
ed under 513 ; comprises touching, 
threatening to strike and actually 
striking 513 ; defined 513-514 ; three 
kinds of 513-514. 

Astaka ^addha 828, 829, 940, 

Astras, science of 215. 

Astrologers, advice of, taken before 
starting on an invasion 228; were 
to urge on soldiers in a battle s^ing 
planets favoured their side 212, 
Astrology, views of Kautilya and 
Yajfiavalkya about reliance on 126, 
Awaghosa, author of Buddhacarita 5, 
A^alayana, grhyasutra of 118, 228, 
641n, 689, 856, 879, 945n, 964. 

As'valayana, ^utasutra of 662n, 680n, 
685n. 952. 

Asvamedha, those joining in the bath 
of the king at end of, were purified 
of all sins 57; removed all sins, 962. 

A8vamedhik^)arva 53n, 112n, 135, 204, 
906, 909. 

Asvapati, king of Kekaya 166. , . . 

Atatayin, defined 517—518; div erg e n ce 
of views about killing m seU-defence 
a brahmaM a. 517 ; may be iSled in 
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defence of person or property if not 
a brahmana 9, 517. 

Atharva-JyotiM 907n, 913, 

Atharvasiras, Upanisad 119n, 

. Atharvaveda 28, 29, 32, 58n, 64, 75, 
92, 119, 125n, 132, 135, 150n, 163, 
213, 228, 361, 414, 415n, 519, 541, 
544 , 657n, 658 , 660, 685n. 753n. 
754n, 770n, 828n, 886, 887. 933, ^ 
Atiratra sacrifice, taking of Mdasin 
cup in 863, 

Atoms, theory of 839. 

Atreyl, meaning of 527n. 

Atri.gave toAurva his only son in adop- 
tion 662-663. 

Atri. smrti of 57. 59, 64 2o, 665 , 668n, 
948-49, 956, 958-59. 

Anditdr 199. 

Aupajahghani 643. 

Anrasa, defined as the son of the wife 
of the same class as the husband’s 
600n, 647, 655-56. 

Aunra, adopted Atsi’s only son 662-663. 
Ansanasas, school of, on Arthasastra 
2, 48,106. I 

Au^nasa — smrti 872, 934. 

Austin 554. 

Avakraya, meaning of 494. 
Avantivarman, king of Kashmir 100, 
162. 

Avaruddha (stri), meaning of. discuss- 
ed 811-815 ; difference between 
bhnjisya and a. 813. 

Averti, a sacrifice that was an isti in 
Rijasuya 38; as an independent 
sacrifice may be performed by a 
brahmana 38. 

Avid, formula recited in the Rajasuya 
64. 

Ayodhya, description of ancient 177. 
Ayodhyak^da 21n, 29, 30, 42, 47n, 
50. 70.78, 101.105,107, 111, 112, 
116, 127, 179, 206. 

Xyn^, a hymn 75. 

Babylon, 389n. 

Lord, confessed to taking 

bribes 276. 

Badba, examples of 855. • 
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Bahudantaka, said to be aa abridgment 
of Brahma’s work 4, • , . 

Bahudantipntra 2. 

Bailments, care required in all kinds 
of 433. 

Bala (strength), five kinds of .21 5.1 of 
intellect is the best of all 215. 
Baladitya, of Magadba, is said tq have 
defeated Mihirakula, 924n. 

Balaka, a predecessor of Jimutavabana 
637, 719. 

Balak^da (of the Ramayana) 106, 1Q7^ 
164 675n. 

Balambhatti, (a commentary) 43, 76, 
553n, 569, 570n. 705n, 718. 726. 
734n, 747, 755n, 757, 759, 762, 772n, 
773n, 774n, 778n, 781, 790n, 79'in, 
793n, 814, 815. 

Balarupa, 718n. 

Ballalasena, king of Bengal 126. 
Balutedars, are village servants in the 
Deccan 156, 285. 

Bana 69, 85,-115, 182, 229, 362. 
Banavasi, a province of 12000 villages 
139. 

Bandhus, are, acc. to Hit., bfainna- 
gotra saplndas 754; as heirs 753- 
762 ; enumeration of, in texts, is • 
not exhaustive 755 ; female b. are 
allowed to inherit in Bombay and 
Madras Presidencies 762 ; rules of 
preference among 759-762; sapiada 
relationship of b. extends according to 
. P.C. only up to five degrees 757-759; 
several meanings of 753n: succeed 
after samanodakas 754.; test of religi- 
ous efficacy when applied to succes- 
sion of bandhus 756 ; three classes 
of 755 ; treatment of, under the 
Dayabhaga 760. 

Banerjee, Dr. Gooroodas, author of 
' Marriage and stiidhan ’ 656n, 770, 
772n. 798n. 

Banishment, as punishment for officers 
and judges taking bribes 253, 404 i 
as punishment for brahmana offen- 
. ders 404 ; as punishment for perju- 
red brahmana witnesses, for those 
guilty of embezzlement qr of playing 
with fidse dice 404; as punishment 


ioso 

for witchcraft 406; as punishment 
for gambling in secret 540; often 
associated with branding^404. 
£arhadratha dynasty 8^. 
Barhaspatyas, school of, on Artha&stra 
3. 48. 106. , j 

Barhaspatyasutra, 1^, 48, 80, 172, 240, 
630n. 869. v 

Barnes, Mr. Harry E., on 'story of 
punishment ' 255n, 388n. 

Barnett, Dr. L. D. 146n, 

.Barua, Dr. 94. 

Basak, Dr. R. G., author of 'History 
. of North-east India ’ 925n. 

Battle, ancient procedure for making 
■ a king ready for 228-229 ; distribu- 
tion of booty acquired in 212 ; per- 
sons that were not to be attacked in 
209-210;. rites to be performed by 
king before 212 ; victory in, doubt- 
fnl 225. 

Baudhayanadharmasutra, specially stu- 
died by I'aittirlyas 853. 

Baudhayana, Dharmasutra of 27, 36, 

. 154, 166, 175, 189, 194, 209, 250, 

. 276, 343-44, -403-4. 417. 420,443, 
517, 526, 551n, 567, 573,598, 608. 
613, 614, 617, 623-24 . 641n, 642n, 
643-44. 655, 656n, 659, 660, 663, 
668, 6900, 698n, 700, 702, 707, 712, 
719, 736. 741, 746, 747n. 763, 771, 
805, 832n. 856. 858, 866, 875, 878, 
. 933.938,943,954, 957,959,960,963. 
Baudhayana, grhya^M^tra of 76, 
135, 664n, 688. 

Baudhayana-grhya-paribha» 642n. 
Baudhayana-pitrmedha-sutra 104. 
Baudhayana, smrti of 755, 793. 
Baudhayana, ^utasutra of 28, 61n. 
Baverujataka, 934, 

Beal's ‘ Buddhist Records of the Wes- 
tern World • 30. 40, 143n, 164, 204, 
376n, 924n. 

'Benefit of doubt 360. 

Beni Prasad. Dr. 16, 31,. 49, 91, 94, 
117n. 

Bvolzhmmer on 'the World’s Legal 
'ri^UOTOphiesM’Sn. 245, Sfiln. 
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Best on ‘Evidence’ 331n, 338, 356n, 
359n. 

Bhaddiya, cousin of the Buddha was 
raja of Kapilavastu at one time 90. 

Bhadrababu, a great Jain sage connec- 
ted with Candragupta by Jains 102. 

Bhadrasena, a king killed in his queen’s 
chamber 85. 

Bbagadatta, king of Pragjyotisa 203, 
937, 

Bhagavadgita 8, 22, 57, 169, 211, 881. 

Bhagavatapurana 24, 26, 60, 183, 627, 
872, 873, 892, 896n. 897n, 899, 
923-25. 

Bbaisajya mantras 75. 

Bbamatl, com. on Sankara’s Vedanta- 
sutrabhasya 781 n. 

Bbandarkar, Prof. D. R. 16, 20, 90, 
92, 103, 

Bbandarkar Oriental Research Insti- 
tute, Annals of 164, 245, 307, 316, 
904. 

Bbandin, cousin of Harsa, proposed 
the latter’s election as king 31, 

Bharadvaja, expounder of rajadhamta 
2,3, 4, 11, 12, 83, 232 ; views of 
criticized by Kautilya 12. 

Bharadvaja, grbyasutra of 685n. 

Bharadvaja, or Bharadvaja, smrti of 
429-31, 441,493, 496. 

Bbaramvas, dynasty of 70, 76. 

Bbarata, son of Dusyanta, adopted 
Bharadvaja, a brahmana 675. 

Bbarata-itibasa-samwdhaka - mandala 
81. 817. 

Bharatasavitrl, astronomical data in 
909, 915, 917. 

Bharatavar^, aspirations to bring the 
whole of, under ‘one umbrella' 137 ; 
dimensions of 67 ; is the first of the 
nine varsas of Jainbudvlpa 134, 935; 
is karmabhfimi (land of action } 
134; king conquering whole of, is 
styled saiprat 67 ; Pnia^ -ww 
eloquent over 137 ; regard for, as A 
unity from a religious point pf iriew 
137. 

Bh^ci 44, 393n, 451,619, 
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Bhsisa 211n. 

Bbiskaracarya 122n. 

Bhaskaravarman, Nidhaupur plate of 
898. 

Bhat, Mr. Bhaskar Vaman 378. 

Bhatarka, founder of Valabhi dynasty 

202 . 

Bbattacbarya, Mr. Batuknatb, 966. 

Bhattoji, author of a commentary on 
Caturvim^timata 926n, 928n, 930, 
940, 944, 949-50, 957, 961. 

Bbavabhdti 243. 

Bbavanatba.anthor of Nayavi veka 550n. 

Bbavaprakasina 136. 

Bbavisyapurana 7, 737n, 840, 844n, 
873, 905n. 

Bbeda (an upaya) 174. 

Bbide, Prof. H. B. 924n. 

Bbikkbus, some of whom were styled 
dbammapanikas 290. 

Bbima 79, 172, 203, 210, 232, 937. 

Bbtsma, 79; advice of, to soldiers 58; 
bad a goiden tala tree as flagstaff 

. 208 ; performed A^amedba, though 
not married 845-46. 

Bbismaparva 58, 135, 203, 205, 208-9, 

, 211,903,905,906, 908n, 909, 912, 
915, 918-920. 922. 

Bhoja, author of Yuktikalpataru 13. 

Bhoja, see under D^dakya 52. 

Bhojakas, held Veda unautboritative 
871. 

Bhojas, kings of Satvatas in the south 
were so called after coronation 73 ; 
mentioned in A%ka's Rock Edicts 
65. 

Bhrgu 183, 282, 283, 

Bbuji^a, meaning of 813-814. 

Bibhisana 69 

Bible 36. 

Bihar and Orissa Research Society, 
Journal bf 265, 892. 

Blasphemy Act (in England ) 61 6n. 

Bluntschli 20, 237. 

Bombay Agriculturists Debtors Relief 
Act 425. 

Bombay Gazetteer 102, 198, 225 , 268, 
366n. 

Bombay Pleaders' Act 290. 


Bombay Regulations 290, 575n. 

Borradaile 728-29. 

Boundary dispute 502-50S ; five kinds 
of, acc. to Narada 502-503 ; king 
last resort in settling 505; proce- 
dure for witnesses who were to 
define boundary in 503-504 ; several 
kinds of witnesses as to 504 ; single 
person was not ordinarily to under- 
take to define boundary in 505. 

Brahma, is deemed to have appointed 
Mann king 34 ; is said to have 
composed a work on the four 
purusarthas 4, 33. 

Brahmacarin, heirs of 764-765; 
of every varna forbidden to drink 
madya 965 ; sexual intercourse for- 
bidden to 846 ; two classes of 764. 

Brahmacarya, for long periods, for- 
bidden in Kali age 863-64. 

Brahmagupta 890, 896^ 

Brahmana, can perform Avesti as an 
independant sacrifice, though not 
in Rajasuya 38 ; could be sentenced 
to death, icc. to Kautilya and 
Katyayana, in certain cases 398-99 ; 
could wield arms in danger 517; 
empires and kingdoms 39 ; gifts 
made to a b. are inexhaustible 
treasure for the king 228 ; guilty of 
murder, theft oi gold, forcible sei- 
zure of land was to have his^eyes 
covered over with cloth throngboni 
life 397 ; guilty of perjury banished 
352; killing an atetayin b. not 
punishable by king 518; learned, 
was exempt from taxation 190 ; liable 
to pay under a decree was given 
easy instalments and not made to 
work 384 ; limited authority of king 
over 25; living in Brahmavarta, 
Knruksetra and a few other countries 
was to be looked up to by all as 
to actions and practices 137; may 
perform Vajapeya sacrifice for 
Svaraj}ra 65 ; not to stay in a city, 
but in a village abounding In water, 
fuel, ku» 154 ; not to stay in the 
kingdom of a wdra 39; offender 
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not to receive corporal punishment, 
but may be banishd 39&, 522, 526; 
offender can be kept confined in 
a secret place 397, 398n: was for- 
bidden from being a samitr or sell- 
ing soma plant 952 ; was forbidden 
to engage sudras as cooks in Kali 
or eat at their houses 952-53, 958 ; 
was not to be a slave 484 ; wealth of 
heirless b. was not to escheat to the 
king but was to be given to other 
brahtnanas 762. 

Brahmanabala, com. of Kathakagrhya 
880, 

Brahmanas, alone entitled to drink 
soma 952 ; hating, opposing and 
calumniating b. are Indications of a 
man's approaching fall 228 ; not 
studying or expounding Veda or not 
keeping sacred fires become equal to 
Sudras 344n ; punishment of death 
, for b. forbidden in Kali 942 ; separat- 
ing from their fathers against the 
tatter’s will were unfit to.be invited 
at a OTddha 566-567, 

Brahmanaspati in the Rgveda 415. 
Brahmindapurana 10, 892, S95n, 896n, 
899-900, 

Brahmapurana 67, 75n, 82, 134, 135, 
228, 234, 642n, 857., 890, 892, 895n, 
896n, 923-24, 955, 966, 
Brahmasphutasiddhanta 896 n. 
Brahmasutn, (seeVedantasutra),725n. 
Bfahmayamala, a Tantra 215. 

Brahmt alphabet, origin of 306-307; 

• why so called 308. 

Branding, as a punishment 403 , 540 ; 
on the forehead with certain marks 
in the case of certain offences, if 
offender did not perform praya^itta 
397, 403 ; practised in Rome and 
Britain against offenders 397, 403. 
Brew, Dr. J. M. 391. 

Bi^hadarauyaka Upanisad 97, 135, 162, 
176, 613n, 641n, 643, 841, 957, 
Brhad-devata, a work 42, 359n, 609. 
Brhadratha, last Maurya'kutg killed by 
. liis senapati 86. 


[V<d. 

Brhad-Visnu 721a. 

Brhad-Yama 534, 

Brhan-Manu 738. 752. 

Brbannaradlya-purana (see under Nira- 
diyapurana); 869, 928n. 

Brha^ti, writer on Rajadharma 2-4, 
6, 167, 178, 208, 255n; derives the 
word rajan 28; held that fighting 
should be avowed as far as possible 
173 ; is alleged to have abridged the 
work of Brahma 4 ; on land tax 191. 

Brhaspati, smrti of (on vyavahara not 
yet recovered) 121n, 156, 158,206, 
244, 258-61, 272, 273, 275,277-78. 
281n. 282, 284 , 286, 291, 294, 297- 
299, 303-4, 306, 308-310, 312-13, 
317, 318n, 322, 326,327. 331-32, 334. 
340-343, 345n, 346-348n, 352. 355, 
357-359, 363, 364, 370, 375, 380.383n, 
387, 391, 393n, 396, 409-10, 417-20, 
423-25. 428-29. 431-39, 442-45. 
451-52, 45fr-58, 462-63, 465-469, 
471, 472, 474, 476-78, 480-81, 483, 
488-89, 491-493n. 494, 496,498, 501, 
503-08, 511n, 513-16, 520, 522, 525- 
26, 529, 531r32, 537-38, 540, 554, 
568, 572, 574-76n, 580, 584„ 586, 
587, 589, 590, 593n. 596, 598, 501, 
607, 609, 619, 621, 623-26, 632, 634, 
637, 639 , 642 , 644 , 646. 651n, 652- 
53, 655, 702, 709. 714, 717, 720, 721, 
733, 736, 748, 752n. 754n, 760, 763, 
766, 769, 772n, 790, 799n, 800, 809. 
861, 867, 868, 882, 885, 926, 942, 
948. 

Brhaspati, smrti of, holds Mann in 
high esteem bnt rardy criticizes it 
also 590n. 

Brhaspati, work of (in prose) 452n, 
602n. 

Brhat-Para&ra 13 , 98, 170, 173, 197,’ 
209. 211, 391, 860. 869. 

Brhat— saihbita of Varahamihira 82. 
85. 89. 122, 126. 136, 146n. 180. 230, 
407, 897-98, 906n, 907, 916, 917, 
919n, 922. 

Brhati, com. of Prabhakara on Jai- 
mini 836n. 
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Bribe, defined 473 ; person taking b. 
or the intermediary was fined bat 
not the man who ofifered it 473. 

Bricks, baked, required in Agnicayana 
180. 

Brothers, are heirs after parents 723 : ; 
of fan blood preferred to those of | 
haK 725. ! 

Brother’s son’s son, position of, as j 
heir 731-32. 

Brown C. J. 122n. 

Bnddha, knew 64 scripts 308 ;• Suddho- 
dana, father of, was rtiji oi the. 
Sakyas 90 ; wheel of dhanna of 66. 

BnddhacariU of Asvaghosa 5. 

Buddhist countries took their law of 
succession from the Mannsmrti S60, 
640. 

Buddhist doctrines about monasteries, 
ahiihsai, charity are not to be 
deemed to be authoritative 842-843. 

Buddhist influence, on the Mitaksara, 
examined 640-641: on the Daya- 

’ bhaga 359-560. 

Buddhist philosophy, some tenets of, 
may be useful in their own way 
839-40. 

Budhabhusana 13, 107, llOni, 117, 

; I63n, 184, 203n, 215, 400 d. 

Buhler. Dr. 195n,‘307, 486n, 605n, 

• 733n. 

Burden of proof, of an affirmative 
proposition is on him who asserts 
it 304 ; rules about 304 ; seibhyas 
to consider the question of 304. 

Burma, indebted to Mannsmrti for its- 
laws of inheritance 640-641 . 

Caesar, Julios 24. 

Cakravarti, Dr. P. C, 213, 

Cakravartin 24. 66; territory of 66-67. 

Cakravartins, names of six 67 ; said to 
be seven in Harsacarita 67. 

Calamities: among divine c. floods are 
more devastating than fire 233 ; 
divine and human 118, 120; natural, 
are six 163 ; removal of divine c, 
how effected 228. 

Cambodia 756. 


mi 

Canakya, 5, 7. 86. 120 ; killed rme of 

the Nandas 86. \ - 

Cande^vara, author of' Rajsmftiratna- 

kara 13. . 

Candragupta, a Gupta emperor “M. 

Candragupta, a Maurya Emperor 192 ; 

abdicated in favour of his son, acc,- 

to Jain tradition 102. 

Capital, (see nagaraka, palace) 178ff; . 

administration of 149, 182; census 

of the inhabitants of 150; ditch 

constructed round 181 ; gates of, 

should face south 1 ; hOw and where 

to be built 181 ; loss of, more 

serious than the loss of some 

territory 178 ; may be inside a fort or . 

ontside 181 ; officer called nagein^ ' 

to look to affairs of 149 ; position of 

palace and offices in 181 ; rendered 

gay by players and dancers 180 ; 

storing oi necessary commodities in 

181 ; temples and shrines of certain 

. deities in 181. - ' 

Caritra, meaning of 260-261, ' 

Caritrabandhaka 435. '• ■ , 

Carrier, liability of, for loss or 

deterioration of goods 479, ■ •* 

. \ 

Cixvaka 871, 

Caste Disabilities Removal Act 547n, 

667 ; abrogates the mle of ancimt ^ 
Hindu law about pt^ita 616. . 

Cattle, even princes went to eunmerate 
and supervise 161; straying, into 
fields 500-501 ; superintendent of 
148-149. 

Cathratra, a sacrifice 662n. 

Caturmasyas, seasonal sacrifices 676n, 
704a. 

Catarvargacintamani,.of Hemadri 929, 
Caturvim^timata 122n, 871. 

Caula, usages about 883. 

Cauroddharanika, an officer 168, 464, 
Ceylon, sea voyage to, frequently men- 
tioned in literatnre 937. ' ' 

Cbalas, were fifty, for which the king 
could pnnish without a private com-. ' 
plmnt 266. 

Champa, a work by Dr, R. C. Majum- 
dar 641n. ^ 
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Champerty, not encouraged by ancient 
Hindu Lawyers 288. 

Cbandogya Upanisad 49n, 92, 135, ! 

16^. 167, 226, 362, 387, 613, 888. 
Chan- toon, on ' Principles of Buddhist 
Law ’ 641, 

Chariots, of great warriors were drawn 
by four borses and had two wheels 
205. 

Charities called 451. 

Chatterji, Dr. Bijan Raj 756, 934n. 
Child, no gift nor sale of, allowed, acc. 
to Sp. 643. 

Chowries, symbols of royalty 82. 
Chullavagga 91, 246. 

Cina, country of 53. 

Cities, ancient Indian 183 ; frequently 
mentioned in the Rgveda 179-180 ; 
gates of, were named after cities 
. which faced them 180 ; of asuras 
constructed with ayas, silver and 
gold 180. 

Civil Procedure Code (of India) 301 n, 
303n, 306, 345n, 3S0n, 384, 404n, 
Clergy, benefit of 398n. 

Clothes, declared impartible by Manu 
589-90. 

Codification of Hindu Law, objections 
to, considered 820-823. 

Coins, examiner of 144; fines in re- 
lation to 253 ; weights of Indian, 
varied at diflferent times and in diffe- 
rent countries 121n. 

Colebrooke 447o, 575n, 688,878. 
Comet, appearance of, portends im- 
pending calamity 916-17. 
Commander-in-chief 127 ; most be a 
k^triya or a brahmaiu 127 ; quali- 
fications of 127. 

Commentators generally embody pre- 
existing customs of their conntries 
729n. 

Commerce, duties of superintendent 
of 145. 

Compact series of heirs 731, 

Concubine, right of, to maintenance 
763, 811-815, 

Confiscation, of all property as punish- 
ment 404 : for perjury and for judges 


taking bribes 532; for rape 535;. 
tools of trade or craft not to be 
seized when c. ordered 404, 

Conflict: in case of c. between two 
wnti texts, there is an option 863 ; 
in case of c. between smrtis and 
authoritative digests or commenta- 
ries courts have to follow latter 
599n, 753n; in case of c. between 
smrti and sistacara the latter is 
Weaker acc. to Purvamlmaihsa 629, 
874 ; in case of c. between laws or 
usages governing the two parties, 
»stra prevails 862. 

Conqueror, duties of 71 ; duty of, to 
place on -the throne of the conquered 
country a brother, son or daughter 
of the late king 40, 231 ; three kinds 
of 69; should sow dissensions among 
chiefs and the people, corporations 
and their leaders 174; to respect the 
customs of the conquered country 
71,231,859.860, 

Contracts, ( see under. 'transactions’ ) ; 
analysis of the conception of c. in 
general by Sanskrit writers 411 ; made 
by incompetent persons are invalid 
412 ; not to be entered into with 
soldiers and king’s servants 207 ; 
persons incompetent to enter into, 
such as minors, dependents etc. 412, 

Contract Act (Indian) 312n, 412n, 
427n, 433n, 457n, 458n, 460n, 481n. 

Coparcenary; characteristics of c, 
property acc. to Layabhaga 561- 
562 ; characteristics of c. property 
acc. to Mitak^a 591-92 interest 
of members in c. property is fluctua- 
ting 561 ; is smaller than a joint 
family under the Mitaksara 591 ; not 
existing between fa ther and son under 
the Dayabhaga 594 ; ownership of c.. 
property is joint and in whole body 
of co-owners 561 ; starts on thb 
• birth of a sominder the Mit., while 
starts on father’s death undw 
Dayabbaga 562, 594. 

Copperplate, grants os, were sometitstea 
forged 314-315; Sohagpur 
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tion on^ is earliest on c. yet dis- 
covered 307. 

Corarajjoka, an ofiScer 168. 

Coronation, materials for 73, 76; 
mantras to be recited at 73, 74 ; of a 
king acc. to different works 72-82; 
of Indra described in Aitareya 
Brahmana 73 ; of crown prince, com- 
mander in chief etc 79 ; of Sambbaji 
81 ; of Shivaji 81 ; part of principal 
virtuous ladies in 81 ; Purinic rites 
of 79; to be performed one year 
after the death of the previous king 
77-80. 

Corporations, administration and work 
of, 157 ; as tribunals 280-281 ; of 
purohitas at temples and sacred 
places 488 ; were powerful and had 
a measure of self-government 97. 

Corpus Inscriptionum Indicarum, vol. I 
(on A^kan inscriptions) 60, 69, 94, 
100, 112n, 139, 190, 246, 390, 406, 
890. 

Corpus Inscriptionum Indicarum, vol. 
Ill (vide also under ‘ Gupta Inscrip- 
tions) 213. 

Council of ministers, consultation with, 
to be in secret 108 ; king or chief 
minister presided over 91 ; mention- 
ed in Awka's edicts 107. 

Countries, long lists of, in the 
Mahabharata 135 ; names of c. are 
same as those of people residing in 
them 134; mentioned in the Rgveda 
and the Atharvaveda 135; m. in the 
Brahmanas 135 ; m. by Fanini 135n; 
m. by Mahabhasya 13Sn ; m. in the 
Kavyamimamsa 136. 

Country, land of Kuruksetra, Matsyas, 
Surasenas is chosen as one's 134; 
qualities of the soil of a good 133 ; 
same c. has sometimes two names 
135; Sanskrit words for 138 ; wealth 
of, consits in food crops and abun- 
dance of cattle 161. 

Court, house was to be decorated 
with flowers, paintings 277 ; king as 
original as well as appellate c. 268, 
270 ; presided over by king or chief 
129 


justice was highest 280 ; some 
merchants were associated with c. 
in the task of deciding cases 275 : 
time for holding c. 277 ; was to cal^ 
in the aid of outsiders in deciding 
certain cases 284 ; was constituted 
by the pradvivaka and the sabh 3 ras 
274. 

Courts, civil and criminal matters tried 
in ancient India by same c. 259; 
classes of State c. 281 ; could be ' 
attended by learned men, who though 
not appointed as judges could state 
their opinions 274 ; dharmasthiya 
and kantaka^dhana c. 252 ; four 
kinds of 277 ; grades of 280-281 ; 
holidays for 277 ; inferior c. recogni- 
zed in the smrtis, 280 ; law and 
equity administered by same 259 ; 
judges of, to give unanimous deci- 
sion 274 ; matters within the purview 
of kantaka^dhana c. 252 ; opinion 
of majority of judges of c. to pre- 
vail 275; people present (ezbept 
learned brahmanas) were not to 
interfere by speech in work of, 274 ; 
punishment for clerks of c. for 
wrongly taking down depositions 276; 
should be established for groups of 
10, 400, 800 villages 273 ; to consider 
burden of proof after defendant's 
reply 304. 

Court fees, fines taken from defeated 
litigants in civil disputes virtually 
were 294-295, 382 ; whether payable 
in ancient and medieval India 
294-95. 

Cow ; called Anubandhya was sacri- 
ficed at end of Agnistoma in ancient 
days 627, 865 ; occasions on which c. 
was sacrificed in ancient India 939 -40 ; 
sacrifice of, condemned in Kali age 
627. 865. 

Cows, owners of, not to be fined for 
loss caused by c. at times of festivals 
and sraddhas 501. 

Creditor, (see 'debts' and 'recovery 
of debts') ; a brahmana c. bad pri- 
ority over one of another caste 441 ; 
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duty of, to pass a receipt for part of 
debt paid 442 ; if creditor refused to 
pass a receipt on request, he lost 
balance of debt 442 ; should tear 
off bond vfhen whole debt paid or 
should pass a document of release 
442. 

Criminal Procedure Code ( Indian ) 
398n. 402n. 

Crime, ancient law of, was drastic 390; 
child under five was not deemed to 
be guilty of crime 395 ; definition of 
386; fines came to be ordinary 
punishment for many a c. 390 ; five 
titles out of 18 are connected with 
511; law relating to, not found in 
one place in ancient works 412 ; list 
of capital crimes was much smaller 
in ancient India than in the mediae- 
val West 390 ; was also a sin in 
many cases and entailed religious 
sanctions 387. 

Criminals, comparatively humane treat- 
ment of 388n, 

Criminology, divergent views on 393. 

Crops 162 ; harm to. by animals stray- 
ing into 501 ; two, grown in the 
year ordinarily 500 ; various ways of 
raising 163. 

Cuda (tonsure), ceremony of 679a. 

Cunningham, General 121n, 122a. 

Customs (see under ’usages’); and 
Dharma»stra works 856ff ; burden 
of proof of, 970 ; cannot be ex- 
tended on grounds of analogy 
876-877; difference between usages 
and c. 826 ; differing c. of the 
North and South 858 ; enforceabi- 
lity of 859 ; essentials of valid c. 
970-71 ; instances of local 862 ; 
meaning of c. of country or family 
862, 863 ; must have characteristics 
of antiquity, uniformity and notoriety 
826n ; of countries, castes and fami- 
lies are binding if not opposed to 
Veda 857 ; once in vogue may be 
abandoned by people 876 ; of several 
countries differed 878; of castes, 
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881 ; strength of, in conflict with 
smrti 849-850 ; requisites of, accor- 
ding to Purvamimamsa writers 853- 
854, 876; c,, acc to smrtis and com- 
mentaries, that were opposed to Veda 
or were immoral or harmful to others 
were not to be enforced 859. 

Dagger marriages 972. 

Daftari, Dr. K. L. 903-4, 906, 912. 

Daiva, relation between human effort 
and 168-169 ; success depends on 
both, effort and d. 169. 

Daksa, smrti of 403, 471n, 846, 872, 
941. 960, 963. 

Daksinapatha, is a fourth of Bharata- 
varsa 136. 

Dambhodbhava 52, 202. 

Damdupat, rule of, 422-424 ; rule of, 
acted upon in modern India 425. 

Dana (an upaya) described 174. 

Danakhanda (of Hemadri) 154, 

Dancing girl, refered to in the Rgveda 
534. 

Danda (a king) 53n, 

Danda (an upaya) 175 ; 238 ; absence 
of, leads to chaos and anarchy 238; 
if foolishly wielded recoils on the 
king’s head 26 ; if properly handled 
advances three purusarthas 26; im- 
portance of 21-22, 51 ; raised to the 
position of a divinity 22. 

Dandakya Bhoja, a king who perished 
through lust 32, 53n, 55. 

Dandaniti, a work of Ke^va 13, 264, 
265n. 403. 

Dandaniti 5 ; four objects of 6 ; identi- 
fied with ArthaMstra 843n; identified 
with rajadharma by Santiparva 5 ; 
meaning of 5 ; said to be the support 
of the world 6 ; said to have been 
produced by Sarasvati 6 ; was special 
concern of ksatriyas 5. 

Dandaparusya (assault) 513ff. 

Dandaviveka, a work 124n, 176n, 191, 
243n,391n, 392, 393n, 394-5 , 400, 
403. 

Dandl MahadevI, a queen 40. 
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Daraknmaracarita, 7, 45, 48, 55, 144, 
171, 203, 222, 276, 277, 390, 400, 
440n, 541, 936, 937. 

Da^paradhika, an officer 264. 

Da^atba, desired to make Rama 
Crown Prince with people's approval 
29, 42 : had eight ministers 106. 

DasT, who is 602n, 707. 

Dasiputra 600-603. 

Date, Mr. G. T. 213. 

Dattaka son 662-699 ; definition of 
647 ; even Rgveda is against having 
d. s. 662 ; instances of, in Vedic 
Literature 662-663 ; of a widow 
held entitled hy P. C. to open up a 
partition made several years before 
671 ; placed very low in the list of 
secondary sons by several smrti 
writers 650 ; smrti texts and digests 
on 664 ; sutras except that of 
Vasistha and smrtis contain very 
little about 663. 

Dattakacandrika 644, 648n, 664-65, 

. 667n, 669, 675, 679-80, 682, 683n, 
685n, 686, 691, 696.-98n, 699; 

branded as a forgery by certain 
writers 664; regarded by Privy 
Council as of highest authority on 
adoption 664-665. 

Dattakamimamsa 644, 646n, 648n, 

654, 655n, 663n, 664, 666n, 667-68, 
675, 676n, 678n. 679-80, 682-84, 
686, 687n, 688,691, 696-98n, 926; 
regarded as of highest authority on 
adoption 664-665. 

Dattanapakarma or Dattapradanika 
471-475 ( see under ‘gift’ ). 

Dattasiddhantamanjari of Balakrsna 
649n, 667. 

Daughter, as heir, 712-719; illegitimate 
d. does not inherit even to a sudra 
father 717 ; indigent married d. 
preferred to well-to-do married d. 
715 ; takes a limited estate like a 
widow except in Bombay Presidency 
716-717; unchastity no bar to 
succession of daughters (except under 
Dayabbaga) 717-718 ; unmarried d. 


preferred to married d. as an heir 
715. 

Daughter-in-law , not an heir in the 
whole of India except in Bombay 717. 

Daughter’s son, as heir 719-720. 

Davids, Mr. Rhys, author of 

‘ Buddhist India ’ 90,91, 123, 135, 
156, 159, 183, 307. 484. 

Day, was divided into eight parts, in 
the 2nd of which justice was adminis- 
tered by king 242. 

Daya, meaning of 543-44; two varieties 
of 546. 

Dayabhaga, a work, 475, 519n, 545, 
546n, 547n, 550n, 553n, 554n, 556- 
58. 560-61, 563, 567n, 569, 572n, 
573, 578, 579n. 580, 581n, 582, 583n, 
584, 585n, 586n, 587, 589, 592, 593n. 
594, 595n, 598, 601, 602n, 606, 607n, 
610n, 617n, 618n, 619n, 620, ’6230, 
625n, 634-37, 639, 649n, 650n, 651n, 
698, 700n, 702, 703n, 705n, 706n, 
707n, 708, 710n, 712, 715-718n, 719, 
720n, 721, 725, 726, 732 , 734 , 736- 
38, 740n, 741-43, 745-47, 749, 753, 
760, 762, 764, 766, 768, 77ln, 772, 
772n. 773, 774n, 775, 777n, 778, 
781, 784n, 785, 787n, 790n, 791n, 
792n, 793, 798, 799, 809n. 

Dayabhaga ( see under * doctrine of 
spiritual benefit ’, ‘ sapinda ’ ) ; differ- 
ence between the Mitak^ra and 
D. 558-559 ; holds that ownership 
arises on the death of the previous 
owner 547 ; obliterates distinction 
between gotrajas and bandhus made 
by Yajnavalkya 742-43 ; origin of 
peculiar doctrines of 559-560 ; out- 
standing works under D. School 544; 
school named after D. is predominant 
in Bengal 544 ; school, not affected 
by the Hindu Law of Inheritance 
Amendment Act 749. 

Dayabhaga (partition of wealth) 543ff; 
partition and inheritance are main 
topics under 544. 

Dayakrainasangraha 544, 798, 
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Dayatattva 544, 546n, 553n, 556, 558, 
561, 567n, 568n, 572n, 575n, 581n, 
592n, 609n. 610n, 620n, 634n, 637n, 
700n, 701n. 733, 738n, 739, 745n, 
747n, 760, 777, 779n. 781. 

Death; all persons except brahmanas 
could be condemned to sentence of, 
for certain grave offences 400 ; argu- 
ments against sentence of 399; as 
expiation for grave sins forbidden to 
brahmanas in Kali age 942; day of 
collection of bones after 951; gene- 
ral rule that one (except a brah- 
mana) who causes death by violence 
should be sentenced to 526 ; in- 
fighting for the protection of cows 
and brahmanas is specially commen- 
ded 58 ; in protecting property of 
brahmanas led to heaven 1 ; in vari- 
ous modes as punishment 256, 400 ; 
no punishment for accidental d. 58 ; 
no sentence of d. for crimes due to 
negligence 526 ; punishment of, not 
indicted on women and brahmanas 
in early British rule 397; punish- 
ment of, for murdering a man, for 
abducting human beings, women 
or for theft of jewels or for rape, 
sexual intercourse with a woman of 
higher caste 256, 401, 522, 526, 532 ; 
sentence of, to be avoided even in 
great ofifences 399-400 ;' sentence of, 
for a woman guilty of poisoning, 
incendiarism, attempt to kill her 
husband, elders "or child 401. 

Debts, (see under ’damdupat’, 'reco- 
very of debts'); distinction between 
antecedent debts and other debts of 
father drawn by P. C. has no basis 
in the texts 450; father, husband 
and wife are not bound to pay res- 
pectively son’s, wife’s or husband’s 
personal d. 451 ; five classes of, 
acc. to Anuasanaparva 4 16 ; four d. 
owed by alt men, acc. to Sdiparva 
grandson’s and great-grandson’s 
liability to pay ancestor’s d. 443 - 444 ; 
grounds on which liability to pay 
another’s d- arose 442 ; idea of three i 


d, owed to gods, pitrs and sages 
414-416 ; idea of liability to pay off 
one’s d. was developed even in very 
ancient times 414 ; incurred for the 
purposes of the family by anyone 
such as a son, brother, wife, slave 
were payable by the head of the 
family 451 ; modern law about liabi- 
lity of sons, grandsons and great- 
grandsons to pay d. 444-446 ; must 
be paid by him who takes the wealth 
or widow of the deceased 443, 448* 
449, 453 ; no basis for distinction 
between secured and unsecured debts 
of father in smrtis 449-450 : non- 
payment of, was believed to lead to 
being born as a slave or a beast in 
the creditor’s house 416-417; order 
in which persons were liable to pay 
another’s d, 452-454 ; owed to the 
Crown or learned brahmana have 
precedence over all other 441-442 ; 
propositions about son’s liability to 
pay father's 444-445 ; sale of de- 
btor’s property for recovery of 441 ; 
sanctity of monetary d. arose from 
the obligatory nature of d, owed to 
gods, manes and sages 416; son’s 
liability to pay father’s suretyship 
debts 447 son not liable to pay 
illegal, immoral or avyavaharika 
debts of father 446-448 ; son’s liabi. 
lity to pay father’s d. during latter’s 
lifetime 445-446 ; son’s pious duty 
to pay off father’s debts even if he 
received no property 417, 442-443 

445 ; time when d, must be returned 
425. 

Deccan Agriculturists’ Relief Act; 
adopts the rule of damdupat for all 
agriculturists, whether Hindus or 
not 425. 

Decision (see ’judge ’. ’law-suit’) ; by 
caritra 260-261 ; by dharma illus- 
trated 260 ; by oaths and ordeals 
when no witnesses available 358 ; 
by royal command 261 ; by vyava- 
hira, explained 260 ; four modes of 
arriving at 260-262 ; is not a fida 
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of a law-suit. acc. to spme 379 ; 
parties were asked to leave court 
when chief justice and sabhyas were 
considering the d. to be given 379 ; 
precedents employed in arriving at 
380 ; presumptions as means of 355- 
356 ; should not be arrived at by 
mere reliance on sastra or texts but 
should also be based on reason and 
equity 259, 357 ; usages as means 
of 260-261 ; was based on eight 
sources 379 ; when unjust d. given, 
one quarter of the sin falls on each 
out of the litigant, witnesses, judge 
and king 276. 

Decree ( see 'brahmana', 'judgment ’) ; 
different ways of executing a 383- 
384 ; for satisfaction of a d., a poor 
debtor ( except a brahmana ) was 
made to work for creditor 384 ; when 
debtor was sent to jail in execution 
of a 384. 

Defamation, truth of implication in, 
did not afford protection 512. 

Defendant; cannot raise a counter 
claim in some cases 302 ; cases in 
which d. must make a reply at once 
296 ; characteristics of a good reply 
of d. 300 ; fines against d. for not 
being ready with his defence 296 ; 
not giving a reply even after time 
is allowed may be declared to be 
defeated 302 ; rules about adjourn- 
ment granted to 296 ; rules about 
putting under restraint the d. 290- 
291 ; roles about summoning a d. 
286-287 ; was to reply in writing to 
the plaint 300. 

Delay, in the disposal of law suits 296. 

Democracies, of Oxydrakoi, Malloi, 
Siboi and others referred to by Greek 
writers 90. 

Democracy, true, did not exist even in 
Greece or other countries of the 
West, 15 , 20, 93. 

Dependents, what persons are 412. 

Deposit (see under 'fine’, ‘ interest’) 
454-458 ; care required as to ad. 
is same as that in a pledge 456 ; 


differs from pledge or mortgage 455 ; 
duty of person holding ad. 456 ; if 
d. not returned on demand, loss of 
it falls on holder who is also liable 
to be fined 457 ; must be returned 
in same condition and to the deposi- 
tor himself and not to his co-owner 
456 : person accepting a d. is estop- 
ped from recognizing the title of any 
one except the depositor 457 ; return 
of, to whom to be made 456-57 ; 
rules about, extended to other bail- 
ments 458-459 ; smrtis extol the 
undertaking to accept a deposit 455. 

De^, extent of a d. varied 138; gover- 
nor of, was called rastrapati or ras- 
triya 138. 

Deshmukhi vat an 631. 

Deshpande vatan 631. 

Deuteronomy 389n. 

Devabhuti, a Suhga king, was killed 
by his minister 86. 

Devadasis, that bad stopped temple 
service, were given work by superin- 
tendent of weaving 146. 

Devala, smrti of 553, 556, 610n, 614, 
617, 620, 626, 632n. 644, 649, 650n, 
651n, 702, 763, 777, 787, 791, 860, 
873, 943, 948-49, 951, 956, 960. 

Devapala, com. on Katbakagrbya 880. 

Devapi, story of 41-42, 608-609. 

Devarata 715. 

Devasvamin 679, 715, 779. 

Devipurana 181, 234, 910n, 911. 

Dbammapada 185n. 

Dhammathats, Burmese Law books 
641n. 

Dhanurveda 49, 179, 215. 

Dbanus, as measure of length 500n. 

Dbarana, a silver coin 122. 

Dbare^ara, an author on dharma^stra 
549, 557, 704n, 705 715, 733 ; held 
the view that ownership is known 
from »stra alone 549; held the view 
that the allotment of a special share 
to the eldest son was given up by 
people 628. 

Dharma, meaning of, in partition 572. 
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Dbarma, aids to the understanding of 
827 ; d. and truth are identical 97, 
260 ; flourished in perfection in Krta 
age and declined progressively in the 
succeeding yugas 244, 890-91 ; idea 
of, took the place of the conception 
of Ha 244 ; intances of the trans- 
gression of d. by ancient heroes and 
sages 845-849 ; is more powerful 
than the mightiest 97 ; observance 
of, was the great social and political 
ideal in India 97 ; parisad, final 
authority in matters of 101 ; sources 
of 825-827, 863 ; usages as source of 
825-827, 863 ; was the supreme 

power in the State and was above 
the king 241. 

Dharmadhikaranika or — dhikaranin, 
qualifications of 126. 

Dharmadhyaksa, exercised the same 
functions as Furohita did in ancient 
India 126, 

Dharmadvaitanirnaya 122n, 878, 944n 

Dharmas, differ in different yugas 627 
628, 869; should not be practised' 
even though sanctioned by ^stra, if 
condemned by people 628-629, 869. 

Dharmasastra, and customs 856ff; illus- 
trations of conflict between Artha, 
»stra and D. 9 ; in case of conflict 
of D. with practices or secular 
matters, king to decide acc. to D, 9; 
relation of, to Artha^stra 8-9, 868 ; 
was called smrti 10 ; writers on, had 
a low estimate of human nature 238; 
writers on, insisted that Dharma 
was king of kings 176. 

Dharmasindhu, a work 615, 669, 675. 
679, 688-89, 692, 695-97, 739, 759, 
877, 930, 940, 945, 947, 954. 

Dharmastha (judge) 273 ; should 
possess the qualifications and status 
of an amatya 273. 

Dharmasutras, authority of 853. 

Dhrtarastra 10; did not succeed to the 
kingdom because of blindness 43, 
609 ; performed sacrifices though 
blind 846 ; recovered sight for a time 
through the favour of Vyasa 847, 


Dice, made of vibhidaka wood 541 ; 
playing with, in Rajasuya sacrifice 
541. 

Dickens 60. 

Didda, a notorious Kashmir queen 40, 

Digests, grouped into classes by pro- 
vinces 878. 

Dighanikaya 135. 

Digvijaya 69 ; description of 68 ; of 
Harsa 229-230 ; of Raghu 230. 

Dikshit, Mr. Sh. B, 896n, 902, 915. 

Dikshitar, Prof. V. R. 120, 213, 254n, 
407. 

Diksita, a predecessor of Jimutavahana 
715. 

Dinara, of gold, silver and copper 120, 
122n ; value of 122n ; was a 
synonym of niska 121n; was also 
called suvarna 121d, 

Diodorus 103, 

DIpakalika 247n, 344n, 370. 383n. 

540n, 553n. 554n, 575n, 580, 597n, 
614n, 764n, 774n, 793, 856n, 882n. 

Dirgbacarayana 2. 

Dirghatamas, story of 361, 

Discipline (vinaya) 51-52; based 
upon danda 51 ; is of two kinds 51 ; 
to be attempted by giving up six 
evil tendencies 52. 

District, officer over, was helped by a 
board of advisers 141. 

Divodasa, given as a son to 
VadhryasVa 415. 

Divorce 537. 

Divya ( see under 'ordeals'); definition 
of 363. 

Divyatattva of Raghunandana 362-63, 
367n, 370n, 378n 

Divyavadana 102, 116. 

Doctrine, of spiritual benefit, acc. to 
the Dayabhaga 737-741 ; of spiritual 
benefit illustrated by diagrams 744- 
745; propositions as to d. of 
spiritual benefit 740-741 ; unjust to 
the claims of women as heirs 746.. 

Document 308— 316 ; can be supersed- 
ed only by another d. 312 ; classifi- 
cation of 309 ; conflict of documents 
of various grades 313; custody of, to 
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be explained 313 ; executed by 
ordinary people need not be in 
correct Sanskrit 309 ; fabricators of 
d. deceive women, children and 
ignorant people 314; genuineness of, 
how established 314 ; held invalid 
when executed by certain persons 
312; is an indubitable and superior 
means of proof 308, 312; latent 
defects of, must be pointed out 
by disputant when produced 315 ; 
loses validity in certain circumstan- 
ces 315 ; marked with royal seal, 
presumed to ba genuine 314 ; 
minimum number of witnesses re- 
quired on 312 ; oral evidence to con- 
tradict a d. not allowed 312; require- 
ments of a valid 311-312 ; sentence 
of death for fabricating a private or 
public d. 315 : secondary evidence 
of the contents of, when allowed 313; 
when even a voidable d. ceased to be 
so315. 

Dramma 122n, 

Dranpadi, strange explanation of the 
story of D. being the wife of five 
brothers 847. 

Dravida, works of authority in D. school 
of Hindu law 545. 

Dreams, portending good or evil 226. 

Drinking, is worse than sexual vice in 
the case of a king 233, 

Drona, commander of the Kauravas 
79, 204. 

Drona ( a measure of corn ) differed for 
various purposes 146n. 

Dronaparva 6, 8, 79. 127, 131, 134-35. 
168, 205-6, 208-9, 211, 214, 232, 
643n, 845, 898, 904, 914. 

Durga (a fort or capital ) 178ff. 

Durga 368. , 

Duryodhana 203, 210; perished through 
conceit 52. 

Dustaritu, a king, was expelled from 
bis kingdom 26. 

Duta ( ambassador or messenger ) 127- 
129 ; duties of 128 ; person of, not 
to be harmed 127. 129, 209 ; quali- 
ties of 127-128 ; three kinds of 128 ; 


to be distinguished from a spy 129 ; 
to be sent after a line of policy is 
settled 128. 

Dvidasaha, sacrifice, gave seniority to 
Indra 41. 

Dvaipayana 53 . 

Dvaitanirnaya (same as Dbarmadvaita- 
nirnaya) 683, 878. 

Dvaraka 208, 214. 

DvTpas, seven 134 ; said to be thirteen 
and 18 also 134. 

Dvyamusyayana, adoption of a boy 
as 685-687 ; ksetraja son was so 
called by Mit. and some others 659 ; 
succession to, by both mothers 723- 
724. 

Dyuta ( gambling ) defined 538. 

Earnest, what becomes of, if sale goes 
off through the fault of the vendor 
or purchaser 491. 

Easements, as to doors, windows &c. 507 

Easements Act, Indian 507n. 

Edgerton, Prof. 7. 

Education, expense on 164-165. 

Egypt, usury condemned in ancient 
425n. 

Ekavrsa, a hymn 76. 

Ekoddista, a s’raddba 737. 

Eldest, rights of e. son or daughter 
jealously guarded in Vedic age 41 ; 
son sometimes got all wealth of bis 
father 41 ; son was passed over if 
he suffered from mental or physical 
defect 43 ; to pass over the e. son 
or daughter in marriage or succession 
was held to be a grave sin 42. 

Elephants, do not figure much in the 
fighting described in the Maha- 
bbarata 203 ; if not well trained 
cause loss of life to their own side 
203n ; lights to be waved before, at 
certain times 230 ; monopoly of 
kings in 197 ; superintendent of 149; 
training and medical treatment of 
149 ; victory depended upon e. in 
ancient India 203. 

Elpbinstone, author of ‘ History of 
India ’ 203n. 397. 
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Emperor, distinction between e. and 
king made in the Satapatha Brah- 
mana 63 ; idea of, in the Vedic 
Literature 64-65 ; supreme e. did 
not generally hanker after territory 
so much as after admission of 
superior prowess 68. 

Emperors, long lists of, in the Brah- 
manas, Mahabharata and other works 
66-67 ; titles of 69-70. 

Enmity, of five kinds 225. 

Epigrapbia Carnatica 377. 

Epigraphia Indica 17, 24, 30, 39-40, 
44-5, 49, 66, 69-71, 76n, 105, 113n. 
115, 116n, 117, 122n, 124n, 123-26, 
135, 138-39, 142-43, 150, 153n, 
154-56, 159n, 162, 164, 168, 172, 
182, 194-197, 201, 246, 260, 264, 
280-81,283,308, 315, 366n, 376n, 
377n, 393n, 406, 422, 439, 496, 500n, 
506, 573n, 724, 848n, 881, 890n, 
896n, 898, 905n, 932, 934, 962. 

Evidence ( see ‘ means of proof ’ ) ; 
circumstantial 356-57 ; exceptions 
to the exclusion of hearsay 331 ; 
rules about late production of 349- 
50 ; taken on commission 33 1 ; what 
is hearsay 330. 

Evidence Act (Indian) 313n, 314, 
331n, 340n, 341n, 349n, 355n, 457, 
656n. 

Exceptions, are to be limited to the 
matters expressly stated and are not 
to be extended by analogy 672, 796n. 

Exchange, if inequitable may be res- 
cinded 493 ; rules about sales apply 
to 494. 

Exclusion; both males and females may 
be liable to e. from inheritance 62 ; 
grounds of e. from inheritance and 
partition 608-616 ; Hindu Inherit- 
ance Disabilities Removal Act 
abrogates most grounds of 611 ; 
persons liable to e. cannot adopt, 
but may marry 617 ; persons liable 
to e. must be maintained 611, 617 ; 
sons of persons liable to e. take a 
share if they are free from defects 


[Voi. 

611, 617; wives and daughters of 
persons liable to e. are entitled to 
maintenance 617. 

Expense on education in the first 
decades of British rule 165. 

Experts, opinions of, to be taken 284. 

Expiation, secret, for grave sins, forbid- 
den in Kali 944-45. 

Ezekiel 42 5n. 

Fa— Hien 50. 91. 183, 390. 

Falsehood, penance for telling an 
allowed f. in a judicial trial 353 ; 
when allowed 353-354. 

Family, customs of 883. 

Famines, measures to be taken against 
163 ; references to ancient and 
medieval 163-164. 

Fate, cannot accomplish anything 
without human effort 170. 

Father, could once make unequal dis- 
tribution of estate among sons 623 ; 
has the power to separate his sons 
from himself and from among them- 
selves 592, 622; partition made by f. 
if unequal could be set aside acc. 
to medieval works 623 ; position of, 
as heir to his deceased son 721-22 ; 
some smrtis allowed two shares to f. 
at partition with sons 625. 

Fausboll 50, 91, 934. 

Fees, distribution of, among sacrificial 
priests 469-470. 

Ferries, charges at 193 ; persons that 
were given free passes to use 193. 

Fick. 36, 158, 190, 268, 399. 

Fields, duty of owners of, to construct 
a high paling or hedge 500 ; mean- 
ing of texts that forbid division of 
586-587 ; rules about f. taken for 
cultivation on rent but not cultivated 
510. 

Figgis, Mr. J. N., author of ‘ Divine 
right of kings ' 35. 

Finder, of lost articles, rules applicable 
to 462. 

Fines (see under ‘ brahmana ’, ‘ punish- 
ment’); against artisans, carpen- 
ters, tailors causing unreasonable 
delay 252 ; against goldsmiths pnr- 
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chasing gold from menials or slaves 
253 ; against washermen for negli- 
I gent washing or disposal of clothes 
252 ; against traders using false 
weights and measures or adulterat- 
ing grains, oils etc. or raising prices 
' beyond those fixed by officers 352 ; 
discrimination in matters of f. based 
on caste ceased to be enforced from 
about I2th century 512 ; divergent 
views about the metal in which they 
were to be paid 393n; either fixed or 
variable 3 93; forgiving false evidence 
352 ; for manufacturing counterfeit 
coinsor passing them off 253; for non- 
appearance in court though summon- 
ed and able to come 287 ; for not re- 
turning a deposit when demanded or 
demanding a deposit when not made 
458 ; for theft 522 ; had to be paid 
by parties defeated in suits 382 ; 
half of the prescribed f. awarded if 
accused promised not to commit 
offence again 513 ; higher f. for 
thieves of higher castes 522 ; not 
imposed upon brahmanas, if they 
were first offenders and learned and 
of good family 39Sn ; not to be taken 

■ by king from men of lowest castes 
such as Candalas 514 ; oldest refer- 
ence to f. for assault 515; ranged from 
a kakini to confiscation of all wealth 
393; rates of f. paid by litigants 382; 
recovered from those guilty of maha- 
patakas were not to be taken by king 
-but were to be offered to Varuna or 
distributed among learned brah- 
manas 407 ; three kinds of fixed f. 
393—94 ; were deemed to be lesser 
than corporal punishment 394 ; 
were to be paid in copper panas, 
when no metal mentioned 394. 

Fire-arms, whether known in ancient 
India 213-214. 

Fleet. Dr. 102, 139, HOn. 315. 925n. 

Flesh-eating, condemned in Kali 944- 
45. 

Food, taking of, in the same plate with 
wife, forbidden 858n. 


I Forests, superintendent of the prodnee 
I of 145. 

Forts, are meant for safety of the king, 
the people and the treasury 178 ; 
kinds of 178-179. 

Fraud, vitiates all transactions 312n. 

Freedom individual and national, 
happiness lies in 102, 237. 

Gadre, Mr. A. S. 196n. 

Gadyanaka, of gold and silver 122n. 

Gagabhatta, officiated at Shivaji's 
coronation 35. 

Gains of learning 581n; .Ap. find 
Baud, say nothing about 581 ; defi- 
nition of, acc. to Katyayana 583 ; 
Gautama on 581 ; law about, now 
settled by Hindu Gains of Learning 
Act 585 ; meaning of the words in 
Yaj. ' acquired without detriment to 
paternal estate’ 582; propositions 
established by case law as to 584 ; 
Vasistha gave two shares to the 
acquirer 581 ; were partible if learn- 
ing was acquired at family expense . 
or from the father or elder brother 
582. 

Gains of Learning Act (Hindu) 674. 

Gambling, 538-542 ; condemned by 
Brabmapnrana 542 ; in disputes 
about, the keeper of g. bouse is die 
final authority or gamblers appointed 
by king 540 ; is one of the most 
ancient vices 541 ; Manu’s uncom- 
promising attitude to 538 ; special 
cause of dissensions among sa'ughas 
233 ; those who engaged in secret 
gambling were liable to punishment 
540 ; worst of vices'in a king 55, 233; 
Yajnavalkya, Kautilya and others 
allowed g. under restrictions and as 
a source of revenue 538-539. 

Gana, meaning of 281. 

Ganapatideva, a Kakatlya king, issued 
a charter of security for sailors 194. 

Ganarajya (republic) 87; internal dis- 
sensions are the root of the ruin of 
87. 

Gandhara, country of 135. - 

Gandbarvaveda 49. 
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Ganges, throwing bones of cremated I 
body into 951. ] 

Ganika, devolution of wealth of 148 ; 
duties of 148 ; qualifications of 148 ; 
salary of 148 ; was a ves'ya who was 
honoured for her accomplishments 
148n. 

Gargasamhita 892, 896. 919n. 
Garudapurana 13, 160-161, 892, 962. 
Gathasapta^tl 154. 

Gattulal, Pandit 825n. 

Gauras'iras, expounder of rajadharma 
2, 4. 

Gautama 17n, 553, 557. 

Gautama, dharmasutra of 3, 19, 21, 23, 
25, 36n, 37, 45-6, 49, 56, 59, 66, 
97-8, 100, 117, 119, 165, 167, 175, 
185, 187, 189, 191, 192, 194, 209, 
211,212,244-46,250-51, 270, 272, 
275, 284, 296, 307, 317, 320, 327, 
330-33, 336, 343-44, 348 d, 353, 389, 
391-92, 395-97. 401-4, 409, 418-20. 
422-23, 425,428-29,433, 435, 443, 
446, 460. 474n, 482, 484, 494n. 501, 
515, 517, 522-23, 527-28. 535, 548, 
551, 566-68, 571, 573-74 , 578 , 581, 
585, 588, 589n, 595, 598, 601, 607- 
lOn, 612n, 613, 614-15, 617-18, 625, 
627, 644, 646. 648, 649n, 650. 658, 
690n. 702-704n, 706, 712, 715, 754n, 

, 762, 765-66, 772, 776n. 781. 789, 
793, 808, 815, 819n. 825, 827, 845, 
848. 857, 863, 871, 874, 875, 880, 
881, 883-84, 889, 932 , 940-44, 946- 
47, 952-55, 958, 965. 
Gautamadharmasutra, specially studied 

f 

by Samavedins 853. 

Gaya, tax on performance of s’raddha 
at 198. 

Gayatri, a mantra 76. 

Geography, Pauranic 134-135, 935. 
Gharpure, Mr. J. R. 197n, 509n. 778, 
804n. 

Gbataspbota, for patita women 807 ; 
for those guilty of high treason 610n; 
for those guilty of grave sins 615. 
Ghatotkaca 205, 214. 

Ghoshal, Dr. U. N. 16, 32. 
Gho(akamukha, an author 2. 


[VoU 

Gift, by stinting one’s family or ser- 
vants condemned 472; certain objects 
cannot be the subject of, because of 
want of owneisbip or because of 
prohibition 471 ; eight things that 
cannot be the subject of 471 ; how 
acceptance of g. may be made 474 ; 
ingredients of a 474-475 ; not deli- 
vering what is promised as a g. or 
resuming a g. led to other worldly 
consequences 473 ; of land looked 
upon with disfavour in ancient India 
496 ; of only house forbidden 472n ; 
promised to a brahmana or for a 
religious purpose should be enforced 
by king and fine awarded 474 ; pro- 
mised t o an irreligious man need not 
be carried out 474 ; resiling from 
promise of gift of all property when 
allowed 473 ; seven kinds of g., that 
cannot be resumed 472 ; sixteen kinds 
of invalid g. 472; that may be set 
aside by donor himself on account 
of incapacity due to minority, lunacy 
&c. 472-73 ; what may be subject 
of 472. 

GobhUa, smrti of 870, 953, 956. 

Gobbilagrhyasutra, 940; specially studi- 
ed by Samavedins 853. 

Gocarma, a certain extent of land 432. 

Gode, Mr. P. K. 849. 

Golaka, a kind of illegitimate son 646n. 

Gold, superintendent of 144-145 ; 
value of, in relation to silver 121n. 

Goldstiickor, on ' Puini ’ 306. 

Gopa, an officer who looked after five 
or ten villages and kept a register of 
the number of cultivators, traders, 
animals &c. 143. 

Gopagiri (Gwalior) 159. 

Gopala, /founder of Pala dynasty in 
Bengal was elected a king 30 ; was 
a sudra 39. 

Gopalan, author of ‘ History of Palla- 
vas’ 155. 

Gopatha Brahmana 135, 565, 888; on 
coronation 74-75. 

Gorer, G. on ‘ Bali and Angkor ’ 934n. 

Gosava or gomedha 940 



nil 

Cot 285. 

Gotrajas, as heirs 732-752; are either 
sapindas or samanodakas 752; mean- 
ing of, acc. to the Mit 748 ; pecu- 
liar meaning ascribed to the word g. 
by Dayabhaga 741-742; three views 
as to preference among 750-751 ; 
widows of male g. as heirs 751-52. 

Government, (see under ‘king’, ‘pro- 
vince ‘ ruler ’ ) ; function of, did 
not end with the keeping of peace 
and order 59. 

Govindaraja, commentator of Mann 
730, 875; commentator of Ramayana 
112. 719. 

Grama, meaning of 140n, 153, 182n. 

Gramani and Gramakuta, see under 
• Headman of village ’. 

Grandmother, paternal, as heir 727- 
728, 731 ; when entitled to a share 
at a partition 607-8. 

Grant Duffs' 'History of the Marathas’ 
106, 156, 164. 

Grants, mention the exemption from 
taxation that went with them 195 ; 
of land called ' yogaksema ' 588n ; of 
land could be made only by the king 
and not by a district officer 139. 

Great Bear, constellation of, was sup- 
posed to stay in one naksatra for a 
hundred years 897. 

Grhastharatnakara 354, 420n, 525n, 
614n. 

Grhyasutras, authority of 853. 

Groups, committee of two or more 
were to look after business of 488; 
conventions of such g. as guilds, 
naigamas, heretics were enforced by 
king 487 ; member of g. who goes 
against heads of g. was liable to 
punishment 489 ; rights and liabili- 
ties of members of 488-489 ; what- 
ever is gained by one or by heads of 
g. on the business of g. belongs to 
489. 

Guardian, deities of quarters 368. 

Guardian and Wards Act ( Indian } 461 . 

Crdhaja son, defined 647, 660. 


iosh 

Guilds (see under ‘groups’ ) ; adminis- 
tration and compacts made by 157 ; 
eighteen, in Buddhist times 159; 
had power to condemn those who- 
broke their conventions and to ex- 
communicate them 157 ; of k^triyas 
in Kambhoja and Surastra and of 
workmen 158 ; rules about partner- 
ship apply to 481 ; usages and con- 
ventions of, were upheld by king - in 
certain circumstances 158, 487. 

Gunas, definitions of, 223 ; proper em- 
ployment of, leads to peace and 
exertion 217; six 217, 223; sub- 
divisions of the several 224-225; 
theory of mandala brought in relation 
to the doctrine of 222-223. 

Gupta dynasty 902. 

Gupta Empire, administrative system 
of 141-142 ; provincial administra- 
tion under 150. 

Gupta Inscriptions 44, 45, 49, 68, 70, 
72, 108,115, 117, 122n, 124n, 159, 
202, 213n, 264, 281, 506, 890, 924n, 
925n. 

Guru, payment of fees to 958. 

Halahala, poison drunk by Siva 372n. 

Halayudha 568n, 588n,589n, 636, 784n. 

Hamlet 296. 

Hammurabi, code of 389n. 

Happiness, individual and national, lies 
in freedom 102. 

Haradatta, commentator of Gaut. Dh. - 
S., .^p. Dh. S., and isv. gr. 48, 60, 
98, 121n, 192, 344, 387n, 395n. 419n. 
428n, 433n, 460, 527n, 572n, 573- 
74, 578, 581n, 585n, 595n, 644, 646, 
649n, 650n. 702-3, 712. 754n. 790n, 
793, 825, 856n., 864n, 879, 880, 942, 
953, 955, 957, 

Harappa, excavations at 307. 

Harbours, charges on ships ctdling at 
193 ; Confiscation when foreign boats 
are driven to 193 ; to tie guarded by 
king 193. 

Harihara 50Sn. 

Hari^andra, purchased Sunh^pa 660, 

Harita, (versified) smrti of 150n, 24 7n. 
259n, 263 , 276-78,' 285 , 304, 312, 
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420n, 436, 473, 494, 524, 536, 569, | 
581n, 651, 652n, 764n, 856, 885, 947. 

Harlta (prose) 616, 625, 644, 646, 
825a. 

Harivam^ 39, 40, 214, 892, 895n. 

Harsa, king of Kashmir, plundered 
many temples 188n. 

Harsa, king of Kanoj 67, 69; consoled 
by his dying father 63 ; elected as a 
king by the people 31 ; gave all in 
charity once every five years 164 ; 
preparations on digvijaya of 229 ; 
vast armies of 204, 

Harsacarita 63 , 67, 69 , 85. 108, 115, 
182, 206, 229, 390. 

Hart, Dr. 295, 407. 

Hasta (cubit) measure of various lengths 
for various purposes 146n. 

Hathigumpha inscription of Kharavela 
49. 60, 66, 69, 94, 135. 162, 172, 
195, 246. 

Headman of village, ( see under ' vil- 
lage '); came to be appointed by king 
alone and office of, hereditary 154 ; 
could inflict fines 155 ; food of, for- 
bidden to brahmanas 154 ; great in- 
fluence of 154; had many appella- 
tions 154 ; love adventures of the 
son of 154. 

Heaven, as the reward for all soldiers 
killed in battle 57, 58; as the reward 
for ascetic endowed with yoga 58; as 
the reward of kings who die fighting 
57. 

Hebrew, ancient code 389n. 

Heirs ( see under inheritance ). 

Heirship, principles of spiritual benefit 
and blood relationship in determin- 
ing 734-736. 

Hemadri 122n, 146n, 154, 610n, 928n, 
929, 931n. 

Heracles 901-902. 

Herdsman, duty of 497-498 ; liabili- 
ties of 498-500 ; not liable in certain 
cases when cattle stray into a field 
500 ; wages of 498. 

Heretic^, sects 834 ; treatment of, in 
ancient India 883 ; works of, not 
authoritative, even though they agree 


Dharmasastra [ Vol. 

I in some matters with the Veda 834- 
835,870-71; usages of. were tolera- 
ted by the king up to a certain ex- 
tent 871, 881-82. 

Heretics, are those like the Banddhas 
who do not regard the Veda as autho- 
ritative 487 ; conventions of, were 
to be enforced by king in certain 
cases 487. 

Hetuvan-nigadadhikarana 676. 

Himalaya, regions of, had immense 
rainfall 147. 

Hindu family, is presumed to be joint 
in food, worship and estate 638. 

Hindu Gains of Learning ,\ct 585. 

Hindu Heirs Relief Act (Bombay) 445, 
453. 

Hindu Inheritance ( Disabilities Re- 
moval Act) 611. 

Hindu Law, codification of 820-824. 

Hindu Law of Inheritance (Amend- 
ment Act) 749, 

Hindu Widows’ Remarriage Act 707, 
724. 

Hindu Women’s Rights to property 
Act (XVIH of 1937) 604, 700, 752, 
806. 

Hiouen Chwang or Thsang 30,40, 143n 
268. 924n. 

Hiranyakesin 214 ; grhyasutra of 685n. 

Hiring entered into three titles of 
law 476. 

History of Dharmaastra, vol. I. 305n, 
871. 

History of Dharma^stra, vol. II, 3, 7, 
9. 25-26, 28-29, 39. 41, 47n, 49-50, 
59, 61,68, 70-71. 73-75n. 97. lOl’, 
104, 112, 117, 124n, 134, 137, 145n, 
146n, 148, 159, 164, 175, 189n, 194, 
196, 202, 234, 240. 310, 333n, 334ni 
367n, 398n. 401, 402n, 408n. 41l' 
416, 425n, 453, 471n, 472, 474-75 
481,483-84, 487. 495-96, 500n, 508n! 
517, 534-37, -541, 546, 550n, 564, 
588, 599. 603n, 609n, 613, 615, 618n,' 
624n. 626n, 627n, 641, 643. 653. 659* 
661. 675n. 679n, 682n, 687-89n’ 

703 n. 704 n, 713 . 734 , 757 . 765,776n’ 

806, 807, 824, 828n, 830n, 832» 



mi 

8360, 842n„ 844o. 846-48n, 856o, 
8570, 858n, 865, 874, 876n, 877. 
883, 885, 926n. 931-32, 937-41, 945, 
948-50, 952, 958-59. 961-62, 966, 
971. 

Holakadbikara^ 851-52. 

Holdsworth, author of ' History of 
English Law ’ 296. 

Holika festival 844n, 851. 

Hopkins 126. i73. 180, 190, 213. 229n. 

Horses, countries from which good 
breeds of h. came 149. 206, 232 ; 
lights to be waved before 230 ; sale 
of. forbidden 848 ; superintendent 
of 149. 

House, partition of, not allowed by 
some writers 586-87. 

Human sacrifice, symbolical 961-62. 

Hunting, benefits of 54 ; defects of 
54-55. 

Husband (see ‘ wife ' ) ; and wife enjoy 
together the rewards of religious 
acts 603n, 738 ; duties of h. and 
wife 536-537; first duty of h, to 
keep wife dependent and under con- 
trol 536 ; not liable to pay wife’s 
debts except in some cases 451-52; 
must try to deserve wife's regard 
and love and must honour her 537. 

Huviska 24 , 70. 

Hypothecation, without possession 
419n, 431. 

Ideal, the great social and political i. 
was the observance of dharma 97 ; 
belief in i. perfection in the dim 
past and the distant future 885-86. 

Illegitimate daughter, of even a s'iidra, 
is not entitled to inherit or to main- 
tenance 602, 810. 

Illegitimate son (see under ‘main- 
tenance ’ ) 601-603 ; from a dasi or 
concubine born to a dvija is not 
entitled to a share on partition or to 
inherit, bul got only maintenance 
601 , 809 ; of adulterous intercourse 
is entitled to maintenance 602n, 809; 
of wdra from a brahmana woman is 
not entitled to inherit to his father 
603 ; of ^dra from a dasI may take 


lost 

a share in father’s property if the 
father so chooses. 601 ; rights of a 
sudra’s i. s. after his father’s death 
601-602, 809, 

Images, weeping and dancing of, as had 
omens 227. 

Impalement as punishment for theft of 
horses and elephants 522. 

Impartible property (vide under ‘ pro- 
perty ’) 631; bouse and land said by 
some to be impartible 586-587 ; 
illustrations of 585-590. 

Impotent person, could marry and 
have a ksetraja son 617n ; fourteen 
kinds of 617n ; signs of 617n. 

Incest, sexual intercourse with certain 
relatives was held to be 533. 

Income-tax levied on interest 192. 

Independent; three persons are i. viz. 
the king, the vedic teacher and the 
head of the house in bis house 413. 

India . a certain unity of religious and 
philosophical doctrines, literary 
forms and ideals existed in ancient 
and medieval 136; divided into five 
parts in Aitareya Brahmana 135 ; 

y divided into two parts 135 r no sen- 
timent of nationhood in ancient and 
medieval 136-137. 

Indian Antiquary 102, 138, 140n, 154, 
168, 283, 315, 366n. 405n, 890n. 
924n, 

Indications, eight, of a man’s approa- 
ching fall 228, 

Indra, coronation of, described in Ait. 
Br. 73 ; festival in honour of 844n ; 
gods are said to have agreed to treat 
him as the eldest 41 ; killed dasyus 
and destroyed their cities of ayas 
180 ; paramour of Ahalya 845-846 ; 
raising banner of 231, 234, 367n ; 
regarded Maruts as bis sacivas 104 ; 
secured his position by energetic 
action 169 ; took an oath 359n. 

Inheritance (see ’brother, bandbu, 
daughter, daughter’s son, gotraja, 
parents, widow ’ ) ; close connection 
between i. and offering of rice balls 
to the deceased 734, 739 ; goes, to 
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the nearest sapinda, according to 
Mann 733, 748; order of, is to be 
arranged in such a way that the 
deceased's wealth may conduce to 
his spiritual benefit acc. to Daya- 
bhaga 738; order of, under Daya- 
bhaga 739; order of, under Mitaksara 
749 ; order of, to a sonless man 
79 Iff; sister’s son preferred as heir 
to the man's own son in Vahika 
country 88n; strangers as taking i. 
762-763; to forest hermit and ascetic 
764-765 ; whoever takes i. has to 
pay debts of deceased and offer 
pinda to him 443. 

Interest; at 5 percent allowed after 
demand on deposit, purchase price 
&c. 458 ; circumstances under which 
interest stops running, such as when 
king dies 425 ; debtors of all castes 
may pay i, acc. to rate snpulated 
419 ; four, five or six kinds of 418- 
419 ; maximum recoverable at one 
time from a debtor 422; may be either 
stipulated at time of loan or not so 
stipulated 419 ; may be stipulated 
with reference to article pledged or to 
whether a surety is given 419-420 ; 
none allowed in certain cases 406 ; 
rate of, differed acc. to mercan- 
tile usage in different countries 421 ; 
rate of, varied also according to the 
nature of the article lent 422-423 ; 
rate of, first laid down by Vasistha 
at ^th part of principal every month 
if something be pledged 420 ; rate 
of, very high in ancient and medievaj 
India 421-422; rate of allowable i. laid 
down by smrtis 420-422 ; rates of, 
were two, three, four or five percent 
per month acc. to the varna of the 
debtor 42 1 ; starts in certain cases 
even on articles loaned through 
friendship 426-27 ; taking even 
agreed interest beyond the rates 
prescribed by smrtis or taking com- 
pound interest condemned 420 ; 
those taking exhorbitant interest con- 
demned to Hell 421 ; very heavy 


interest charged to debtors that 
carried on trade through forests or 
across seas 422. ' 

Interest Act ( Indian ) 427n. 

Interpretation; rules for i. of vedic texts 
863-64 ; rules for i. of vedic texts 
have been applied to smrti texts also 
864. 

Invasion, (see ‘nirajana’ ) ; ambassa- 
dor to be sent before starting on 
226 ; auspicious and inauspicious 
sights before 227 ; proper time for 
207; religious ceremonies to be per- 
formed before starting on 226. 

Irrigation 162-163 ; Megasthenes on 
Indian 162. 

Ishavari Prasad, Prof. 684n. 

Itihasa, includes both DharmaSstra 
and Artha^stra 10, 51. 

Itihasaveda, 48. 

Intoxicants, were altogether forbidden 
to brahmanas though not to k^triyas 
848. 

Jabala Upanisad 841. 

Jabali, smrti of 863-64. 

Jagannatha, compiler of Sanskrit digest 
of Hindu Law 688. 

Jagannath Rao, Mr. N. 903. 

Jail, construction of, acc. to Mann and 
Kautilya 406, 407 ; doty of nagaraka 
to release on the birth-day of the 
king or on full moon day prisoners 
that were young, old or diseased 
406 ; separate accommodation for 
men and 'women prisoners in 406 ; 
special occasions on which prisoners 
were discharged from 406, 407. 

Jaimini (see under Piirvamimamsa) ; 
20. 38, 72. 121n, 143n, 275. 443n, 
470n, 471, 515, 527n, 550, 556n. 
579n. 608-9, 622 , 637 , 654 , 676. 
677n, 694n. 695n, 704-05n, 719, 722. 
725. 731n, 770, 777, 827n, 828, 830n, 
832n, 835-837n, 841, 843, 848n, 
849-51, 855 , 864 , 870 , 905n, 938, 
952, 963. 

Jaiminlya-nyaya-malavistara 835, 

Jains 698. 

Jamadagnya S3, 


mi 
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Janamejaya, perished because he 
attacked brahmanas through hot 
temper 52, 53n. 

Janamejaya, king of the Nipas S3. 

Jardine, Mr. John, author of ‘Notes on 
Buddhist Law’ 641n. 

Jaratha, king of Ayodhya, was killed by 
stratagem 85. 

Jatakas 36, '■50, 91, 140n, 159, 399. 

Jayabhiseka description of 227. 

Jayamati, queen of Uccala 80. 

Jayapatra ( document embodying the 
judgment of the court) 380 ; ancient 
j. from Java 381 ; distinguished from 
'Kinapatraka 381 ; distinguished 
irom pa'scafkara 380. 

Jayaswal, Mr. K. P., 6. 14n, 20, 28, 29, 
30, 32, 65, 66n, 73, 80, 90, 93-95, 
103, 268, 381, 892, 896, 924n,925n. 

Jayatsena, king of Kas'i 86. 

Jenks, Dr. E., author of ‘New Juris- 
prudence ' 266. 

Jews, usury was coudemned amongst 
425n. 

Jba, Sir Ganganath 850n, 854n. 

jlmutavabana 246, 475, 544, 549n, 568, 
715, 781. 

Jitendriya, a predecessor of Jimuta- 
vabana 636, 769n. 

Jivanmuktiviveka 882, 

Jnanesvari 122n, • 

Joint family (see 'properly', 'self- 
acquisition' and ‘separate property’); 

' characteristics of, under Dayabhaga 
594-595 ; inroads on the Mitak^a 
system of 674 ; is larger than a co- 
parcenary 591 ; manager of, is called 
karta in modem times 592 ; member 
of, may have separate property of 
bis own 577 ; Mitak^a doctrine of 
survivorship rights of males in j, f. 
abrogated by Hindu Women’s Rights 
of Property Act 604-605 ; modern 
Courts have allowed individual mem- 
beirs of j. f. to alienate for value 
their interest in the property 593- 
394; no individual member could sell 
or give property of j. f. for his own 
purpose under medieval Hindu 


Law 593 ; persons that constitute 
a Hindu j f. 590; powers of manager 
592; powers of father over property 
oi 593; worship of gods, manes and 
brahmanas is single for all members 
of, when they live together 572. 

Jolly, Dr. 122n. 303n, 340n. 379n. 381, 
417n, 426n. 443-44, 557, 365, 567, 
646n, 648, 665, 688, 717, 727, 772n. 

Jones. Sir William 819, 875, 930n. 

Judge ( see under 'courts’ ) ; country 
that has ^dra as j. meets ruin 273 ; 
duty of British Indian j. 599; fines 
and punishments of j. for doing cer- 
tain things 275 ; five causes of the 
charge of partiality in 269; impartia- 
lity in, insisted upon in smrtis 273 ; 
not to hold conversation in private 
with any litigant 275; punishment for 
a j., who threatens, unjustly silences 
or abuses litigants 255 ; qualifica- 
tions of 271 ; should look into causes 
of idols, minors, women, brahmanas 
even if they did not complain 298 ; 
sudra not to be appointed as 273 ;. 
was styled pradvivaka or dbarma- 
dhyak^ 272 ; was to hear a suit 
again if decision brought about by 
perjured evidence 353 ; was to be 

. preferably a brahmada 272. 

Judgment (see 'law suit’ ); contents 
of 380 ; document embodying j. wa? 
called jayapatra 380 ; exceptions to 
the finality of the j. of the king’s 
court 385 ; obtained by fraud or 
force was to be set aside 385 ; review 
of, when allowed 382, 385; should 
provide for the recovery of interest 
on the claim decreed and the accre- 
tions 383. 

Judicial procedure, appreciation of 
ancient Indian, by Western jurists 
817 ; smrtis lay down a high level of 
268. 

Junagadh, inscription of Rudradaman 
at 50. 89, 105, 117, 185, 890. 

Jurists J ancient Indian j. were consi- 
derate as compared with Western 
ones 547n. 



t 















1040 

Jury, trial by 284. 

Justice ( see ' king ‘ law suit ’ ) ; ad- 
ministration of, as depicted in Mr- 
cchakatika 279-280; administration 
of, personified as Dharma 242 ; ad- 
ministration of, the personal concern 
of the king 242 : court of, had ten 
angas 277-278 ; court of, was called 
dharmisana, dharmadhikarana or 
dharmasthana 243, 277 ; court of, 
was to be to the east of the palace 
277 ; delay in administration of j. is 
denial of justice 297 ; dharmaastra 
rules preferred to arthaastra rules 
in administration of 283 ; distinction 
between civil and criminal 258 ; 
impartial administration of, yields 
same rewards as Vedic sacrifices 242; 
king dispensed j. not by himself 
alone but with aid of judges, brih> 
manas &c. 268-269 ; primarily dis- 
pensed by the king 268 ; purpose of 
administration of j. is very high viz, 
the quest of truth 247 ; qualifications 
of scribes in a court of 278 ; seating 
arrangements for king and others in 
a court of 278 ; secular and spiritual 
consequences of doing, 386; two 
principles in administration of, are 
‘fulfil your promise’ and ‘cause injury 
to no one’ 258 ; was to be dispensed 
openly in the court 269. 

Justinian 326. 

Jyotistoma 469, 470n, 833. 

Kadambari 24n, 277, 362, 

Kadambas 39, 70 

Kakavarna, a king 86. 

Kakini, was medium for purchasing 
goods 126n. 

Kala^, king of Kashmir 184. 

Kali, meaning of 886-887. 

Kali age, actions forbidden in 885-968; 
acceptance of secondary sons (except 
dattaka) forbidden in 599, 653, 659; 

I 

cups of wine in Santramani isti for- 
Wdden in 865; date of the beginning 
of 896ff : decline of dharma in 891 ; 
description of what will happen in 
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892-894 ; marriage with women of a 
different varna forbidden in 599 ; 
niyoga not allowed in 627, 656 ; 
sacrifice of Anubandhya cow forbid- 
den in 627, 865 ; special share to 
eldest son condemned in 627 
Kalidasa, 28, 37, 49n, 52. 54 , 56. 63, 
82, 101-2, 112, 223n, 229n, 230, 243, 
269, 407, 702, 896. 

Kalilmpurana 13, 42, 230, 372n, 679, 
681n. 

Kalivarjya 885ff; chapter of, refutes 
theory of unchanging East 967. 
Kalivarjyavirnirnaya 928n, 929n, 93P, 
931n, 939, 940n, 942n, 945, 949-50, 
953, 963 , 966, 968n. 

Kalktn or Kalki, avatara of, 923-925; 

identified with YaK)dharman, 924n. 
Kalkipurana. 923, 925. 

Kalma^pada, story of 359n. 

Kalpa, extent of, 891. 

Kalpataru, a work 156, 575n, 581n, 
610n, 651n, 770n, 928n. 
Kalyinabhatta 288. 

Kama, ten vicious tendencies due to 53. 
Kamadhenu, a work 39, 581n. 
Kamalakara, author of Nirnayasindhu 
and Vivadatandava 246, 692. 
Kamandaka, author of Nitisara, 8, 13n, 
17n, 18, 19. 21-»2. 25-26,37,44-46, 
48, 49n. 52-55, 58 , 83 . 84n, 85, 97, 
105-107, 109-111, 116-18, 126-29, 
131-33, 142. 160, 163n, 170-74, 179, 
181, 184, 186-87, 200-202, 208, 212, 
216-219, 221, 224-25, 230, 232n, 
238-40, 399, 400n. 

I 

Kamasutra, narrates that Prajapati 
composed a work in 100000 chapters 
that was abridged by Manu, 
Brbaspati and Nandi 4 ; states that 
dharma is the highest of the three 
puro»rtbas and kama the lowest 9 ; 
4. 7, 9. 47n. 53n. 86, 148, 150, 154. 
Kanika, mantrin of Dhrtarastra 10. 
Kuina, son, definition of 647, 660 ; 
son, was assigned to the husband of 
the girl, 652, 660. 

Kanihka Bharadvaja 2. 
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Kaniska;24, 905n. 

Kantakas, /neaaing of 162 ; supported 
generally by the queen, the Prince, 
king’s favourites 162. 

Kantaka^hana — see under * court 

Kanva 524. 

Kanva, smrti of 943n. ^ 

K^vayanas, successors of the Suhgas 
39. 

Kapalikarastra 48. 

Kapur, Mr., author of a vpork on 
'adoption' 662. 

Karahata, a 10000 province 139. 

Karala, king of Videha 52. 

Karandikar, Mr. J. S. 903 , 911, 912, 
917-918, 920-21. 

Kariri, sacrifice for bringing down rain 
838. 

Kannavipaka, doctrine of 392. 

Karna 204 ; a kanina son 660. 

Karnadeva, a Cedi king 126. 

Karnaparva 88n, 127, 205, 208, 209, 
214, 216, 917, 918. 

Kar»pana, of silver was in vogue in 
the South 123 ; ordinarily means a 
copper piece used as a coin 121. 

Karu», king of, was killed by his own 
son 85. 

Kaa, king of, was killed by his queen 85 

Kaaka, com. on Panini’s sutras 126n, 
145n. 156, 359n, 660, 723 , 734, 775n. 

mthakagrhya 879. 

Kathaka Sainhita 64, 564 , 868n, 964. 

Katyayana, sutra of 692. 

Katyayana, author of Arthasastra 2. 

Katyayana, smrti of 22, 88, 96, 105, 
118, 119, 167-68, 189, 196, 199, 243, 
246-47, 251", 258n, 260-263n, 264, 
268, 271-76. 277, 281, 283, 286, 288, 
291-94, 297-98, 301-06, 308, 310- 
15. 317. 321-22. 326-28. 330-34, 
336-37, 339-44 , 346-349, 351-52, 
354,356,362-67,380.3820,383-85. 
387,394-95, 398n, 403n, 410,413, i 
417, 419, 421-23, 426, 427n, 428, j 
431-445, 447, 448n, 449, 451-53, i 
455-60, 462-66, 468. 471-74, 479-80, j 
482-85, 487-89, 491-95, 500-502, j 
504.506-511, 513-15. 517-19, 522- 1 
131 


25, 529, 532-33, 538-40, 554, 566, 
573-75n. 578, 580, 582-85, 589, 592, 
609, 617n, 637-38, 640,643-44, 651n. 
670n, 698, 706n. 707, 708, 710, 715, 
721. 754n, 763, 772, 774-78, 786, 
788, 791, 805, 810n, 817, 862, 868, 
881, 882n. 

Katyayana, author of Vartikas on 
Panini 415, 685n. 

Katyayana, ^autasutra of, 470n, 500n, 
627n, 662n, 836n, 940, 952. 

Kaunapadanta 83. 

Kaundinya 409, 

Kauravas, army of 204. 

Kau^mbi, merchant from, went to 
Ceylon 937. 

Kaus'ikasutra 74n, 75n, 77, 361n, 435, 

KausTtaki Aranyaka 641n. 

Kausitaki-brahmana-upanisad 565. 

Kautiliya (see under Artha^stra) 5, 
6. 27. 

Kautilya, advises employment of poison, 
herbs and incantations 12 ; advises 
king in difiSculties to deprive even 
temples of their wealth 13 ; does 
not advise people to eschew plea- 
sures altogether 240-241; 1,9, 10, 
12. 17-18, 20, 21, 24, 28, 31. 42. 
44-48, 50-52, 54-56, 58-61, 66, 69. 
83-85, 87-89, 95, 98, 99, 102, 104- 
109, 111, 112, 114n, 116-121. 123, 
124, 127-131, 134, 140, 142, 151-52, 
154-55, 160-61, 163, 166-67, 169-71, 
174-76, 178, 179, 181, 184-85, 188- 
89. 191, 193, 195, 203n, 208, 211n, 
212, 216-18, 220n. 221-23, 228, 230, 
232-33, 239-43. 248, 250, 252, 255. 
257-58, 273 , 275-77, 282, 284, 293- 
296, 298 , 302, 303 . 307, 310, 330, 
332-34, 336, 342, 343, 345, 347,349, 
356-57. 380, 391-92, 394, 396, 399, 
400, 405-06, 409n. 412, 418-422, 
426. 428, 430. 433-34, 440-42, 447, 
450-51, 454. 459, 464, 469, 471-72, 
476, 478, 481. 489-90, 492, 501, 504, 
508, 512-13, 515-17, 519, 525, 527- 
29, 533-34, 538-39, 566, 573, 589, 
598, 608, 616-17, 619, 621, 623.624, 
631, 635 , 655 , 657, 659, 708, 763, 
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766. 772, 779, 786-87, 791, 804, j 
811,860,881. 1 

Kautsa 524. 1 

Kavadidvipa, IJ lakh country 139. 
Kavasa Ailusa, story of 600n. 

Kivya, expounder of rajadharma 2 ; 
is said to have abridged the work of 
Brahma 4. 

liavyamimarhsa 47n, 66n. 67, 134n, 
136. 

Keith, Prof. A. B. 122n. 388. 

Kerala, country of, 261 . ‘ i 

Ke^vapandita 13,403. j 

Khadira-grhya-sutra 692, 940 \ 

Khandadeva 848, 854. 

Kharavela, king of Kaliaga 962 ; ac- 
. complishments of 49 ; followed policy 
of danda, sima and sandhi 172 ; . 
Hathigumpha Inscription of, 17, 49, ■ 
60,65,69,94, 162,172, 195, 246; ; 
performed Rajasuya sacrifice 70 ; was ; 
crowned king in his 25th year 80 ; 
was styled Kalinga-cakravartin 66 ; 
was yuvaraja for 9 years 116. 

Khas'a, tribe 861 n. 

Kicaka, was met by Bhima dressed as 
Draupadi 172. 

Killing, of animals forbidden for ten 
years in Kashmir 100. i 

King ( see under ‘ battle ’, ‘brahmana’, j 
‘coronation’, ‘ksatriya’, 'land', 'raja- I 
dharma’, ‘ruler’, ‘taxes’) ; adhvaryu 
priest deputized for k. when latter 
engaged in Asvamedha and got three 
times hisordinary pay 28; administer- 
ing justice and punishing the guilty 
were two among the prime functions 
of 242 ; all sons of a k. do not suc- 
ceed to the throne but only the 
eldest 42. 87 ; appointed a hierarchy 
of officers over one village, ten, 
twenty, 100; villages and so on 141 ; 
appointed as many superintendents 
as were required for several depart- 
ments of State 142 ; aspiring to be a 
sariirat (emperor) performed Asva- 
medUa and Rajasriya70; authority of, 
over brahmanas was limited 25; busi- 
, ness of. to see that proper weights 


and measures are used 166 ; calami- 
ties in a, are six 46 ; characteristics 
of an ambitious (vijigisu) 218 ; com- 
pared to the performer of a sacrifice 
61 ; consultation by, with ministers 
should be in a secret place 108 ; 
consultation by, with three or four 
mantrins 107 ; coronation of 72ff ; 
could not be cited as a witness 176, 
336 ; daily routine of 60-61 ; depend- 
ence of, on samvatsara (astrologer) 
126 ; deposing a bad k., allowed by 
Manu, Yaj. and others 26 ; described 
by some works as servant of the 
people 27-28, 36-37 ; disputes 

between parties should not be started 
by k. or his officers 251 ; duties and 
responsibilities of, 56-60 ; duties of 
are either drstartha or adrsturtha 
8 ; duty of, to donate fields and 
money to brahmanas acc. to their 
worth 1 : duty of, to guard property 
of minors, women and helpless people 
574 ; duty of, to prevent danger from 
thieves in villages and forests 1, 167; 
duty of, to protect arises from the 
taking of taxes 39 ; duty of, to punish 
those who swerve from the usages of 
their family, caste, guild or group 
881-882 ; duty of, to save subjects 
from internal calamities such as 
famines and floods and epidemics 163 ; 
duty of, to see that people act acc. 
to rules of dharma&stra 3 , 57 ; duty 
of, to support students, learned 
brahmanas and sacrificers 59, 164 ; 
duty of, to tolerate and enforce vary- 
ing practices of people 861 ; edicts 
of, how promulgated 99 ; education 
of 46-53 ; election of 29 ; eldest son 
of. generally succeeded 87 ; enjoined 
to inflict heavy fines on himself for 
illegal exactions 97 ; entitled to take 
a sixth part not only of land produce 
but of many other things 192 • 
eulogy of the office of 25 ; faults and 
vices of, are due to ignorance and 
lack of training 233 ; faults to be 
avoided by 46 ; five chief duties of 
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57 ; foremost duty of, is protection 
56, 57, 242 ; fountain of justice 242 ; 
fruits of the policy of 216 ; functions 
of, were religious and secular 101 
gambling the worst of vices in a 54 
generally a man alone became a k. 40 
grand policy for a k. is avi 'svasa 12 
grounds of obligation’ to obey the 37 
had monopoly as to elephants, saffron 
&c. 197 ; h^d to provide for sraddhas 
and concubines of the deceased when 
he took by escheat 763 : harmony 
between k. and brahmanas 25 ; has 
parts of gods in him 23 ; has no 
friend 216 ; high ideal placed before 
61-63 , 96 : hot-tempered k. fell 
victim to popular fury 98 ; how k. 
should deal with his officers 114 ; 
how b. should spend first and latter 
part of day 51 ; incurred sin, if he 
did not punish the guilty 2 ; is the 
maker of his age 3 , 892 ; is the State, 
acc. to Kautilya 18 ; is to look into 
■ lawsuits in the 2nd part of the 
day 95, 242 ; killing of, when 
sanctioned by ancient works 26; 
legislative action of, very limited 
in ancient times 98 ; levying an 
unjust fine was to offer thirty times 
thereof to ’Varuna 176 ; may prohibit 
export of foodstuffs in a famine 100 ; 
may inflict bodily punishment on 
candalas and other low people but 
should not take fines from them 408; 
may take cognizance of matters 
called chalas, aparadhas of his own 
motion without anyone’s complaint 
263-264 ; measures to be taken by, 
for safety against his own sons 83 ; 
measures to be taken by, for safety 
against fire and poisons 84 ; most 
important of the seven elements of 
the State 18 ; neccessity to a k. for 
curbing his senses and not falling 
a prey to katna and krodha 53 ; 
necessity of moral discipline in the 
case of 52 ; necessity of the office of, 
emphasized 20-22 ; not showing 
himself to litigants suffers like king 


Nrga 243 ; not to run away from 
battle 57 ; oppressing subjects is 
made of parts of raksasas 25 ; 
oppressing subjects may be destroy- 
ed by brahmanas 27 ; orders that 
could be issued by S8-99 ; orders 
on certain matters could not be issued 
by k in ancient India 98-99 ; patta 
( tiara ) for the k. 82 ; person 
abusing the k. had tongue cut off 
513 ; policy of, settled in consulta- 
tion with ministers may be divulged 
by birds and dogs 108-109 ; policy 
of, should not be known to an out- 
sider 109, 111 ; procedure followed 
in issuing orders of 115; public 
durbar of, how airanged 114 ; puni- 
shing those that do not deserve to 
be punished and not punishing the 
guilty goes to Hell 242 ; purposes 
for which office of k. was created by 
God 21 ; qualities of a good k. 44- 
45 ; qualities of a k. are 36 acc. to 
Santiparva 45 ; qualities of a k. are 
96 acc. to Parasuramapratapa 46; 
reasons for raising the k. to the 
position of a divinity 27 ; responsi- 
bilities of 161-168 ; right of, to 
mines and minerals 196; shared in 
the spiritual merit and demerit of 
his subjects 37, 195 ; should consult 
purohita after consulting ministers 
110; should honour and protect 
chaste women 59 ; should listen to 
the recital of Itihasa 10 ; should 
maintain ksatriyas, vais'yas and 
^dras that cannot maintain them- 
selves 59 ; should not make litigants 
wait long 243 ; should perform two 
laksa-homas every year 228 ; should 
possess characteristics of certain gods 
23 ; should save a portion of his 
yearly revenue 228 ; sometimes 
selected a younger son to succeed 
him 44 ; sources ■ from which law 
was to be found by 100 ; stages in 
the education of 51 ; three greatest 
qualities in a k. are liberality, truth- 
fulness and valour 46 ; throne of 82 ; 
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that takes taxes without giving pro- 
tection goes to Hell 191 ; to avoid 
gambling and hunting 55; to celebrate 
festivals in honour of certain deities 
234 ; to decide acc. to dharma in 
case of conflict between dharma- 
^stra and practices 9 ; to found a 
district of villages on old sites or 
on new only 134 ; to guard his 
finances with great effort 184 ; to 
help agriculturists in various ways 
191 ; to learn every night from his 
spies the intentions and actions of 
his enemies, officers and subjects 
129 ; undergoes a ceremonial bath 
before invasion 227 ; views on the 
vidyas essential for the education 
of 48; vyasanas of 232-233; was 
to appoint chief justice and sabhyas 
271 ; was to be like a father to his 
people 62 ; was to decide acc. to 
rules of dbarma^stra and usages 
270 ; was to look personally into 
income and expenditure 184 ; was to 
punish castes and guilds that swerve 
from their dharma 238 ; was to 
punish even the highest functionaries 
if they go wrong 120 ; was to pro- 
tect and guard all minors, helpless 
men and women 665-666 ; was to 
show himself to all people every day 
61 ; was to support the aged, the 
blind, the cripple, widows, orphans 
and pregnant women 59 ; was to up- 
hold the dharmas of families, castes, 
guilds and even heretical sects that 
were not opposed to the Veda 158, 
238; who should be 37-38. 

Kingdom (see under State) ; description 
of a flourishing 177. 

Kings, abdicated in favour of their 
sons and became hermits 101-102 ; 
assumed other names after corona- 
tion 82 ; checks that regulated and 
mitigated the absolute power of 96- 
97, 176 ; examples of k. killed by 
their subjects 52;;examples of k. that 
suffered from some failing or other 
53 ; historic examples of the election 


of k. 30-31 ; ideal of vijigisu placed 
before 218 ; many k. are mentioned 
in the Rgveda 63 ; most harmful 
vices of 53-54 ; of three grades 70 ; 
persons of all varnas became 38; 
privileges of 175; relative harmful- 
ness of different vices of 53-54 ; rise 
and fall of, depends on planets 126 ; 
seven principal vices of 54 ; should 
take care against treachery from 
ministers and officials 85 ; six evil 
tendencies of 52-53 ; stories of k. 
killed for their tyranny 26 ; stories 
of k. that perished through lack of 
vinay a 52, 53n; that met death in 
their queen’s chambers 85 ; that 
met death or misfortunes through 
their carelessness or the stratagems 
of those around them 86 ; vices of 
kings 53-54 ; warned against being 
poisoned 83 ; will be mostly sudras 
in the Kali age acc. to the Puranas 
40. 

lUngship ( see under ‘ monarchy ’ ) ; 
germs of several theories about 28ff ; 
germs of the theory of divine right 
of, go back to the Rgveda 32 ; germs 
of the theory of divine right found 
in the Bible 36; glorification of 24 ; 
glorification of k. did not result in 
the view that every king, however 
bad, was a divinity 25 ; ideal of k. 
was to be a rajarsi 52 ; propositions 
involved in the full-fledged theory 
of the divine right of 35 ; symbols 
of 82 ; theory of divine origin 
of 23, 26, 32-33, 35-36; theory of 
divine origin of, supported on the 
ground of the doctrine of karma 27 ; 
theory of divine origin of, applies 
only to the supreme ruler ( maha- 
raja) 25. 

Kinjalka 2. 

Kiratas, dwelt to the east of Bharata- 
varsa 67. 

Kiratujuniya 8. 

Kollam era, in Malabar 901 . 

Komatis 252n. 

Kohkana, province of 900 villages 139. 



General Index 


in) 

Korkunov’s 'General theory o£ law’ 20n, 
93. 

Ko^ ( see treasury ), is the root of the | 
tree of State 184. 

Ko^, ordeal of 373, 637; prescribed 
in charges of concealment of joint 
property by one cosharer 637. 

Kotihoma 228. 

Kottapala, an ofBcer 168. 

Kottaraja, an Abhira king 86. 

Kratu, a smrti ■writer, 928. 

Kratvartha rules 609. 

Krita, son, defined 648, 660-61. 

Krodha, vicious tendencies due to 53. 

Krs^, death of, started Kaliyuga 896; I 
drank wine 846 ; had spies in the > 
army of Duryodhana 131 ; married ’ 
bis own maternal uncle’s daughter i 
846 ; presided over the sahgha of \ 
the Vrsnis 88 ; tried the several | 
upayas in the case of Kauravas 173 ; i 
went as envoy of the Pandavas to ! 
the Kaurava court 226. 

Krsnabhatta, 938, 948, 960, 966. 

Krsna-Dvaipayana, author of 18Furanas | 
872. 

Krsnala 121, 125n, 

Krta or Krtrima (see under 'son') 647, 
660 ; distinguished from dattaka son 
660; son.nowprevalentonly inMithila j 
and amongr^ambudribrahmanas660. 

Krta age, belief in, was probably depict- j 
ed to induce men to rise morally j 
higher 244 ; dharma flourished in i 
full perfection in 244 ; had no king | 
and no punishment 4, 33. 244 ; ideal 
description of, is sometimes asso- 
ciated with the picture of anarchy 
244. 

Ertyakalpataru (see Kalpataru), a work 
13, 301n. 

Krtyaratnakara 873n. 

Ksapanakas', held Veda unauthorita- 
dve 871. 

Ksatravarman, a Maukhari king killed 
by bards 86. 

Kratriya, corporations of, in Kam- 
bboja and Surutra practised both 
husbandry and profession of arms 89 i 
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duty of, to fight without regard for 
gain or loss 57 ; existence of k. in 
Kali age denied by some works 873 ; 
highest ideal of, is to die on the 
battlefield 57 ; most proper person 
to be king 37 ; not to drink wine 
prepared from flour 848. 

Ksetraja son, definition of 647, 659 ; 
common among ksatriyas 659 ; was 
called Dvyamusyayana by the Mit. 
659. 

K.sirasvamin, com. of Amarakos’a 48, 
66. 117n. 134, 140n, 147n, 163n, 454. 
491n, 754n. 

Kula, of land, meaning of 142, 150n. 

KnllQka, commentator of Manusmrti 
39, 132n, 142, 150n. 178, 191-92, 
220, 247-48, 251n, 272n, 280, 322, 
383, 406, 421n, 429, 439n, 465, 470n, ' 
523, 572, 582n, 587, 590, 653n, 675, 
703n, 706n, 714, 720, 730, 733, 759, 
774n. 788, 789n, 825n, 833n, 837, 
840n. 868n, 874, 94Sn, 951n. 

Kumaramatya, meaning of 117. 

Kumarasambbava 229n, 907n,’916. 

Kumarila (see under ' Tantravartika ’ ) ; 

38, 705n, 829-31, 833-34, 838-39, 
841n, 846, 848, 850, 855. 

Kupda, a kind of illegitimate son 646n. 

Kundamala, a play 277n. 

Kurmapurana 857, 875, 892. 

Kuruksetra, brabmanas residing in, 
glorified by Manu, Vasistha and 
others 137 ; land of K., Matsyas, 
Pancalas was called ' chosen 
country '134. 

Kusmanda, mantras called 353. 

Lagbu-A^alayana, smrti of 646n, 927. 

Laghu-Harita 701n. 

Laghu-Visnu 764n. 

Laghu-Vyasa 872n. 

Laksaboma 228. 

Lalitaditya, political will of 817. 

Lalitavistara 308. 

Land ( see under * grant ' ) ; gift of, 
may be made to higher officers, but 
without power to sell or mortgage 152 ; 
gift of, should not be made by king 
as emolument to any servant 152 ; 
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lessee building on another's 1. has I 
to remove building when he vacates | 
480 : of brahmana not allowed to I 
be taken by candala, patita &c. 496 ; ] 
portion of 1., set apart for pastures 1 
499-500 ; sales of, revenue officers j 
were consulted in 142, 497 ; j 

share of king in produce of 191 ; ' 
six causes of disputes about 502 ; I 
theory of king’s ownership of all 1. 
189, 196, 495-496 ; trespasser buil- 
ding on 1, of another without paying 
rent had to leave materials to owner 
when vacating 480-481. 

Land grants, were written on cloth or 
engraved on copperplates 307-308. 

Land Revenue Code (Bombay Act V 
of 1879) 196, 441. 

Lanka, description of 180, 214. 

Lanman, Dr. 770. 

Laski, Prof. H., author of ‘Grammar 
of Politics’ 137. 

Laugaksi 588n, 692 , 864 , 961n. 

Lavana, a demon 203. 

Lavanapra^da, a Vaghela king abdi- 
cated in favour of his son Vira- 
dhavala 102 : made a treaty with 
Yadava king Sihghana 225. 

Law. Dr. N. N. 14n, 67, 222. 

Law, equality of all people before 819 ; 
differential treatment before 1. allow- 
ed only in exceptional cases and had 
gone out of vogue at least from 12th 
century 398n; favours minors 328; 
rule of, was the ideal of smrtis 398n, 
819 ; helps the vigilant 465n ; sources 
from which the king was to find the 
1.100; taking the 1. into one’s own 
hands punishable 388, 408; two 
schools of Hindu 544. 

Law Quarterly Review 559, 560. 

Laws, classification of, in modern works 
266-267 ; affecting Hindu ideas and 
practices 821; conflict between »s- 
tric 1. and usages 283. 

Law-suits, adjournment of 296; are 
either sapana or apana 263 ; bet- 
ween husband and wife, father and 
,aon, teacher and pupil, master and 


servant, discouraged 299 ; compro- 
mise of 303-304 ; death of parties 
to 302 ; delay in disposal of, not 
allowed in ancient India 296 ; may 
be decided by courts of several grades 
280 ; of two kinds, according as they 
originate in wealth or injury 258 ; 
place of inference and presumption 
in the decision of 355 ; retrial of 
385; stages in 297-298; third stage 
in, is adducing evidence 304 ; trans- 
fer of, from one judge to another 
386. 

Lawyers, existence of, in ancient India 
288-290. 

Lea, author of ’Superstition and Force’ 
405n. 

Lead, was supposed to destroy sorcerers 
213. 

Legal Procedure, fourstagesof 297-298; 
purpose of, is very high, viz. quest 
i of truth 247. 

Legge 183,390. 

Lekhapancas'iki 225. 

Levi, M. Sylvain 934n. 

Leviticus 389n, 425n. 

Lex Talionis 388-389. 

Licchavis, Vesali was capital of 90. 

Lilavati, a work 122n, 145n, 370n, 
898. 

Limitation, for claiming share when 
cosharer absent 635; law of, in 
ancient smrtis 408-410 ; law of, plays 
very small part in ancient smrtis 
408 ; none applicable to pledges, 
deposits and property of minors, 
idiots, the State, women and learned 
brahmanas 409 ; periods of, laid- 
down by smrtis only in a few cases 
409-410 ; very short periods of, pre- 
scribed by Marici in some cases 409. 

Limitation Act (Indian) 325, 326, 
328n, 63Sn. 

LihgapuAna 40, 227, 892. 

Liquor, superintendent of 147. 

Litigant; grounds on which 1. became a 
losing party 303. 

Livelihood, means of 550n, 
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Loan shonld not be given to minors, 
slaves, women 413; time when 1. has 
to be returned 425. 

Local administration 153-159. 

Lohabhihara, meaning of 910-911. 

Lokayata, meaning of 46-47 ; views 
ascribed to 47n. 

Lost property, owner of, has to prove 
title, possession and that he had not 
abandoned, mortgaged or soId.it 464; 
rights of owner of 465 ; rules about 
175-76, 464. 

Low castes, eighteen, that were beyond 
the pale of the four varnas 285. 

Lummini, village was exempted by 
As'oka from the payment of halt tax 
190. 

MacCrindle 89, 103, 115, 162-63, 183, 
204, 308,901. 

Machiavelli 10 ; holds that all men 
are naturally wicked 238n, 

Madanapala, patron of the writer of 
Madanapirijata 793, 

Madanaparijata 569, 571, 581n, 587, 
607n, 616n, 621n, 623, 656n, 659, 
660n, 715n, 719, 721, 729n, 730-31, 
750n. 755n, 781, 790n, 793, 870, 
884, 928n, 929, 948, 960, 966; differs 
from SubodhinI 793. 

Madanaratna ( on vyavahara ) 247n, 
286, 299n, 330n, 333n, 334n, 344. 
350n. 354n, 355n, 372n, 379n, 3S2n, 
3830, 417n. 427. 464, 501. 505n, 
507n, 512, 517n, 518n, 532, 536n, 
545-46. 548n. 549n. 550n, 552, 553n, 
555, 568n, 569, 571n, 572n. 599,603, 
605 , 610n. 620 . 623 , 625n, 628n, 
629n, 651n, 656n. 709n, 721, 729n. 
733n. 764, 777n, 779, 793n, 797n. 
861, 928n, 929n, 930. 

Madhava 120, 713. 

Madhucchandas. son of Visvamitra 663 . 

Madhuparka, to whom offered 940,945. 

Madras (see Dravida), School of Hindu 
Law 545. 

Madras Debt Conciliation Act 425. 

Madya, meaning of 965 ; rules about 
drinking of 965-66 ; ten kinds of 


965; touch of, forbidden to btahmanas 
965. 

Magha, author of Sisupalavadha 313n. 

Mahabharata 2-4, 10. 18, 21. 28. 33, 
53, 61, 68. 78, 87, 101, 103, 127. 
134, 152, 161, 168, 170-71, 180, 203 . 
206, 208, 213-16, 226. 243, 353, 542. 
609, 644, 708, 819n. 853. 860, 885. 
888, 904-921 ; astronomical data 
in 904-921 ; Machiavellian advice 
in 10-11 ; purpose of the composi- 
tion of 872 ; Santiparva of, deals 
with rajadharma at length 2. 

Mahabharata war, date of 902£f. 

Mahabhasya 38n, 46n, 88, 104, 135, 
140n, 141n, 144n, 161, 183, 190, 
487, 499n, 541n. 530n. 

Mahaksatrapa 49. 

Mabamatras, are officers mentioned in 
A&ka’s edicts 112. 

_ I , 

Mahanandin, a king of the Saisunaga 
dynasty 899, 

Mahapadma (Nanda), 899. 

Mahaparinibbanasutta 90, 91. 

Mahanirva^tantra 559, 560. 

Mabaprasthana, meaning of, 939. 

Maharastra, works of M. school of 
Hindu Law 545. 

Mahasthana (ancient Pundranagara ) 
164, 

Mahavagga 66, 90, 246. 

Mahavastu 91. 

Mahendra, as founder of rajaastra 2; 
Indra became M. after slaying Vrtra 
65. 

Maiden, hecamt putrika, according to 
some, merely by father’s unexpress- 
ed intention 658 ; brotherless m. 
came back to her father’s house after 
marriage acc. to the Rgveda 658 ; 
marriage of brotherless m. was diffi- 
cult in Vedic age 658. 

Maine, Sir Henry, on ‘ Early History 
of Institutions’ 15; on ‘Ancient 
Law’ 387. 

Maintenance, debts of a man take 
precedence over his wife’s or widow’s 
right of 816 ; effect of unchastity on 
right to 806-808 ; liability of manager 
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of joint family as to 804-805 ; patita 
and his son not entitled to 805 ; 
persons excluded from inheritance 
or partition are entitled to 611, 805 ; 
persons that are entitled to m. even 
when a man has no property 803-804; 
right of concubine to 810-815 ; son 
of a dvija from a s'udra concubine 
entitled to 808-809; soas oipratiloma ^ 
unions were entitled to 618, 808 ; 
two grounds on which liability to 
provide m. arises 803, 

Maitrayanlyapariasta 653 . 

Maitri UpanUad 66. 

Majority Act (Indian) 574, 667, 674, 
699a. 

Majority, age of, was sixteen, acc. to 
Karada 395n. ' 

Majumdar, Dr. R. C. 82, 158, 159, | 

641, 934n. : 

Malamasatattva 870n, , 

Malavas, oligarchy of 68 ; were defeated | 

by Samudragupta 89. ; 

Malavikagnimitra 70, 102, 109, 116, 
269, 407. 

Mallinatha 49 d, 229n, 252n. 

Mamalahara, modern Maval in Poona 
District 139. 

Mamsatattvaviveka of Visvanatha 928n, 
946. 

Manasollasa (same as Abhilasitartha* , 
cintamani) 13, 19, 21. 44, 46. 54, . 
106, 107, 109, 111, 118, 127. 133, j 
141, 174, 179, 188, 191, 192, 197-98, ' 
200-201, 203n, 206, 208, 212, 224, 
227, 242, 250, 251, 271-72, 400. 
541, 881. 

Manavagrhyasutra 641n, 856. 

Manavas, school of, on Artha^stra 2, ! 
48. 106. I 

Mandala (meaning ‘country’), extent j 
of 138-139. I 

Mandala (interstate relations) 217; 
different views concerning the number I 
of elements that go to make up 221 ; ; 
four categories that are the basis of ! 
the theory of 220 ; theory of 217-222; ‘ 
theory of, is related the theory of i 
9(ikfis and the six gunas 222 ; 


theory of, is set out in relation to 
an ambitious king 218 ; the element 
of truth in theory of 222 ; to keep 
balance of power among several 
States was the central idea of the 
I theory of 222. 

! Mandavya, story of 255n ; though not 
a thief said through fear of torture 
that he was a thief 255, 357, 521. 

Mandlik 197n, 677n. 

Manimekhalai, a work 164. 

Mantra, has five elements 111 ; is the 
root of victory 111. 

Mantra^ti 171. 

Mantrin (see under minister). 

Manu, composed science of Artha 6 ; 
Pracetasa, an expounder of raja- 
^stra, 2, 4. 

Manu, Vaivasvata was made king by 
Brahma 34 ; Vaivasvata was made 
king by the people 21, 31, 52. 

Manu, divided his wealth among his 
sons 543, 622. 

Manusmrti is authoritative for all 
people 853 ; pre-eminent position of 
868 . 

Manusmrti 6-9, 17-23, 25-27, 32, 36, 
38. 49, 42-44, 48. 51-54, 56-61, 71, 
80, 83. 85, 95-98, 100, 102, 104-109, 
115, 118-121, 123, 127-129n, 132-34, 
137, 141-42, 146n. 150, 154, 158, 
161, 165-67, 170-72, 175-76, 178, 
179, 181, 184-86, 190-92, 194-96, 
199, 205, 208-12, 216, 217, 221-22, 
224,228.237,242-45,247-48, 251, 
257, 261,268,270-74, 276-77, 280, 
284-85, 295-96,298-299, 303, 307, 
312n. 315, 317, 320, 326-27, 330-34, 
336-37, 342-44. 347, 351, 353, 355, 
358-61, 363, 369n. 382, 384-87, 389- 
393n, 394-398n, 400-409, 412, 418, 
420-23, 428-29, 437-439n. 440, 443, 
447, 449n. 451-458, 460, 462-64. 
469, 471n, 472, 478, 484, 486. 489.' 
491-92, 498-509, 511n. 512, 514- 
528, 532n-38, 548, 550n. 551-53 
555-56, 558, 563, 566, 570-72, 574 
576-580, 582, 584, 5S6n, 5S9n, 595-! 
599, 601, 602n, 605n, 606, 610-11 
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613. 615, 617-19, 621. 623-24, 626- 
28, 630, 634-36 , 640-642 , 644-46, 
648n-655, 657-58, 660, 663-64, 666, 
672, 675, 677-78, 686, 690, 691n-92. 
694-95, 699n. 700, 702, 703n. 706, 
710n, 712, 714, 718-21, 725, 727, 
731, 733, 734, 736, 741, 743, 746-49, 
752, 753n. 754n, 759, 762-764n. 766, 
769-71, 773, 776n, 777-79, 787-90. 
792n, 794, 797, 803-808, 814-15, 
825n-27. 833n, 837, 839, 841, 848, 
85In, 852, 854, 856, 857, 858n, 859- 
862, 863-64, 865-66, 868-871, 873- 
877, 879, 881, 883, 885, 887n, 890- 
92, 927, 931-34, 937-39, 941-43. 
945 n, 947, 952-5, 958-60, 963-965. 

Manvantaias, extent of 891. 

Marici, smrti of 306, 326, 409, 465. 

Markandeya-purina 3, 13, 24, 53, 62, 
134-35, 137, 170, 237, 239, 235n, 
534, 747, 857, 890. 

Marriage, customs as to 879-880 ; son 
of anuloma m. held to be aurasa by 
the Mitaksara 656 ; with brotherless 
maiden disapproved of in the Rgveda 
and in some smrtis 658 ; with girl 
who is a sapinda, sagotra or sapra- 
vara is void, acc. to Mit. 837-38; 
with maternal uncle's daughter 
876-77, 932 ; with paternal aunt's 
daughter 932. 

Marshall, Sir John, author of ‘Mohenjo- 
daro' 180. 

Marumakkatayam Law 560, 

Maruts, seven 358. 

Mara, equal to 16tb or 20th part of 
pana 121n, 420n; of silver was equal 
to 2 raktikis 121n, 420n. 

Maskarin, a commentator of Gautama 
Dh. S. 121n, 

Master and servant ( see under 'herds- 
man’) 476-484 ; care required of servant 
as to utensils of m. 477 ; liability 
of m. for improper acts of servant 
481, 484; liable to fine if he does 
not pay servant's wages 478 ; liable 
to fine if he abandons a servant that 
is tired or ill on a journey 480 ; pro- 
visions for servant's falling ill after 


undertaking some work for m. 478 ; 
servant not doing work after receiv- 
ing wages was liable to fine and to 
compensate m. 477-478 ; time when 
wages may be paid 476 ; what was 
to be paid to s. when no wages 
settled beforehand 476-77. 

Matrdatta 685n. 

Matsyapurana 3, 9, 13, 17n, 18n, 22-“ 
24. 30, 40, 51-53, 59-60, 67, 83, 84, 
86, 104, 105, 108, 112n, 117, 126n, 
127, 133, 135, 160-61, 170, 172, 174, 
175, 179, 181, 190, 226-27, 315, 355, 

- 385, 389n. 401, 403, 406, 474n, 478, 
481, 500, 508-509, 512, 521, 524, 528, 
533-34, 642, 741, 890, 892, 895n. 
896n, 897n, 899-900, 902, 905n, 
923-24, 932. 956. 

Mattavilasa-prahasana 276. 

Mauryas, conferred a boon on traders 
that for certain offences they were 
not to be sentenced to death 390 ; 
founded images for public worship 
for the sake of wealth 124n, 188n, 

Mausalaparva 897. 

Mavjee and Parasnis 377. 

Maxim, about the respective scopes 
of rule and exception 796n ; caveat 
emptor 492 ; circumstances cannot 
tie 357 ; conventional sense to be 
preferred to etymological sense 
780n ; de minimis non curat lex 
300 ; omnia praesumuntur contra 
spoliatorem 305, 348n ; of bbuta- 
bhavyasamuccarana 695 ; of brah- 
mana and sramana 38; of crow's 
eye 841n ; of ekavakyata 443 ; of 
• dvayoh pranayanti ' 704-705 ; of 
gobaltvarda 147n, 355, 526, 732 ; 
of matsyanyaya 21, 238; of recon- 
ciliation of apparently conflicting 
texts 322; of same word not to be 
used in a literal and a secondary 
sense in the same sentence or con- 
text 725n ; of sarvarakhapratyaya 
870 : of uninvited persons being 
placed at the end of a row 718-719, 
731 ; what is not dissented from 
may be taken as approved 669, 
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MaxMiiller 16, 306, 933n. 

Maya, on the constituents of Mandala 

221 . 

Maya (an upaya), illustrations of 172. 

Mayamata, a work on Vastnastra 182n. 

Mayne, on ‘Hindu Law' 660, 757n. 

Mayukhaipaliki, com. on Sastradipika 
828n, 833n. 836n, 844a. 

Measures, differed in different countries 
and at different times 146n, SOOn. 

Medhatithi, com. of Manusmrti, 7-8, 
20, 25n. 37-40, 58n, 59,85,95,98, 
100, 107, , 129n, 150, 162, 165-66, 
170, 176, 178, 192, 196, 210, 222, 
242, 248, 280, 295, 322, 325, 330. 
337n, 338, 344, 363, 383, 390, 392n. 
398n, 406, 429, 443n, 464n. 469, 
471n, 486, 488, 518, 550n, 557, 
5860, 598, 605n,619, 627. 653, 654n. 
658n, 675, 706. 714, 718, 720, 734n, 
764n, 771, 777, 779, 788n, 803, 828, 
830n, 831, 851n, 852, 854, 857n, 
859, 860n, 863, 865, 868n, 870-72, 
874, 875 , 892, 927 , 937 , 942n, 958n. 

• Megasthenes (on India in MacCrindle's 
work) 115, 162-63, 180, 183, 192, 
197, 203-04, 206. 210, 243, 308, 390, 
403, 418, 901. 

Mehta, Mr. R. N, 31. 

Mihirakula, a ruthless Huna invader, 
924n; conquered by Yasodharman 
925n. 

Milinda, questions of 289-90, 

Mimamsa, (see under Jaimini and 
Purvamlmam^) 550, 694, 704, 725 ; 
is concerned with the investigation 
of dharma 838. 

Mimaihsakaustubha, a work 847n, 
851n. 854n. 

Minakshi, Dr. 31, 82. 

Mines, everything dug up from, belongs 
to king 144, 196 ; king was to guard 
all 196-197 : superintendent of 196. 

Ministers, change of portfolios among 
114 ; council of 107 ; duty of, to 
prevent king from following evil 
course 109 ; eight, appointed by 

. Shivaji 106 ; faults that disqualify 
persons from being 107 ; matters in 


which m. should be consulted 110 ; 
necessity of 104 ; number of, varied' 
106 : of two classes, advisory and 
executive 105 ; often rose from low 
birth 1 16 ; opinions of absent m. to 
be secured in writing 109 ; qualifica- 
tions of 107-108 ; Second out of 
seven elements of rajya 104 ; to be 
chosen from the three higher varpas 
108 ; to be hereditary, if ability 
exists 108 ; view of the majority of, 
to prevail 109. 

Minor, age up to which a person was 
deemed to be 573-74 ; person under- 
taking to be guardian of, has to take 
as much care of property of m. as of 
his own 460 ; property of, to be 
guarded by king 165. 

Minority, age of, determined by old 
Hindu Law even now in marriage, 
dower, divorce, and adoption 574 ; 
terminated after 15 or 16, acc. to 
different authorities 164, 573-74. 

Mint, superintendent of 144. 

Misarumi^a, author of 'Vivadacandra 
246. 

Mischief, to property punished with 
fines 516. 

Mitaksara, is predominant in the whole 
of India except in Bengal 544 ; school 
of, divided into four sub-schools 544- 
545 ; theory of Buddhist influence 
on, examined 640-641 ; variance 
between the doctrines of the Daya- 
bhaga and the Mit. 558-559 ; view 
of. that ownership arises in the son 
and grandson by birth 546-557. 

Mitaksara, com. on Yajnavalkyasmrti 
7-8, 10, 44, 48, 119, 120n, 121, I23’, 
124n. 128. 129n, 132n, 139. 160. 167] 
173, 175-76. 195, 209, 219-220, 223’. 
242, 247, 248n, 251n, 260n, 261, 263n, 
268, 271n, 272n. 273n, 274, 280. 286! 
287n, 291-93, 299, 300n, 301-02.' 
304-06. 309-11, 314-15, 318-19. 32l! 
323, 325, 328, 334n, 338n, 339— 41n, 
342, 344n. 346-50, 352. 358. 360n! 
363n, 364n. 365, 366n. 368. 372n, 
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373 , 3 80-81, 383, 383, 394-95,397, 
402n, 408, 410n. 424, 426-429ii. 430, 
432, 435-437n, 438n, 439n, 442n, 
443n, 444, 447n, 448n. 459n, 462n, 
463 n. 464, 470n, 471n, 482n, 487-89, 
491n, 494n, 495, 497, 499n, 500n, 
501n, 502n, 504, 506, 513-15, 517-18, 
321, 523n, 524. 525n. 531, 545-46, 
548-50n, 351, 553, 354o, 556-57, 
560-63, 567, 569-70, 573, 575n. 576- 
77, 579, 581n. 583n. 586-88, 592n, 
,593. 595n, 596, 601,603,605,609, 
610n, 612, 613n, 614, 616n. 617, 
619, 622-23, 627. 629-30, 634n. 
635n. 637, 639-41, 647n. 650a. 651n, 
653, 654n, 656, 659-60, 664, 677-78, 
685n. 690n, 701-703n. 704n, 706, 
707n, 708, 711, 714n, 715, 718-19, 

^ 721, 725. 727, 731-32, 734, 737n. 
748, 742, 743, 747-48, 750-53, 755, 
760, 762-68, 771n, 773, 774n, 775, 
776n, 780, 785n, 787, 790n, 792-94, 
798n. 801, 803, 807, 809, 811, 813- 
15, 823, 827n. 828, 857n, 863-64, 
866, 868-870, 874 , 878, 882 , 931 . 933 , 
941-43, 947-48, 951, 955, 958n, 959, 
961, 965, 970. 

Mitramisra, com. of Yajnavalkya 864n, 

^ 867n, 873 , 881. 

Mlecchas, came to see Yuddhisthira’s 
, Rajasuya 937 ; dwelt on all bordels 
of Bharatavar^ 67 ; paid tribute to 
Bhima 232 ; sprang from Ann, son 
of Yayati 937. 

Mohenjo-daro, excavations at 180, 307 : 
walls found at, were built with burnt 
bricks ISO. 

Monarchy, did not descend to eldest 
son, if he suffered from defects 43 : 
hereditary m. was the norm of 
government in ancient and medieval 
India 87, 235 ; order of succession 
to 42-43 : was generally hereditary 
and descended by the rule of primo- 
geniture 41-42. 

Money-lending ( see ‘interest’ ) ; called 
kusida and vdrdhusa 417 ; was not 
condemned when interest was charg- 
ed at ^th of the principal per month 
418. 


Monopoly, of kings as to elephants, 
saffron &c. 197. 

Month, whether it ended with Full 
Moon or Amsivasya 906. 

Montrion, W. A. on ‘ The Hindu will 
in Bengal’ 818n. 

Morals, theory of progressive deteriora- 
tion in 886. 

Mortgage {see under ‘pledge’, ‘transac- 
tion’ ) ; creditor fined as a thief if 
he did not allow redemption, when 
debtor has the right and is ready 
to redeem 433 ; particulars such as 
boundaries must be given in deed of 
431 ; redemption of, on the death or 
in the absence of mortgagee 435 : 
submortgage, not allowed by some 
429 ; when executant of m. may 
lose his ownership 433-34 ; when' 
holder of m. can sell property for 
recovery of dues either privately or 
through court 434; when redemption 
of, can be secured 433-34. 

Mother, cannot be legally abandoned 
by son, though she be patita 613n, 
804, 948 ; divergent views about the 
right of m. to a share on partition 
605-606; does not include step- 
mother in the matter of inheritance 
724; entitled to a share when ' her 
sons or stepsons come to a partition 
but she cannot compel partition 
605 ; inheriting to her son takes a 
limited estate 723 ; Madras High 
Court does not allow a share to a m. 
on partition 606 ; preferred to the 
father as an heir to her deceased 
son by the Mit. and some other 
works 721-22. 

Mrechakatika 121n, 255n, '271, 275, 
277, 279, 290. 293n. 344-45. 357, 362, 
389, 391, 399, 407, 456. 

Mrttikavati 108. 

Muhurtas, fifteen of the day and 15 of 
the night 9Q7n. 

Mala, hanti for birth on 966. 

Mulla, Sir D. F. on ‘ Hindu Law ’ 
660. 

Mundakopanisad 888, 
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Musicians, and actors were not to take 
excessive gifts or indulge in extrava- 
gant praise of patrons 253 . 

Nabhanedistha, story of 543, 545. 

Nagaraka, duties of 149, 406. 

Nagasena 108. 

Nahusa 52-53, 55, 845. 

Naigama, meaning of 487. 

Naikins, adoption of girls by 972. 

Nala 53. 55. 

Nambndri brahmanas 657. 

Nanabhai Haridas, Mr. Justice 591n. 

Nana Phadnis 386. 

Nanaghat Inscription 66. 

Nanaka, 121n, 

Nandana, com. of Manusmrti 587, 
774n. 875. 

NandaPandita 192, 403, 684, 717, 727, 
735. 

Nandas, Mahapadma, the first of 900 ; 
one of, was killed by Canakya 86, 

Narada, author of work on politics 70. 

Narada, is a thoroughgoing advocate 
of the theory of divine right of kings 
35-36. 

Narada, smrti of, 3, 9, 17, 23, 27, 32, 
35, 57, 95, 98, 121n, 123, I46n, 158, 
159n, 166-67, 187, 189,'l95, 206, 242- 
46, 248, 250, 257, 259, 260n, 262-64, 
269-76, 278, 279n, 280, 286-288n, 
289n, 291-94, 296, 299-305n, 306, 
308, 309-15, 317-18, 320, 322, 327, 
330-334, 337-39, 342n, 343, 346- 
350n, 351, 354, 356-59, 362-68, 370, 
372n, 373-74, 376n. 379-80, 382- 
83. 385-86, 388-89, 394-96, 402- 
404, 408-409, 413, 416-18, 420- 
22. 425-28, 431, 433, 434n, 435-36. 
438, 440. 442-43, 445, 446n. 447, 
449n-52. 454-58, 460, 462-63, 466- 
67. 469, 471-72, 474, 476-92, 497- 
502, 504-505, 507, 509-16, 519-26, 
528, 533-36, 538-40, 545, 552, 555- 
56. 567-69, 572-73, 577n, 580,582. 
584, 590, 592, 595, 598, 605, 610- 
11. 617n. 621, 623-25. 634n, 638, 
640. 643-44, 650-652n, 660, 663. 
665n, 703n, 706, 709, 714, 747, 749, 
762, 773, 790, 803n. 804, 810,. 816, 
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867, 868, 882-83, 885, 932, 934, 
936, 952. 

Naradiya-purana 656n, 892, 893n, 928, 
939. 

Narasimha, avatara of Visnu 214. 

Narayana commentator of Asv. a. 685n, 
856n; commentator of Manusmrti 
714; commentator of Asv. gr. 879. 

Nationality, merits and defects of 
sentiment of 137-138. 

Nationhood, sentiment of, how far 
prevalent in ancient India 136-138. 

Nayaviveka of Bhavanatha 550n, 555n. 

Nibandba, meaning of 575n. 

Nibandhanakara, a writer 258. 

Nietzsche 215n. 

Nilakantha, commentator of Maha- 
bharata 161n, 202, 221n. 650, 893n, 
908n. 911n, 912n, 913, 914n, 917. 

Nilakantha, author of Nitimayhkha and 
Vyavaharamayukha 13, 610n, 668, 
722, 878.^ 

Nilakantha Sastri, Prof, K. A., author 
of ‘ Studies in Cola history ’ and 
'Pandyan kingdom’ 156, 196, 400n, 

Nimi 52. 

Nirajana, the rite of waving lights be- 
fore armies, horses, elephants, wea- 
pons &c. 230-231, 910n, 911, 

Nitnayasindhu 236, 545, 615, 626n, 
627, 657n, 668n, 669, 679n, 680, 
688n, 692, 696 , 697 . 739. 759.873, 
878, 910n, 911, 926. 928n, 929n, 
930, 931n, 938, 940, 944-45, 950, 
960-61, 963-964. 

Nirukta 28. 41. 104, 164. 276, 415, 
519n, 541. 543n, 544, 612, 641, 

657n, 658, 714, 754n, 845. 863, 886n, 
889. 

Nisida, (same as Para^va) 599. 

Ni^alapuri, an adept in Tantric rites 
81. 

Nitimayukha of Nilakantha, 13, 38,48, 
72, 74. 75n, 79-81n, 82, 170. 

217, 227. 

Nitiprakasika 4 , 13, 60, 62, 112n. 205, 
208, 214. 

NItisara ( see nnder * Kamandakiya- 
niti»ra also ), 5. 6, 8. 
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Nitiastra, meaning of 8. 

Nltivakysimrta, 19, 43, 47n, 50-51, 69, 
85-86, 105, 107-08, 110-113n, 119n. 
128d, 133, 166, 171, 172n, 174, 179, 
203n, 217-18, 220n, 221, 232, 240. 

Nivariana, extent of 141n ; why so 
called 145n. 

Niyoga, practice of, condemned by 
Apastamba 644; practice of, prohibit- 
ed in Kali age 627, 814. 

Non-conformists, harsh taws against, in 
England 54 7n. 

Nrga, story of king 243, 296. 

Nrsirahapurana 892, 923-24. 

Nuisances, rules for preventing, on 
public roads and near private 
houses 508. 

Nyasa (deposit) 454-455. 

Nyayasudha, com. on Tantravartika 
828n, 837n. 843n. 847, 851n, 852n. 

Nyayasutra 46n, 589n. 

Oaths, special, how taken 360 ; special, 
taken by Vasistba and others 359 ; 
were taken not only in judicial 
proceedings but also in ordinary 
dealings 358. 

Oaths Act (Indian) 344n. 

Offenders, had to pay fine to king and 
bear expenses of medical help and 
food of the injured 516. 

Officers, emoluments of, in charge of a 
village, ten villages &c. 150-151 ; 
forty ways of embezzlement of Govt, 
money by 144 ; grades of 113 ; high, 
different at different times 111-112 : 
king not to side with o. but with the 
people 114 ; liability of, to catch 
thieves and make good loss 1, 167 ; 
pay of 113, 120 ; pensions and 
gratnities to, provided by Kautilya 
152 : qualifications of o. of several 
departments 142 ; rules about casual 
leave, sick leave and pension after 
40 years’ service for 152 : special 
functions of certain high 114 ; tak- 
ing bribes were deprived of wealth 
and banished 161 : ten principal o. 
of the king 113 ; transfer of 152 ; 


very high salaries paid to high 152- 
153. 

Oldenberg 229n. 

Oligarchies in ancient India 87 ; 
became rare after the 5th or 6th 
century A.D. 89. 

Oliver Twist, by Dickens 60. 

Oppert, Dr. 213. 

Ordeals ( see under ‘ divya ’ ) ; all 
allowed to all castes, except poison 
which was not for brahmanas 365< 
all, to be administered by Chief 
Justice in the presence of king, 
sabhyas and brahmanas 367 ; are to 
be resorted to only when none of the 
human means of proof are possible 
or available 304-05, 363 ; brief 
history of 361-362 ; by whom not 
to be undergone 365 ; CandaladevI, 
a Ratta queen, underwent the ordeal 
of striking a snake in a jar 366n ; 
Dharma, the principal deity in the 
procedure of 368 ; earliest reference 
to, in Pancavim^ Brahmana and 
Chandogya Upanisad 362 ; geqerally 
end in immediate decision 358 ; 
generally to be administered to 
defendant 364, 365 ; may be admi- 
nistered to any litigant by mutual 
agreement 364 ; mentioned in epi- 
graphic records 376-77 : of balance, 
description of 369-70, 376n ; of 
balance to be administered to minors, 
women, very old men, the blind, the 
cripple, the diseased and brahmanas 
365 ; of balance, fire, poison and 
water to be administered in claims 
of over lOOO panas and in charges of 
treason and of a grave sin 365; of 
dharma described 375 ; of fire, des- 
cribed 370-71, 376n; of ko^, 
allowed in ali claims of whatever 
value 365 ; of kosa, described 373- 
74 ; of phala 375 ; of poison, des- 
cribed 372-73 ; of snake in the jar 
367 ; of tandula 374 ; of taptamasa 
374-75 ; of water, described 371-72, 
376 ; of water and poison had gone 
out of vogne in the age of the 
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Stnrticandrika, 371 ; persons ol 
higher castes to be treated as Sudras 
in o. if they follow profession of 
cowherds, traders, artisans, domestic 
servants 365 ; persons who could 
undergo o. through deputies366; pre- 
valence of, in judicial systems of most 
countries in ancient times 375-76 ; 
procedure common to all 368-69 ; 
proper place tor o. 367-68 ; proper 
times and seasons for several 367 ; 
to be administered to mlecchas, un- 
touchables, slaves, offspring of 
sahkara are those customary among 
them 366 ; undergone by Mahomedan 
litigants under Maratha rule 378 ; 
were in vogue during Maratha rule 
377-78 ; when not to be administered 

• to certain persons 365-366; when 
optional with human means of proof 

• 305. 

Ornaments; ordinarily worn by members 
of a joint family and their wives 
were not to be divided at a partition 

587, 596'; property of women in 771 

777. 

Ortolan, author of ‘History of Roman 
Law' 389n, 441n. 

Othello 533. 

Outcast ( see under ‘patita’ ) ; excluded 
from inheritance or partition 610- 
611 ; son of, excluded from share or 
inheritance 611. 

Ownership; arises, acc. to Gautama, in 
five ways in the case of all castes 3 17, 
548 ; arises by birth in the case of 
sons, grandsons, and great-grand- 
sons 552-554; eight modes of acquir- 
ing, acc. to Vasistha 317 ; exact 
definition of, is diiaScult 554 ; how 
partition is a source of 549n ; is of 
various kinds 554 ; long possession 
is not expressly mentioned as source 
of o. in ancient works 317 ; mode of 
tranrferring o. is by transfer of posse- 
ssion 319; of coparcenary proprety 
under Mitaksara 561 ; reasons for the 
view that o. arises from partition 
552-553 ; special sources of o. among 


brahmanas and the other castes 317 ; 
to be distinguished from mere posses- 
sion 554 ; whether understood from 
astra alone 448-451. 

Oxen, how many were to be yoked to a 
plough ISOn. 

Padas, 32, of which the king could take 
cognisance without a person’s com- 
plaint 265. 

Padmavati 108. 

Pala, was equal to 320 raktikas 121. 
Pala, dynasty of Bengal, founded by 
Gopala 30. 

Palace, gate of, should face south 1 ; 
had dancing halls 180 ; had seven 
or eight storeys 180; measurements 
of. acc. to Brhatsamhita 180; posi- 
tion and extent of king’s 181 ; should 
be in the centre ol the capital 1. 
Palaka, a king 399, 

Palibothra (vide Pataliputra) 204, 
Fallava, dynasty in South India 31, 
69. 162, 890. 

Pana, is ordinarily of copper 121 ; of 
'80 or 100 raktikas 121n ; weight and 
value of 120ff. 

Paucasiddhantika 889, 895, §98. 
Fancatantra 5, 8, 25, 78, 111, 160n, 
161, 171n, 178, 949n. 

Pancavimsa Brabmana 361. 

Panchayats 280-281. 

Pandavas, army of 204 ; started on the 
Great Journey in the Himalaya 939. 
Pandita, supplanted purohita in course 
of time 126. 

Pandu (see under Dhrtarastra) 55, 
68. 609. 

Panini 19. 38n, 46n, 47n, 66, 88, 117n, 
124n, 125n, 134, 140n, 141n, 144n. 
145n, 156, 183, 190, 330, 415, 434n, 
435, 464n, 487, 491n. 494n, 541.544, 
550n, 551, 555n, 581n, 660, 685n, 
707. 722n. 726, 734, 734n, 762n, 
774n. 775n, 852n, 936. 

Pa^nalal, on * Kumaun local customs * 
675. 684. 

Parasara, author of a work on astrology 
and astronomy 906n, 916, 917, 919n. 
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Parana, author on Artha^stra 2. 
Parana, author of a work in prose 
715n, 718. 

Parasaras, school of 2. 83, 233. 
Parana, smrti of, 58, 124n, 185n, 211, 
432n, 646n, 668, 703n, 791, 869, 
892 , 935 , 942-44 , 946-47 , 949, 

952,956. 

Para^ra-Madhaviya, 38, 124n, 185n, 
247, 25 8n, 259n, 260-61, 263-265n. 
270n, 275n,- 277-78, 281, 282n, 283, 
284n, 285n, 286n, 287n, 292, 297-99, 
302, 303n, 305n, 311, 314-15, 317, 
326n, 328, 331n, 336n, 337n. 341n, 
342n, 345n, 346n, 347n, 348n, 354n, 
355n, 357n, 358n, 366n, 367, 379n, 
380n, 383n, 385n, 386n, 387n, 410n, 
412n, 419n, 421, 424n, 426n, 429, 
431, 432n, 434n, 438n, 439h, 441n, 
442n, 445n, 449n, 451n, 455n, 456n, 
457n, 458n, 460n, 462n, 463n, 464n, 
465n, 466n, 468n, 472n,473n, 477n, 
478n, 479n, 480n, 483n, 491n, 499a, 
501, 505n, 506a, 510n, 514n, 516n, 
521, 527n, 529n, 531n, 532n, 533n, 
539n, 540n, 545--16, 549, 551, 553n, 
556n, 580n, 581n, 582n, S85n, 586n, 
593n, 599, 607n, 609n, 620n. 621n, 
623n, 628n, 636n, 642, 709, 712, 
713n, 715a, 721a, 733n, 755n, 763n, 
769n, 772n, 777a, 779a, 780n, 782, 
783n, 790n, 791, 793, 800n, 810n, 
856n, 862n, 867n, 870, 877, 884-85, 
927, 928n, 929, 939n, 943n, 944. 

Para&va son ( same as »udra) 599. 

Parasikas, custom of marrying one’s 
own mother among 859n. 

Paraskara 791. 

Paraskara-grhyasutra 828n, 856, 866, 
880. 

Farararama, enjoyed earth for a long 
time by conquest of six evil tenden- 
cies 53. 

Parasuramapratapa, a work, 46, 179, 
189n, 196, 215. 

Pargiter, author of * Dynasties of the 
Kali age' 900, 925n. 

Paribhasaprakaii (part of Viramitro- 
daya) 840n, 865n. 872n, 873n, 881. 


i05S 

Parijata, a work, 581n, 589n,625n, 656, 
660 , 686 , 784n ; different from 

Madanaparijata 581n. 

Pariksit, grandson of Arjuna 900. 
Pariplava 415. 

P a r n a 1 a p a r V a t a— grahanakhyana of 
Jayarama 925. 

Partition (see ‘father’, ‘grandmother’, 

‘ mother ’, ‘ son ’ ) ; chief matters to 
be discussed under, are four 563 ; 
Dayabhaga admits only two times 
for 567-568 ; definition of 560-561 ; 
definition of p. by Dayabhaga criticiz- 
ed by Dayatattva 561 ; divergence 
of views about giving a share to un- 
married sisters at a partition 619-20 ; 
evidence of 638 ; four times for, 
acc. to Madanaparijata 569 ; general 
rule that p. once made is final 634 ; 
grandmother’s right to a share at 

607- 608 ; grounds of exclusion from 

608- 616 ; in certain cases allowed 
acc. to patnibhaga 607 ; in the sense 
of mere severance of interest may 
take place by mere unilateral declara- 
tion of one member 562 : minority 
of a coparcener was no bar to 
573 : mother’s right to a share 
at 605-606 ; no share allowed to 
unmarried sisters in modem times, 
but only marriage expenses 620 : 
of concealed property 635-637 : Jter 
stirpes, explained 569-70, 632-634 : 
provision for marriage expenses of 
unmarried sisters 619 ; provision for 
samskaras of brothers 619 ; proposi- 
tions about 631 ; re-opening of, 
when allowed 634-636, 617 , 618 ; 
right of absent coparcener to claim 
634-635 ; rule that all sons divide 
equally irrespective of whether they 
are sons of different mothers 607 ; 
rule of equal division between father 
and son or brothers favoured by 
most smrtis 623 ; safeguarding 
minor’s share at a p. 573 ; son’s right 
to demand partition from father took 
ages to evolve 563-564 ; son’s right 
to partition encouraged from reli- 
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gious sentiments 571—72 ; son’s right 
to p. in father’s'Hfetime existed even 
in Vedic age 564—565 ; three main 
times for, according to Mitaksara 
568-569 : time for 563£f ; two senses 
viz. division by metes and bounds 
and severance of interest only 562 ; 
under Dayabhaga no p. can be claim- 
ed as long as father is alive 569, 
Partition Act (Indian) 586n, 
Partnership 466-470 ; ancient dharma- 
sutras are silent about 469 ; duties 
of partners in 466-67 ; liabilities of 
partners in a 466 ; Manu extends the 
rules about distribution of fees 
among sacrificial priests to partners 
in 469 : qualifications of partners in 
467-468 : rights of partners in 467- 
468 : shares of artisans in profits of 
p. 468. 

Partnership Act (Indian) 467n. 

Parvan days 73 7n. 

Parvana CTaddha 737, 

Passage ( see ‘ way ' ) 737. 

Passports, superintendent of 149. 

Past, diametrically opposite views 
about 244. 

Pastures, superintendent of 149 ; pro- 
vided round villages and towns 161, 
499-500. 

Pataliputra, administration of, as des- 
cribed by Megasthenes 183 ; had a 
wall of wooden palisades 180 ; Patau- 
jali’s references to 183, 

Patanjali, author of Mahabhasya 46n, 
88, 124n, 125n, 144n, 183. 

Pathak, Prof. K. B. 924n, 

Patita (see under partition); being p. 
entailed loss of estate or inheritance 
only if no praya&itta was performed 
547n, 615 ; daughter of p. was not 
treated as p. 616 ; ghatasphota for 
outcasting a p. 610n ; 615 ; son of 
p. was excluded from partition or 
inheritance and even maintenance 
611, 616-17; who was p. 612£f: 
women, even if they performed no 
praya^itta, were not to be cast on the 
streets, but were to be given main- 
'tenance 615, 


Patnl, meaning of 707. 

Patriarchal family, father’s powers in 
563. 

Pannarbhava, a subsidiary son 661 : 
definition of 648. 

Paura-janapada 93-95. 

Penal Code (Indian), 300, 395, 473n, 
479n, 512n, 513, 518n, 523n, 529n, 
531n, 532n. 

People ( see under ’ subjects ’ ) ; also 
spoken of collectively as Visnu 25 ; 
calamities of, have graver conse. 
quences than those of the capital 233 ; 
protection of, consists in preventing 
external and internal aggression 56 ; 
protection of, highest duty of ruler 
56. 

Perjury, entailed secular and also other- 
worldly consequences 351. 

Peshwa’s Diaries 377. 

Philosophy, purpose of all branches of 
Indian is the quest of truth 247. 

Physicians, punished with fines for 
being careless or for not imforming 
ofiScers in serious cases 149. 

Pigeons, employed to carry official 
letters 149, 

Pilgrimages to distant places, forbidden 
in Kali for brahmanas 953 . 

Pindas (see under sraddha) 

Piprahva vase, writing on 307. 

Pisuna, author of a work on raja»stra 
2, 83, 233. 

Pis'uhaputra, a writer 2. 

Pitamaha. smrti of 262-63, 265-66, 

269, 281-82, 285, 288, 291, 296,318. 
327. 362-65, 367, 369n, 372n, 373, 
379, 862.. 

Pitamahasiddhanta 889. 

Pitrgathas, from Matsyapurana 642. 

Plaint (see under ’pleadings’); con- 
tents of 293-294; faults in 299; 
reasons which make a p. unaccepta- 
ble 299 ; rules about amendment of 
293 ; rules about preference, when 
several persons present p. at same 
time 298 ; ten details of a p. about 
immovable property 293—94 ; various 
Sanskrit words for 292 ; was written 
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- dotm with all details when defendant 
appeared 292. 

Plato, approved of slavery unreserved- 
ly 15n; author of ‘Republic’ 50; 

■ author of ‘Laws’ 114n, 244n ; end of 
State was good life, acc. to 237. 

Plea, of former judgment how proved 
301. 

Pledge (adhi ) ; classification of, acc. to 
Narada and Brhaspati 428 ; duty of 
person who accepts a p. to take pro- 
per care 432-33 ; debtor is respon- 
sible for the loss of 432-433 ; general 
rule that a p. to be enjoyed carried 
DO interest 430 ; if p. lost or deterio- 
rates without any fault of the 
creditor, debtor to bear the toss 
432-33 ; person making a p. of the 
same thing to two different people 
was punished 432 ; subject of p. is 
lost if not redeemed within the period 
of grace 429; three rules of Yajfia- 
valkya about 428-29 ; what is 
sapratyaya p. 430. 

Pliny 901. 

Poison, effects of, on various birds 84. 

Poisoned food and fire 84. 

Poisoning of kings, measures against 
83. 

Pollard, author of ‘ Conscience and 
liberty’ 547n. 

Pollock 554. 555. 

Portents, in the heavens, sky and on 

' the earth before an invasion 227. 

Possession (see under ‘title’) ; adverse 
p. against minors and others 328 ; 
divergence of views about the rela- 

■ tion of title to 317 ; exception to the 
rule of loss of ownership, by long 
327 ; for three generations without 
hreak prevails over bare title 319 ; 
long p. not mentioned in ancient 
works as a source of ownership 317 ; 

' meaning of tripurusa p. 318 ; mean- 
ing of long p. 320-321 ; must have 
five characteristics in order to be 
valid 318; of agnates and cognates 
is not necessarily adverse 526; of 

' one co-owner is ordinarily for all co- 

^33 
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owners 327 ; one who pleaded mere 
possession and no title was deemed 
a thief 318; periods of adverse p. 
that gave rise to ownership acc. to 
different writers 323 ; principal mode 
of transfer was delivery of 319; 
some texts prescribe for loss of 
ownership short periods of 325-326 ; 
was nine points of law in ancient 
India 431. 

Power, corrupts a man 114. 

Prabandhacintamani 198, 283. 

Prabhakara, a writer on Miraamsa, 550; 
was called Guru 536n. 

Prabhakara vardbana 63. 

Pradestr, an officer 252. 

Pradhan, Dr. . author of ‘Chronology 
of Ancient India, ’ 925n. 

' Pradvivaka 272. 

\ Prajipati, smrti of 369n, 429, 495, 
571n, 586, 712, 738, 926. 

Prajipati. story of 845. 

! Prajnapanopahga, a Jain work 140n. 

I Praka^, a work 568 d, 58Sd, 605n. 

Prakirnaka, meaning of, 251 ; meaning 
of, acc. to Kautilya 258. 

Pramati Bhargava, an at'atara of 
Visnu, will uproot mleccbas and 
heretics at end of Kali, 925. 

Prana, a hymn 75. 

Pran Nath, Dr. 134n, 140n. 

Pratibhu, see under ‘ surety ’. 

Fratijna-yangandharayana, a play 21 In. 

Pratima, a nataka 78, 277n. 

Pratinidhi (substitute), rules as to, in 
the Mlmomsa 654-655. 

Pratyakalita 260. 

Pravabana, Jaivali, a king, asked 
Svetaketu five questions 92. 

Pravaradhyaya 686. 

Pravaramanjari 692. 

Pravarasena, a Vakataka emperor who 
performed four Asvamedhas 70. 

Piiya^itta, for murder depended on 
caste of murderer and of the murder- 
ed 528 ; for woman raped 532 ; for 
adultery 946-47. 

Prayaxittatattva, 928. 

Prayaaittaviveka 94Sn. 



1058 


Hisk^y of Dhanmiastra 


[ VoL 


Fre-emption, right of, allowed in favour 
of brothers, sapindas, sagotras, 
neighbours &c. 496. 

Price, inadequacy of, how determined 
493. 

Priests, distribution of fees among 16 
sacrificial 470n ; three kinds of 
sacrificial 469. 

Primogeniture, in succession to zamiti- 
dari or raj 631. 

Princes, went to famous seats of learn- 
ing for study 50. 

Prisoners, set free on coronation 80. 

Prisons Act (Indian) 403. 

Private defence (see under ’atatayin) , 
right of, as to person and property 
. 517-18 ; right of, should not be 
exercised if there is time to report 
to king's officers 517, 

Prize-fighting (see under 'saraahvaya'). 

Proof, circumstantial evidence as 356- 
357 ; comparative strength of the 
several means of 306 ; divine means 
of, are ordeals 304 ; divine means 
of, when employed 363-304 ; human 
means of, are documents, witnesses 
and possession 304 ; means of. are 
either human or divine 304 ; means 
of. appropriate to several kinds of 
disputes 305-306 ; of part of claim 
may in some cases be held p. of whole 
claim 348n ; rules about variation 
between pleadings and p. 347-349. 

Property, (see under 'self acquired 

^ property ' , ‘ separate property ' ) ; 
ancestral p.. explained 576 ; diverg- 
ence of views as to concealment of 
joint p. by one co-owner being theft 
636-637 ; impartible by its very 
nature 585-590 : is of two kinds, 
movable and immovable 490, 574 • 
is of three kinds, land, nibandha and 
movable 574-575; joint family p„ 

. what is 576 . may be joint family 
or separate, 576; no distinction 
between ancestral and separate under 
Oayabhaga as to alienation 576; 
persons that acquire by birth an 
interest in ancestral p. 576; rules 


about partition of joint p. concealed 
by cosharer 636-637 ; -separate p, 
includes self-acquisitions 576. 
Prostitutes, a fifth caste acc. to Mitak« 
sara 801 ; do not sever tie of blood, 
acc. to modern decisions 801 ; rules 
about persons visiting p. 481-482. 
Province, administration of. in a State 
141-142 ; each p. kept a record of 
good and bad events 143n; Governor 
of p. was called Uparika 141. 

Prtha, adopted by Kuntibhoja 675. 
Prthu, levelled the earth 183 ; oath 
administered to 33 ; secured king- 
dom through vinaya 52 ; Visnu 
entered P. 281. 

Prthviraja, Chohan hero 684n. 
Prthvirija Rasau, a svork 684 n. 

Psalms 425n. 

Public roads, nuisances on 508-509. 
Piiga, meaning of 281. 

Pulakesin, a Calukya king 70. 
Punishment (see ‘banishment', 
'brahmana', 'death', 'impalement'); 
alternative p. of fines in lieu of the 
cutting ofl of a limb for theft &c, 
256; award of, depended on motive, 
sex, nature of offence, time and place 
&c. 391-92 ; banishment as 404 ; 
branding of several marks on fore- 
head as p. for several offences 397, 
403; by cutting off fingers, hands and 
feet was common in case of thieves 
and pickpockets 256, 402 ; by cutting 
off the limb wherewith a low man 
offended against a brahmana 389 ; 
by cutting off the tongue in the case 
of a sudra who abuses a brahmana or 
ksatriya or loudly repeats the Veda ' 
402 ; confiscation of all property 
as p. 404 ; corporal p. assumes 
various forms 395-396 ; enhanced 
for repeating offence 404-5, 522; 
exemption from p. on certain grounds 
such as intoxication, lunacy, mistake 
417; fear of p, keeps all beings under 
control 292 ; fine and corporal 
punishment was to be pronounced 
by the king on- recemraendation of 
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chief justice 391 ; 6nes were the 
orditiary p. for many offences in 
ancient India 390; for accidental 
death none 528 ; for abetting a 
crime 529 ; for abuse and defama- 
tion was less for offenders of higher 
castes 395 ; for adultery 256-257 ; 
for adultery and rape depended on 
caste of the woman and of the 
offender 395 ; for adultery very 
severe in ancient texts 401, 533, 535; 
for a person charging an innocent 
;nan with theft 255 ; for committing 
nuisance on the public road 508 ; 
for defiling water of holy tanks, 
rivers etc. 509 ; for incest 533-34 ; for 
judges taking bribes and for minis- 
ters disposing of a matter wrongly 
386; for making breaches in a 
boundary 509 : for misappropriation 
of the property of guilds and other 
groups 489; for moneylenders , 
charging interest exceeding rates . 
prescribed in smrtis 422 ; for rash j 
driving 528 ; for theft more severe 
in the case of offenders of higher , 
castes 395 ; for unnatural offences ' 
534 ; for witchcraft 405-406 ; four 
methods of 391 ; fourteen places of, 
acc to Brhaspati 396; imprisonment ' 
for life asp. 403; may be inflicted ’ 
on offenders of lowest castes by the , 
persons offended 408 ; mild p. pres- 
cribed on account of the doctrine of 
karmavipaka 392 ; most important 
purpose of, is deterrant 389 ; no 
corporal punishment for a brafamana 
offender except shaving of head, 
branding 396 ; of death not inflicted 
on brihmanas and women under 
Bombay Regulation 14 of 1827, 397 ; 

. .of deati} prescribed even for 
- bnhnmnas by - Katyayaaa and 
Kautilya 398-99 ; of death pres- 
; OTbed /or certain offences , 400- 
401 : one purpose of, was reform and 
redemption of offender. 390.> proper 
p, ./or a hrahwaaa , offender 397; 
/(atposes secured hy P- - ctimes 


388-90 ; rigour of p. lessened' by 
Yajnavalkya and later smrtis 390 ; 
severity of, depended on casft also 
395 ; shaving of the head as p." 403 ; 
ten places where p. may be infficted 
396; that could be awarded' by 
inferior tribunals 391 ; whipping as 
p 403-404 ; women were awarded 
lesser p. than men 394, 533 ; women 
were to undergo excission - of a' Kmb 
where death sentence could be 
inflicted on males 394, 533. 

Pupil, rules as to his behaviour towards 
his gum’s wife in Kali age 953-54. 

Parana, a silver coin 122, 420n. 

Parana 10. 

Puranas, are rich in Dharma»stra 
material 871 ; are authoritative for 
all people 853 ; conflict between 
smrtis and Puranas 871-873 ; pro- 
cedure of coronation in 72; .state 
that in Kali age kings will mostly be 
sudras 40 ; wax eloquent over the 
importance of Bharatavar^ 137 ; 
dbarma which is declared in, is.misra 
873; several p. must have been known 
871. 

Puranas, passages of historical impor- 
tance in 899ff. 

Purchaser; buying from one not the 
owner in open market is not liable 
to punishment 463 ; duty of, to 
closely examine the thing to be pur- 
chased 492 ; from one not the owner 
is liable to be punished if he purchases 
in secret 460 ; gets indefeasible 
title only after three generations if 
price wholly or partly not j^id 494 ; 
has, in order to- escape punishment, 
to produce vendor or prove purchase 
in open market 463 ; lialdlity eff, if 
he does not take delivery after pur- 
chase ; 490,, 492 ; may resite .fium 
purchase within a gejrtaio time 490-* 
491 i period allowed to p. for esami- 
.. nation thing btmght 492. 

Purobitg ; called saviour of kUgdov 
- -117-1,8 ; .included among n^trini 
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, . by .some writersi 119; had full jaris- 

- dictioo over penances 119; made 
. the king jready for battle 118; most 

■eminent of the high functionaries of 
. .the. king 113; must know ritual of 
. five- kinds 119; qualifications of 
. 117-18 ; samvatsara took over some 
of the functions of 126; to be con- 
sulted by king after ministers were 
. .. consulted 110, 119 ; to be distingui- 
shed from rtoij 118; waning of the 
importance of 126 ; was expected to 
remove calamities, divine and human 
119; was often hereditary 119. 

Piiru, though youngest son, was made 
king by Yayati 42, 44. 

Pururavas 53, 845. 

PnruM (bailiff), duties and qualifica- 
tions of 278. 

Purusakara (human effort), and daiva 
(fate) 168-169; is superior, acc. to 
Mat^apnrana 170. 

Purusirtha rules are recommendatory 
and violation of them does not 
vitiate the sacrifice 550n, 609. 
Pnruwrthas; artha is the chief among 
three p. acc. to Kautilya 241 ; 
dbarma is the highest among three 
and kama the lowest 9 ; three p. are 
secured for people by righteous king 
239. 

Purvamimamsa (see under ’Jaimini’) 
38. 605, 637, 695, 864. 

Fuskarasadi 524. 

Fusyagupta, a vaisjra, was governor of 
Suristra under Candragupta Maurya 
117. 

Pnsyamitra 32, 116; founder of Suhga 
empire 39 , killed his master Brhad- 
ratha, last Maurya king 86 , perfor- 

- - med Asvamedhas 70. . 

Pi^yasnana 407. 

■Pattesti, sacrifice, 6S0n. 

'-Piltriki. (see cmder - Maiden', ‘pbtri* 

*- k»jOtra*>647.fi57. 

,'AttriB|>Btra '657'4659 ; -definition of 
647, -637;' divided "-property -with 
kabae^nently hor»«iMtua-s6a-65d ; 
'7 ' oSSspifidafto- his' maternal grand* 


. father and takes latter's wealth 642, 
659; recognized in modern -times 
only among Nambudris in Malabar 
657, 659; said to be equal to the 
aurasa son 657 ; traces of, found 
even in Rgveda 657-58. 

Queen, qualities of principal 80. 
Queens, of vanquished kings had to per- 
form the duties of maids at the 
time of emperor’s coronation 69. 

Raghavan, Dr. 252n. 

Kaghu, Kings of the family of, became 
munis in old age 101. 

Kaghunandana, 246, 322, 378n, 544, 
668, 701, 718, 735, 799, 910n, 911. 
Raghuvarh^. 8, 17, 28, 41, 44, 49n, 
52, 56, 63, 78, 82, 101, 112, 135, 
187, 223n, 230, 269, 407, 896. 
Rainfall, amounts of, in the several 
provinces of India, acc. to Kautilya 
147. 

Rajadharma 1-241 ; discussed in 
works from ancient times 1 . energetic 
undertaking said by Brhaspati to be 
the root of 169 ; literature on, is 
extensive 13 ; proximate ends of 238- 
239 ; purpose of the study of 236- 
237; said to be the root .of all 
dbarmas 3 ; ultimate goal of 238 ; 
Rajadharmakanda 13, 23n, 28, 42, 61n, 
75n, 125n, 160, 178n, 179. 181, 
191n, 228, 234, 277n, 949. 
Rajadharmakanstubha 13, 38, 43, 72, 
74, 76n, 77n, 79-81n, 82, 107, 118, 
119n, 179, 182n, 183. 

Rajan, meaning of 37-39 , 63, 
Rajanltipraka^ (partofViramitrodaya) 
13, 18n, 25. 38-39, 43-44, 48, 59-60. 
66. 71-74, 76n, 79-8In, 82-83, 99, 
105, 107, 118, 120, I25n, 132n. 160, 
163n. 170, 178, 181.191^92.211,217. 
.224, 227, 228, 230, 234, 243 . 873a. 
RajanItiratnIkaTa 13, 25, 39, 70,- 96, 
107, 118, 160, X87a. 1898, 201, 371n- 
- - 274n, 277.a. 278. .. .. 

-Raja Rao. Mr. M.^79 b. - t 

Rajasastca,. e^oimders «f , to 
' Aauiisaaa-patva- find Sii^tiiplfuh 2, 
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56 ; expounders of, acc. to Kautilya i 
2; expounders of, acc. NTtipraka- { 
4. 

Rajasekhara, author of Kavyamimimsa ^ 
47n, 67. 136. ; 

Rajasuya 64, 111, 962: Abhisecanlya | 
is the principal rite in 73 ; isti called , 
Avesti therein can be performed only , 
by Ksatriyas 38 ; performed by 
emperors 70. 

Rajatarangini 31, 40, 80, 100, 113, 115, 
120, 163-64, 184, 188n, 198, 270, \ 
374, 393, 396n. 397,403, 457,484, i 
488, 494, 817, 897, 924n, 934. | 

Rajya, compared to the body with its | 
various organs 18 : elements of, ; 
generally said to be seven 17 ; mean- ' 
ing of 19-20 ; preservation of the j 
elements of 17-18 ; relative import- 
ance of the elements of 17 ; several 
elements of, are complementary of 
each other 18. 

Rajya vardhana, murdered by Sa^ka 
31. 

Rafca (full moon) 388. 

Raktika, weight of 121n. 

Rama, 42 ; education of 49 ; ideal 
King 96 : performed Asvamedha in 
the company of a golden image of 
Sita 845-846 ; virtues of 62 ; was 
to be made Crown Prince with 
people's approval 29. 

Rama^strin, famous judge at Pesbwa's 
court 386, 402n, 684n, 713. 

Ramayana 2, 6, 21, 24, 29, 37, 42, 46, 
47n. 49, 53n. 62. 71, 77, 95-96, 105- 
6. 108. 129, 171, 177, 180. 190, 195, 
203, 209n. 214, 243, 846 

RanatiO. author of 'Rise of the Maratha 
. power’ 106. 

Rape, poaishment for. differed acc. to 
»steof offender 532. 

tUb^am.oa ‘Indian coins. ' 39, 131n, j 

. I22n,308 

^tenitory a State)' 13eff; 

- ■ ^ompouitibn'ef the pepul^o of 133 : 
is mdst important of the seven ele> 
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ments of a State 132.;, what consti- 
tutes 136. 

Rathavali, a drama 937.^ ‘ . " ' ' . 

Ratnins, give the kingdom to the king 
29, 112 ; headman of village was 
one of 154 ; twelve r. enumerated 
111 - 112 . 

_ ’ ^ 

Rattaraja, a Silara king 194. ' 

Havana 52, 55. 

Reasoning, to be followed -rather -than 
strict letter of the text 7, 867. . . - 

Receiver, appointment of 291. ... , 

Recovery of de^ts ; agriculturists and 
king’s servants were not to be arrest- 
ed for, at certain times 440-r41 ; 
creditor employing modes for r. 
other than a suit, when debtor deni- 
ed the debt would lose bis claim 
and was liable to be fined 439 ; 
creditor could hold debtor in 
restraint openly, if custom of country 
allowed 440 ; from debtor unable 
to pay was made by making him 
work in the house of the creditor if 
of same or higher caste 440 ; from 
debtor of brabmaiia caste to be made 
by easy instalments 440 ; harsh 
legislation in ancient societies for 
441 ; imprisonment in civil jail of a 
debtor in modern rimes 440 ; modes 
of 438-441 ; modes of. differed 
according as debtor admitted lia- 
bility or not 441 ; priority among 
creditors as to, depended on time 
and caste of creditor 441 ; seven 
principal topics of 418 ; sitting at 
the door of the debtc^ for .438 t 39 ; 
when debtor admitted debt and 'yet 
complied against creditor who 
employed proper mode of, he was 
liable to be fined 439-440. . - 

Registration Act (Indian) 31-4, '4316, 
432n, 

Religions efScacy ( see nndeir Adocttiw 
of spiritual benefit ^ - 

Religious tites, incomj^efid;^ 'to 'pet* 
form, owiug to bodily or- 
defects 608-609. ' ’ 
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Reply of defendant; faults of 302 ; four ; 

kinds of 300. | 

Representatives, of parties to suits, 
when allowed 288 ; rules for payment 
of wages to r, 289 ; who is to 
■ appoint r. of parties and whom 289. ' 
Republics, eleven, mentioned in 
Buddhist works 90 ; in ancient India 
87 : procedure of, was the same as 
for the deliberations of Buddhist 
Sangfia 90. 

Restraint of senses, is the whole 
purpose of all Astras 52 ; necessity 
of, for kings 33 ; why man must 
practise 55. 

Res Judicata, ( see ' plea of former 
judgment’ ) 300; how proved 332; 
rule of constructive 306. 

Re-union 763-769; devolution of 
estate after 767-769 ; who can enter 
into 766. 

Revenue, levied on crops varies acc. to 

the way in which water was employed 

163. 

Reversioner, on the death of a widow 
711. 

Rgveda, 28-29 . 32, 41. 58 . 63-65 . 75n, 
77n. 92-93. 104. 118. 124n. 125n, 
127, 132. 135. 153, 162, 179. 190 
,200, 205, 212-13, 228-29. 244-45, 
276, 353, 359. 361, 388, 414-15. 
519,534,543.541.564-65, 588, 612n, 
656, 657n. 658, 660. 679n, 689. 714. 

, 753n, 754n, 770, 776n, 863, 886, 

, 887, 933; morals in 534. 

RiWhar meaning of 543, 551n. 

Road, cess recovered by king’s officers 
197; width Of 181. 

■Rom^a, an astronomical Siddbanta 
• -896. 

Roman Catholics, h^sh laws against 
- 547n. 

Roman Law 326. 
ikdmapada, Hng of Aitga 164. 

Rome 389n. 

/ 

kmsseu 31. 


Routes ; land r. superior to water r. 
225 ; to the Deccan and south more 
profitable 225. 

Royalty ( see under ' kingship ‘ 

Rta, conception of 244-245. 
Rudradaman, ac'complishmCnts of 49 ; 
a K^trapa, was elected ruler by the 
people of Surastra 30, 44 ; inscrip- 
tion of 94, 105, 117, 162. 185, 890 ; 
repaired Sndar^na lake at great 
cost 60, 162; restored kings to their 
thrones 71 ; treasury of, overflowed 
with gold, silver and jewels 197 ; 
uprooted the Yaudheyas 89. 
Rudradhara 668. 

Rudraskanda, commentator of Kbadira 
Gr. 692. 

Rule; acting contrary to a r, having 
an unseen or spiritual purpose ren- 
ders the principal act itself null and 
void 837-838. 

Rulers; grades of 63 ; mentality of 
foreign 102 ; women as ’40, 

Kussell on ‘ crimes ’ 43 2n. 

/ 

Sahara, commentator on Jaimini’s 

sutras 20, 38, 72, 121n, 143n, 471, 

515n, 527d, 550n, 556, 637d, 655, 
676n, 677n, 686, 695n, 704n, 705, 
719, 725n, 731n. 770n. 828, 832n, 

! 835-37, 841, 849, 851n, 864, 870, 

1 905n. 938, 963-64. 

Sabha (see "court of justice"), 276- 
I 277 ; three kinds of 278n. 

I Sabhaparva 2, 42, 46, 50, 53n, 54, 
i 56n, 59. 61. 67-68, 78, 106, 108, 
111-12, 127, 135, 152, 154, 162. 168, 
i 172, 179, 200, 206, 232, 330, 542n, 
i 889. 937, 955n. 

I Sabhyas (puisne judges) 273; at least 
I three to be appointed to associate 
I with the chief justice 273 ; dnty of, 

I to bring round the - king to the pa& 

I of right 274.; mast be pnrefeiabiy 
I .btabmanaa 273.; qnalifieatioas M 
273 ; were to be disting^shed isom 
learned bnduna^s w|>o- 
[■ , oqurts^jeadesed advice 294 

$ned if they decided tbroogh parti* 
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ality, greed or fear 385 ; who were 
not to be appointed as 273-274. 

Sacban, Dr. (translated Albernni’s : 
■work) 166, 376n. "j 

Saored Books of the East 66. 282, 289- i 
90, 605n, 733n. 886n. 887, 922, 934. 

Sacrifice, performer of, was supposed ' 
to be endowed with a celestial body | 
32 : of animal forbidden in Kali | 
945-46, 964. | 

Sadicara (see under ‘custom’) 825ff ; ' 
' meaning of, acc. to Manu 827, 856. 

Sadhyapala (see under Purusa). 

Saffron, monopoly of king in 197. 

Sages, difference in spiritual merit 
between ancient and later 889 ; 
seven, suspected each other of theft 
359d; transgression of dbarma among 
ancient 889. 

Sahadeva 69, 

Sahasa (crimes of violence), 525-530 ; 
definition of, 525 ; distinguished 
from theft 525 ; four kinds of 525 ; 
heavier punishments for 525 ; king 
not to tolerate one guilty of crimes 
of violence 525 ; principal crimes 
I included under 526. 

Sahasa (meaning ‘fine’); three varieties 
of, lowest, middling and highest 526. 

Sahodha, son, definition of 648; 
becomes the son of his mother’s 
husband 660. 

Sahyadrikbanda 138, 929. 

Saisunaga dynasty, see Sisunaka. 

Saka king killed by Candragupta (a 
Gupta king ) 86. 

Sikala, smili of 664, 679 , 683. 

Sikta works prescribed wine as offer- 
ing in worship 966, 

Saktis, doctrine of three 171 ; relative 
strength of 171 ; theory of. in rela- 
tion to theory of mandalas 222. 

Sakulya, meaning of 746^47 . 

Sakuntala 37, 52, 54, 63, 243. 

Sikyas (see under Bauddhas); busi- 
. ness of State how carried among 
90 ; capital of, was Ka|Mlavastu 90 ; 
openly declared Veda to be unautho- 
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ritative and taught doctrines opixis, 
ed to it 871. 

Salaries, divergence of views about s. 
mentioned by Kautilya 120, 125 ; Of 
officers over 10, 100 or more villages 
142: of officers and servants stated 
by Kantilya 151. 

Sale of Goods Act (Indian) 4&5n, 
492n, 495n. 

Sale, (see under 'pre-emption ’, 
•purchaser’ ) ; by one who is not'the 
owner 462-465 ; by one who is nOt 
the owner, should be rescinded 462 : 
conditional s. defined 493;- deed of s. 
should mention the wells, trees,hoases 
' on land sold 494 ; definition of 495 ; 
for arrears of land tax 493 , 495 ; 
liability of vendor if he does noit 
deliver property after 490 ; periods 
for rescission allowed in s. of various 
things 491 ; procedure as to s. Bf 
land 496-497 ; rescission of 489-491; 
was clothed with formalities of 
gifts 497, 567 ; what becomes of 
earnest if s.'goes off through default 
of vendor or vendee 491 ; when 
inoperative 492-493. 

Salic Law 40. 

Salmond, author of a work on ’Juris- 
prudence’ 238, 319n, 320n, 547, 
554. 

Salt ; State manufactured s. and levied 
a duty on salt imported or manufac- 
tured privately 196. 

Salva, besieged Dvaraka 208, 214. 

Salya 204. 

Saly^parva 58. 79. 112n. 210, 214, 
896n. 904, 908n. 909. 911-12, 915, 
918. 

Sama (an upaya) ; isof Ave kinds 174. 

Samahartr, duties of .131, 143, 253, 
■276. 

Samabvaya 540-41 ; rules of dyuta to 
be applied to 540. 

Samanodakas 752-753 ; limits of,, as, 
heirs 753. 

Samatata, a country 68. 

Samaveda 76, 77h. 
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Samavidbana Brabraana 66, 76. 

Samayapraka^, part of Viramitrodaya. 
928n, 930. 

Samayamayukba 930, 944n 949, 964. 

Sambandhatattv'a 878. 

Sambandbaviveka, a work 878. 

Sambara, as a writer on Kaja^stra in 
Santiparva 2. 

Sambhaji-raje-caritra. a work 8 In. 

Sambbala, village, where Kalkin will 
be born, 923. 

Sambhuya-samutthana (partnership) 
466-470. 

Samiaj, meaning of 63. 

Sanisarga (association) ; with sinner 
was of nine kinds 614. 944. 

Saihsiktiya, mantras 75. 

Samskarakaustubha 669, 675, 678-80, 
683n, 688-89, 695, 697, 877, 955. 

Sathskarapraka^ 771. 

S^skarasara 873n. 

Saibsravya, mantras 75. 

Samadragnpta 44, 68-69, 71, 89, 108, 
.115, 213 ; accomplishments of 49. 

Saibvarta, smrtiof 264, 277, 312. 313n 
,947, 951,965. 

Saihvatsara ( astrologer ) 126 ; king 

depended on , in all matters 126. 

Samvid-vyatikrama 486-489. 

Sandar 326n. 

Sandhi (treaty) ; different kinds of | 
224 ; with whom should be made i 
* 225 : with whom should not be made | 
225." 

Sandrakottos 204. 

Sahgha, four qualities of the wise lea- 
der of 88 ; gambling causes dissen- 
sions among members of 233 ; in- 
clnded in the Vabika country brah- 
mans, ksatriyas and others 88 ; king 
Was allowed to take away wealth of 
heretical 188 ; of Licchivikas, Vrji- 
kas and others 89 ; of Vrkas, Tri- 
gartas, Yaudheyas, Parsus 88 ; two 
kinds of, known to Panini 88. 
SsAgraha, a work. 309, 311, 379n, 435, 
548n, 563, 572, 628n, 629n, 872, 928. 
Sahgrahana 531-535; of three kinds 
531 ; punishment for, varied acc. to 
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caste and other circnmstances 535. 

Sankara ( see ‘ saihsarga ’ ) . 

i 

Sankara, author of Bhasya on Vedanta-' 
sutra and several Upanisads 46n,227, 
669n, 719, 833n. 888, 964n, 968n, 

/ 

Sahkarabhat^. author of Dvaitanir- 
naya 878. 

Sahkaravarman, king of Kashmir, plun- 
dered 64 temples under pretext of 
supervision ISSn. 

Sahkha 101, 160, 209-10, 277, 316, 
320, 338n, 395, 398n. 401, 524, 568- 
69, 581, 592, 598, 620n. 702, 725, 
771, 776n. 960. 

Sahkha-Likhita 44. 45. 59, 125, 137, 
165n, 175, 242-43, 246, 332, 346, 
354. 355n. 358, 366, 371n, 372. 339. 
393, 398n, 403-4, 469, 504, 509, 536, 
568n, 569, 572, 586, 598, 610n, 625, 

I 640 , 641, 642n, 644, 651. 759n, 763, 
790, S03n, 932n. * 

Sahkha-Likbita-dharmasutra, special- 
ly studied by Vajasaneyins 853. 

Sahkhayana Brabmana 600n, 905. 

I 

Sahkhayana-grhya-sutra 922. 

Sahkhayana-OTauta-sutra 887n. 

Sahkhya 169. 

Sannidbatr. duties of 143. 

Sannyasa, whether forbidden in Kali 
960-61. 

Sannyasin, see under Yati 

Santa, adopted by Lomapada 675 

/ 

Santanu, younger brother of Devapi 
became king 41, 164 , 609. 

Santatiya, mantras 75. 

Santiparva, 2-6, 8, 10. 12, 13n, 17n, 
18n. 21-28, 30-31, 33-34, 37. 40, 
44-45, 48, 50n. 51. 53n. 56-59 , 6ln, 
62, 67-68, 70-71, 78-79, 87, 101, 

I 105-107, 118, 127, 131. 138, 141-42, 

I 150-51, 167-68, 173, 175, 179-81, 
185-86, 189-90, 199, 202, 203, 207, 

I 209, 211, 215-16, 221n. 222, 229n, 

I 2'39. 244-45, 273n, 353, 389, 392,n. 
399, 400n, 404n, 521, 524, 609n. . 
614, 861n, 875, 885, 890-92, 913, 
937,943.952,955. 
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Sapathas (special oaths) ; employed in 
disputes of small value 358 : take 
time for decision 358. 

Sapinda, acc. to Dayabhaga 741--43, 
747 ; two meanings of 733-736. 

Sapindas, are of two kinds, gotraja and 
bhinnagotra acc., to Mitaksara 732. 

Sapindikarana, a s'raddha 737. 

Saradacbaran Mitra, Mr. Justice 559, 
560. 

Sarama, bitch of the gods, was sent 
by Indra to 6nd out treasures of 
Panis 127. 

Sarasvativilasa, a work, 17, 118n, 119, 
171-72, 184, 200, 219n, 220n, 221, 
223 , 243n, 258, 263, 264n, 265n, 
272n , 273 , 276n-278 , 281 n , 282n , 283 , 
285n, 286n, 297n, 300n, 302n, 303n, 
310, 312, 318n, 321, 326, 332, 342n, 
352n. 358, 367n, 382n, 393n, 413n, 
4ign, 423n, 429n-32n, 434n, 441n. 
451, 455n, 464n, 472a-74n, 476n, 
477n, 479n, 485n, 489n, 492n, 493, 
494n. 512n, 325n, 540n, 545, 549n, 
551, 553n, 554n, 562 , 563n, OlOn', 
612, 636n, 638n, 678n, 692 , 698, 
721, 761n, 774n. 778n. 

Sardesai. Mr. G. S.. editor of 'Selec- 

tiohs from Peshwa’s Daftar ' 400. 

/ 

Sariraka-bhasya of Sankara 725, 73 In. 

Sarkar, Mr. Golap Chandra, author of 
‘Hindu Law’ and of a work on 
'Adoption' 441n, 662, 664n, 690n. 

sarkar, Mr. Himansn Bhusban 641n, 
■934n. 

Sarkar, Mr. Kisbori Lai on ‘MimamM- 
rules’ 640, 677n, 841-42. 

Sarkar, Prof. B. K. 20, 94. 

Sarvadhikari, Tagore Law Lectures of, 
on inheritance 744n. 757n, 758n, 
760-61. 

Sarvajfia-Narayana. commentator of 
Mannsmrti 150n, 788n, 789. 

Sashka 31. • 

Sastra; in case of conflict of s. with 
rational or equitable rule, the latter 
prevails 9. 
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Sastradipika, a work of Partbasarathi 
6770, 828n, 831n, 836n, 844n, 850n, 
852n, 853. 

Satagbni 213. 

Satapatha Brahmana 21, 26, 32, 41, 
65-66, 111-12, 153, 180, 415-16, 
527n, 565, 613, 641', 845, 877. 886n, 
887-88, 907n, 964. 

Satatapa 145n. 

Sat-trim&n— mata 487n, 882n. 

Sattia, sacrifice extending over long 
periods to be performed by brafa* 
manas 938. 

Satrn ( enemicai king ), kinds of 219. 

Satrnghna 203. 

Satyahkara 435. 

Satya^dha, ^autasutra of 28, 278n, 
653n. 655, 686, 941n. 

Saudayika, a class of stridhana 775 ; a 
comprehensive term for several 
kinds of stridhana 778 ; definition of 
778. 

Saudra (son of a brahmana from a 
sudra wife ) ; is a secondary son and 
technically not an aurasa son 599, 
646, 648. 656 ; styled I^ra»va also 
648, 656. 

Saunaka, smrti of 183, 599,614, 655, 
656n. 664, 668, 675-676, 682-83, 
687,689,926. 

Saunakiya 230. 

Sauparna, a hymn 229. 

Sauptikaparva 168, 206, 209, 232,' 

SautramanI, an i^i, prescribed as a 
rite for regaining a kingdom 26 ; 
offering of wine cups in 865, 940, 964. 

Sanvira, king of, was killed by his 
queen 85 

Sayana 65, 66n, 229, 361, 770, 886n. 

Schools, of Hindu Law 878, 887a. ' ’ - 

Schrader, Otto 924n. 

Scripts 308. 

Sea, whether known to 'Vedic Aryans 
933 ; made undrinkable by biahmai^ 
937. 

I Sea voyagev' forbidden in Kali 610n, 
933-38 ; propositions about 937, 
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Selections from Peshvfa's Daftar, (see i Shivaraja— rajyabhiseka— kalpatani, a- 


under ‘Sardesai’) 40Zn, 40Sn, 713. 
Self-acquired property 639-640 ; dif- 
ferent kinds of 579-381 ; of a man 
is inherited per stirpes by his son, 
grandsons, and great-grandsons 700; 

' son acquires by birth an interest in 
father’s s. p , acc. to strict theory of 
Mitak^a 639 ; son has no power to 
prevent father from dealing with 
latter's s. p. 639 ; Vimndharmasutra 
declared father’s absolute right 
over 639. 

Sen, Dr. Priya Nath 387, 441n, 427n, 
497n. 

Senart, 91. 

Sen-Gupta, Prof. P. C. 903-4. 

Separate property, (see under ‘gains of 
learning’, ’self-acquired property’) ; 
is not liable to partition 585 ; kinds 
of 577 ; recognition of vidyadhana 
as s. p. was the first inroad on the 

- conception that all property belong- 
ed to the family 578 ; slow growth 

.of the concept of 578. 

Siwvants, ancient dharmasntras men- 
'tiOn only two kinds of 482; difference 

- between slaves and s. 484 ; four 
kinds of, besides slaves 482 ; loyalty 
fMulcated on 160 ; qualifications of 
State ^rvants 159-160. 

Sexual intercourse, forbidden after 
performing Agnicayana 535 ; with a 
maiden of same caste with her con- 
sent was not punishable as a crime 
but the male had to marry her 535 ; 
with certain women was held to be 
incest 533 ; with a concubine kept 
by another was punishable 535. 
Shakespeare 296, 533. 

Sham Sastri, Dr. 85n, 102, 140n, 343n, 
Sl'ln. 

Ships, duties of superintendent of 148. 
Shiva-chatrapati-maharaja-caritra, a 
work Sin. 

Shivaji, ccnonation of 81 ; had a council 
of eight ministers 106 ; ruling of, 
in a dilute 285 ; supposed to be 
harbi^ec of KalUn, 926, 


wortc 81. 

Siddhanta-kaumudi 494n, 762n. 
Siddhantasiromani of Bhaskaracarya 
■ 122n. 

Siddbaraja, king of Anhilvada, levied 
tax on pilgrims visiting Somanatha 
and then remitted it 198. 

Siladitya, a king 70. 

Silappadikaram, a Tamil work 407. 

t 

Silparatna, a work 182n. 

Silpinyasa, meaning of 458; rules 
about 459-460 . 

Silver, value of, in relation to copper 
121n. 

Sin, (see under ‘samsarga’); diver- 
gence of views as to what was grave 
s. 612-614 ; is not committed 
through fear of punishment or of 
Yama or of public opinion 389 ; 
murder of brahmana, gravest s. 613 ; 
various grades of 612. 

Singhana, a Yadava king of Devagiri 
225. 

Sinner ; association with a s. for a 
certain period made associator guilty 
of same sin 614 , 943-44 ; became 
fit to be associated with when he 
performed praya^itta 615 ; mode of 
taking back into society a grave 615. 
Sirkar, Dr. D. C. 378. 

r 

SirOmanibbattacarya 547. 

Si^as, all practices of, are not authori- 
tative in matters of dharma 827, 844; 
practices of, furnish criterion as to 
what dharma is 826 ; who are 825, 
843. 

Sister, is brought in as a gotraja heir 
by Vyavahiramayukha 748-749 ; 
position of, as heir 728 ; position of, 
under modem legislation 749; un- 
married s. entitled to a share on 
partition among brothers 619-620, 
749. 

Si^naka dynasty 699. ' 

Sisupalavadha 313n. 

Si^, defined 482 ; duties of a Vedic 
483. 
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Sita, ordeal of fire, undergone by 364. 

Siva swallowed Halabala poison 372n. 

Sivaskandavarman, a Pallava king 69. 

Skanda and Viskha, story of 90Sn. 

Skandagtipta, commander of elephant 
section under Emperor Har» 86, 
IIS. 

Skandapurana 334, 801, 

Skanda^thi 911. 

Slaves, condition of, in Bnddhist India, 
not so miserable as in Greece 484 ; 
master entitled to claim back s. j 
leaving him and going to another 485 ; | 
master liable to be punished for I 
selling a female slave unwilling to 
leave him 485 ; population of. in 
ancient Greek cities 15n ; who could 
not be made 485. 

Smartakala, meaning of 321, 970. 

Smrticandrika 7, 119, 120n, 121n, 
I56n, 243, 244n, 247n, 25In, 258o, 
259n, 260-264, 265n. 270n, 274o, 
275. 276n. 277. 278n. 280-82, 285n. 
286n, 287-88, 291, 295-299n. 300n, 
301. 302n, 303-06, 310-14, 317, 
318n, 321, 323n, 326n, 327, 331, 
332n, 334. 336-338n, 341n, 342tt, 
345n, 346n. 347, 348n, 349n, 350, 
351n, 352, 354o. 357n, 358. 363n, 
364n, 367n. 371n. 375, 379n, 380, j 
382n, 383n, 384, 386n, 387n, 391n, 
393n. 394, 395n. 396. 39Sn, 409n, j 
411, 413n, 417n, 419o, 421n, 424n, 
426n, 429n, 430-434n, 436-37, 439n, 
440, 442n, 444-447n, 451n, 452n, 
43Sn, 460n, 462-465, 468o, 469, 
47ln-474n, 476-485n, 487-489n, 

491n, 492n, 498n— 501n, 503, 

305B-515n, 517n-18, 520n, 521n, 
324, 525n, S26n, 529, 531, 532n, 
333n, 536n, 338 b, 545, 548n. 549n, 
550n, 553n, 554n, 536n, 563n, 370n, 
372a, 57Sn, 580n-582a, 383n, 586, 
589. 590n, 593, S95n, 597 , 599, 605- 
607n, 609n, 6t0B, 619n-621n, 623n- 
6260, 628. 629, 631n, 632n. 634n, 
635, 637n-639n, 659, ^n, 678n, 
691,703. 706, 707, 709n, 710n, 712, 
714-15,-721-22, 7311, 733, 


750n, 766. 768. 772, 775. 77^1^, 
781, 783n, 786n-788. 7908, 792n. 
793. soon, 804n, 805. 815, 8380, 
859d, 860n. 861n. 862. 863tt, 86«fl, 
867n, 868n. 869n, ;870, 

874. 876, 884-85, 928, 929, 9560, 
970n. 

Smrtikanstubba, 930, 938, 9410, ;94§, 
951, 953, 954, 957, 958o, 960 b. 9i^, 
966. 

Smrtimabaroava 581 o. 

Smrtis; all s. were deemed to Iwm Qoa 
mstra 870; authors of, believodio 
a golden age in the dim past 243 ; 
anthors of, disagreed aotong them- 
selves 866 : authoritativeness of 828^ 

I $30, 839-40; autboritativeoess of, 
d^paod* po purpose they serve. viz. 

' whether diey are concerned with 
dbarma or moksa 839-841; cert^n 
s. specially authoritative in certain 
yugaa 868; conflict among 283 , 863- 
66; conflict of smrtis and Pntanas 
871-873 ; conflict of s. and Vedie 
I tests 832-834 ; conflict of s. and 
customs 849-850, 874-75 ; conflict' 
ing $. to be assigned their appro- 
priate scope 443 ; contents of, di- 
vided into five categories 840 ; ^ect 
conflict among, is to be assumed 
only if no other recourse is opm 
443 ; embody practices current in 
their days 874-75, 878-879; endea- 
voured to reach the ideal of the rain 
of law 398; on same subject .most 
be harmonized as far as possible 
443 ; reasoning should be taken into- 
consideration in interpreting 867, 
870 ; rules of interpretation of s. 
when in ^parent ooi^Smt with Veda 
834, 870 ; three views about s, be- 
ing based on V^a 829-30; when 
visible purpose can tie found fpr s. 
Vedic basis or spiritosd puipose-not 
to-be inferred 835-837. 

Smrtimnktapfaala 858n, 8S9ni,861n, 
868n. S71n, 8720-, 875n, &76, 929n, 
930,957,9668. 
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Smi^sangraba, (see vnder ‘Saiigraha’) 
545. 549, 555, 628n. G29n. 705, 726, 

, 928. 

.Snjrtiratna 858n. 

Sm^sara 767. 

Smrtiviveka, a work of Medhatithi 828, 
830n. 831, 846n. 

3mrty^tha»ra 928, 945n. 

Snataka, was always, to carry a jar of 
.water 938. 

Social contract, theory of 31, 34. 
Socrates 50, 52.- ' 

*St»Wtiers, (•seeulKier •'troops'), charac- 
.^teristiCs of 5. of' various countries and 
' tribes 202; '.duty, of, to fight and die 
in battle'rather" than run away 211 ; 

“ fighting' without treachery go to 
Heaven if they fall in battle 58, 211; 
rewards promised to s, by the com- 
mander-in-chief 212; running away 

■ from battle were deemed to go to 
-• Hell 211 ; slain in battle, are waited 

upon by divine damsels in heaven 
•— - 58-J- tribunals for deciding disputes 
' - of a'SJ-. 

'SOma, distinguished from sura 964. 
Somadeva, author of Nitivakyamrta 
-■ 240. 

'Somenrara 250. 

^ Son, (see under 'aurasa' , 'illegitimate') ; ! 
*' abandoned by parents belongs to 
caste of him who brings him up 645n; 

' belief that those who had no s did 
“ not go to heavenly worlds 71 On; by 
the birth of the eldest s. a man be- 
comes free from debt owed to pitrs 
42, 624, 736. 

Son, can perform parvaraand ekoddiata 
sraddhas of father 737 ; different 
ways of giving a special share to 
eldest 624“625 ; eldest s., special 
rights of, recognized even in modern 
times in certain cases 624, 631 ; 
eldest s. was given all wealth in 
Vedic times in some cases 565-566, 
622 ; extravagant praise of son, 

■ grandson, great-grandson 642 ; giv- 
ing major part of ancestral estate to i 

s. was forlffdden by Astras 


acc. to 'Ap. 566, 622 ; giving special 
share to eldest son was practised in 
certain countries 623 ; hasan absolute 
right to partition under Mitaksara 
during father’s lifetime even against 
father’s wish 569-570, 626 ; has no 
right to partition in father’s lifetime 
acc. to Dayabhaga 569 ; history of 
the practice to give a larger share to 
eldest §. 566-67; krtrima s . recog- 
nized in moderri titnes in Mithija 657 ; 
ksetiaja s. condemned by .Apastamba 

, 649 ; importance of ^641^643 .male 
descendants of e. nnd, himself confer 
greatest spiritual benefit 443 ; not 
liable for misappropriation by. father 
or loss of deposit made to father 460; 
of a brahmana from a sudra wife got 
a share of his father’s property 598 ; 
of a brahmana from a vaisya or 
ksatriya wife not allowed to share 
in land donated to a brahmana . 586- 
87, 598 ; paunarbhava s. not fit to be 
invited at iaddha 649 ; purposes 
served by a 641 ; rights of a post- 
humous s. after a partition- takes 
place before his birth 595-597 ; rise 
of popular sentiment against giving 
special share to eldest s. 626-627. 

Son, secular benefits derived from 643 ; 
seniority among sons 626-627 ; 
seniority among twins 626 ; some 
works like the Smrticandrika say that 
anuloma marriages, are not in vogue 
and so it is unnecessary to speak 
about s. of such a marriage 599 ; was 
supposed to save the father from the 
Hell called put 642. 

Sons, classification into four groups of 
several kinds of 649 ; confusion 
among smrtis about the position and 
rigbtoof secondary 644-648, 650-652; 
definitions of -the .12 or 13 kinds of 
647-648 ; kinds of, recognized in 
ancient works 643'i-644 ; long -lists 
of secondary s. due to partiality for 
divisions and sub-divisions 649 ; 
many s. were desired 642 ; only two 
kinds of,' recognized now thrMghon^ 
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• India '657 ; other than aurasa and 
' -dattaka forbidden in Kali 655: rights 
of secondary sons 653 ; secondary 
s- not recognized by Apastamba 643; 

■■ ^ondary s. except dattaka now 
obsolete '657 ; smrtis do not consider 
, ^ -all ^ondary s. equally important 
for spiritual purposes nor did they 
allow: such to be taken at same 
. time. 64.8 ; spiritual benefit derived 
front secondary s. 653-655 ; table of 
^ several kinds of 645; twelve kinds of 
. .6417646 ; twenty .kinds of, in Anu^- 
. sanaparva 645n. 

Sovereign, (see under 'king’); three- 
fold activities of 98. 

Spies, 128-131; disguises of 129; 

. employed by invading king to 
encourage his enemy’s subjects to 
become disaffected 199; employed 
by samabartr to protect subjects 
aginst oflScers taking bribes 253 ; 
five sapisthas (groups) of 129-130 ; \ 
for defecting young men inclined to j 
robbery and adultery 254; for report- I 
ing on the private character of 
ministers and high ofiScers 130-131 ; 
several s. to be sent on same mission 
without their knowing each other 
130; to report about rumours and 
discontent among people 130 ; were 
said to be king's eyes 131. 

Spring festival 844n. 

Sraddba, (see under 'ekoddista,' 
'parvana' and ‘sapindana’ ) ; clothes 
and ornaments worn by father, his 
bed and vehicle were to be donated 
to brahmctna invited at father's 587 ; 

. offering of flesh at 945-46; order of 
those who are to perform s. 739 ; 
pindas are offered by three male, 
descendants oS a man in 443 ; tax 
. levied on Kashmirians performing s. 

, at Gaya 198. 

Sraddhatattva 73 7n, 864n. 
Sraddhaviveka 739. 

Sravasti 109. 

Sreni, ( see under ’corporations' and 
- ''guilds’ ). 


Sri, hymn to 77. 

Sridhara, commentator of the Bhiga- 
%'ata Purina 182n, 183 , 626n, 873, 
899. 

Srikara 324, 582, 583n, 703, 721, 768. 

! 

Srikrsna, author of Ciyakramasangraha 
544, 557, 568n, 586n, 781n, 799. 

/ 

Sruti, rules of, were sometimes set 
aside, contradicted or abandoned by 
smrti texts or popular sentiment 865. 

Stare decisis, principle of 730. 

State, ( see under ‘rajadharma! and 
'rajya' ) ; comprised- desa^ and 
subdivisions of .de&s 138-139 ; 
departments of 113 ; depends on 
mantra 110 ; divided by samihartr 
into four divisions 143 ; elements of, 
depend on rastra 132 ; functions of, 
in modern times 60 ; helped helpless 
women and cottage industries 1463 
how constituted 19 ; local adminis- 
tration in 153-159; made great 
efforts for rearing and protection of 
cattle 1 61; most desirable thing for 
s., is to crown a king 34 ; organic 
theory of 20 ; ownership of, over all 
lands 495-496; policy of ancient 
Indian, to protect all religions and 
to interfere with none 883 ; popular 
elected assemblies in 92 ; revenue 
and army, the two pillars of the 
ancient Indian 184;- seven elements 
of 17 : superintendents of the depart- 
ments of, to be appointed by the 
• king 142 ; twenty-eight departments 
of, mentioned by Kautilya 142ff ; 
was not an end in itself but- only a 
means 241. 

States ; ends that ancient s', {flaeed 
before themselves '237-^241 ; infernal 
and external troubles of 207 ; manu- 
factured salt and imposed diify on 
imported salt 196 ; modem'nation s. 

. have two moralities 138 ; principal 
sources of income of 190-191 ; 
proximate and ultimate ends of 
238-i39. 
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Step-brother, includes, acc. to Vai- 
jayanti, son of the same mother but 
of a different father 730. 

Step-mother, held not entitled to a 
share when she has only step sons 
who come to partition 606 ; not 
recognized as an heir in the whole 
of India (except in Bombay) 724 ; 
succeeds in Bombay as widow of 
gotraja sapinda 724. 

Stephens, author of 'History of English 
Criminal Law’ 255n, 345, 375, 390, 
405n. 

Steya (theft) 519-524. 

Sthanika, an officer 143. 

Sthanvi^ara ( modern Thanesar ), des- 
cription of 182. 

Stobhaka, a private informant 264. 

Stokes, compiler of translations of 
Hindu Law books 682, 728. 

Strabo 308. 

Strange, Sir Thomas, author of ‘Hindu 
Law' 818, 819, 930n. 

Stridhana, (see ‘ornaments ’, ‘ sauda- 
yika ’, ' yautaka ’ ) 770-802 : defini- 
tions of various kinds of, in smrtis 
772-777 ; definitions of, in com- 
mentaries 780-782 ; devolution of, 
acc. to Katyayana 792 ; dominion 
over 783-788 ; germs of the topic of, 
in Vcdic literature 770 ; husband’s 
power over wife's785-787; Katyayana 
contains the most elaborate treat- 
ment of, among smrtis 774-775 ; 
modern case law on definition of 
782-783 ; rules about saudayika 
784-785 ; succession to 788-801 ; 
smrti texts on succession to 789-792; 
succession to, acc. to Dayabhaga 
798-800 ; succession to all kinds of, 
acc. to Mit^wa, except Mika and 
maiden's property 794 ; succession 
to maiden’s s. 793 ; succession to, 
acc. to Smrticandrika 795 ; succes- 
sion to, acc. to Vivadacintamam 795; 
succession to, acc. to Vyavahara- 
mayukha 798 ; succession to sulka 
792-793 ; succession to, varies acc. 
as woman is unmarried or married or 


married in an approved form and 
acc. to species of s. 789 ; succession 
to s. and unchastity 801. 

Striparva 204, 872. 

Student, ( see under ' msya ’ ) eithet 
npakurvana or nai^hiha 962. 

Subandhu, author of Vasavadatta 53, 

Subdivisions, of State with the number 
of villages they contained 139. 

Subbadia, was not a daughter of 
Vasudeva, acc. to Knmarila 847, 

Subhakara, a king whose queen and 
daughter succeeded to the throne 40. 

Subjects, causes of impoverishment of 
198; harassment of, may lead to 
ruin of king 199 ; require protection 
against king’s officers, thieves, royal 
favourites and king’s greed 58-59 ; 
what is pleasing to, constitutes the - 
good of the king 61. 

Sub-mortgage {anvadhi), allowed by 
Kulluka and others 429, 431. 

SubodbinI, com, on theMitak^a 553n , 
705n, 731, 733n, 750n, 757, 764n, 
774n, 793, 815. 

Subrahmanya texts 626-627. 

Sucaka, an officer who brings 
aparidbas to the king’s notice 264, 

Sudarsana lake was repaired by Rudra- 
daman in 2nd century A. D. 60. 105, 
162. 

Sudarsanacarya, commentator of 
Apastamba-grhya 674n, 879. 

Sudas, son of Pijavana 52, 359 

Sudbanva, upadhyaya of Rama 6. 

Suddbitattva 740n, 959. 

Sudra, and sea voyage 937 ; cannot 
adopt a son according to a few 
writers 668 ; engaging s'adra as a 
cook in a brabmana household 958 ; 
expiation for perjury by a ^dra to 
save a person from death sentence 
353 ; held his tongue cut off, if - be 
abused a virtuous person of the 
three higher castes 513; kings. in 
Kali age will be 40 ; provision for 
guests of mdra caste 60 ; to be 
punished with the cutting ot that 


» 
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limb with which he strikes a person 
of the three higher castes 515. 

Sudrakam^kara, a work 893 n. 

Sndynmna 53 . 

Sngandhs, a notorious qneen of 
Kashmir 40. 

Sugarcane, crops raised even in Vedic 
times 163. 

Snicide, when allowed and did not 
lead to sin 939, 958-59. 

Suits, ( see under ‘appearance’, ‘court’, 
‘justice’ ). 

# __ __ 

Sukracarya, prohibited intoxicants to 
brahmanas 966. 

Snkranltisara 3-5, 7, 17-18, 21, 23, 
25-27, 57, 43, 44, 47n, 48, 49n, 52-3, 
55-57, 60, 67, 72, 84, 99, 104, 106, 
108, 109, 113, 115-118, 12ln, 128, 
142, 147, 152, 154-55, 160, 163-64, 
170-71, 174, 179, 181, 184-90, 192, 
194, 197, 199, 202, 205, 206, 209, 
212-13, 216. 238-40, 242-43, 245, 
247, 251, 266, 269-73, ,276, 278, 
281n, 282n, 286, 288n, 289, 297. 
300n, 301, 303, 308, 311, 345, 354, 
379, 399, 403-04 , 420n, 441n, 662, 

^ 861n, 869, 881, 

Sttlapani 878. 

Sulka (tolls), tax levied on goods 

^ carried by land or water 192. 

Sulka, a kind of stridbana 774-775. 

Sumantn 17, 200, 494n, 875. 

Sumitra, a king, fond of dancing 86. 

Summoning (see under ‘appearance’) ; 
rules about s. a defendant or accus- 
ed 286-287. 

< , 

Sunahsepa, story of 544 , 563-64, 660, 
663 ; was adopted by Visvamitra 
544, 563, 657n, 661, 680. 

Sundarakanda 172n, 214. 

Superintendents, functions of s. of State 
departments 143-150. 

Sura (see under ‘wine’) ; drinking of, 
was one of the five mahapatakas 965; 
was said to be of three kinds 965 ; 
was primarily applied to liquor from 
flour 965. 

Suri^ra, bad a republic at one time 30 


Surety, 435-438 ; all kinds of, are 
personally liable 437 ; liability of s, 
for appearance 437 ; liability of s. 
none in case of Act of God or the 
King 437; liability of several sureties 
437-438 : of two kinds, acc. to Manu 
436; of three kinds 436; of four 
kinds, acc. to Brhaspati 436 ; sons 
of s. for appearance or honesty not 
liable on death of s. 437 ; taken for 
five purposes acc. to Harita 436-37 ; 
to be reimbursed by debtor for what 
s. has to pay 438 ; when taken, acc. 
to Katyayana 436 ; who could not be 
accepted as 291-92. 

Sutherland 682. 

Suyya, a great Kashmirian engineer 162. 

Svapuruu, (see ‘purnsa’). 

Svar^rohanikaparva 872. 

Svastyayana, hymns 75 ; rites of 228. 

Svayamdatta son, definition of 648, 661 . 

Svetaketu 92. 

Svetasvataropanisad 330. 

Tables, ( see under ‘measures’ ) ; of 
coins 121n ; of measures of capacity 
124, 146n ; of measures of distance 
or length 124, 145n ; of measures of 
time 146n ; of the number of troops 
in an akrauhinl 204-205 ; of weights 
121-22, 145n. 

Taittiriya .Arauyaka 353, 842. 

Taittirlya Brahmana, 29, 74, 75n, 77n, 
92. 112, 132, 135, 153, 190, 272. 414, 
603n, 676, 685n, 829. 877, 887, 907n, 
921-22, 933, 961-62, 964. 

Taittiriya Sambita 26, 41, 64, 77, 112, 
125n, 132, 150n, 153, 162, 180, 213, 
387-88, 414n-416, 500n, 515, 519, 
535, 543 . 565 , 567, 588, 605n. 606, 
613, 622. 624, 655n, 662, 689, 70\, 
703n, 713, 770, 830n, 842, 868n, 
887, 905, 920-22. 962, 964. 

Taittiriya Upani^ 22. 826n, 875. . 

Taksas'ila 116 ; University of, where 
even princes studied 50. 

Talajahgba 52. 

TSndya Brabmaua 361, 512a, 543, 

eooa. 
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Tanks, construction of, by the State 
162-63. 

Tantra, works on 21S. 

Tantraratna 555n. 

Tantravirtika of Kumarila, 38n, 47n, 
676n, 694n, 695n. 829n. 830, 834, 
835n, 838 , 839n, 841n, 842, 843n, 
844, 846, 847n. 849n, 852, 853, 855, 
857n, 858, 870n, 871, 964n, 965, 
968n. 

Tawney 198, 283. 

Taxation ; higher t. could be imposed 
in calamities after appealing to or 
requesting the people 185 ; how to 
impose in case of famines or other 
dangers 188 ; principles of, in 
ancient Indian works 18 4-185; 
principles of, laid down by Adam 
Smith 186n ; should be felt as being 
light 185. 

Taxes, are the king’s wages for the 
protection be gives 27, 187, 189; 
exemption from, applied only to very 
learned brahmanas and not to all 
brahmanas 195 ; exemptions from t. 
mentioned in land grants were 
eighteen 195 ; levied on marriages 
and upanayana 198 ; levied on mer- 
chandise 192-193 ; levied on persons 
performing sraddha at Gaya 198 ; 
not to be collected from learned 
brahmanas, women, minors, students, 
ascetics and sudras doing menial 
work for others 1, 194; not to be 
• levied on improved land till cost of 
improvement was recovered by 
cultivator 191 ; ordinarily king was 
to take one-sixth of grain as t., but 
even one-fourth or even one-third 
in CcJamities 185 ; persons exempt 
from payment of 1 ; principal payers 
of t. were agriculturists', artisans, 
traders 3:c. 191 ; ■ rates of, were 
fixed by the smrtis and could be 
varied only in emergencies 184-185 ; 
'reasons why people must pay t. to 
king 189-90 ; rise in, to be gradual 
186; what prevented kings from 
:exactingiexcessive t, 198.' 


Taxila copperplate of Moa 308. 

Taylor, Jeremy 238. 

Taylor, on * Evidence’ 336n, 338. 

Teacher, to be fined for failing to teach 
a lore or craft after receiving fees 
481. 

Telang, Mr. Justice 570n, 698n, 751n, ' 

Temples, duty of village elders to 
increase property of 166; king could 
in calamities requisition wealth of 
188, 197 ; property of, not lost by 
long possession of another 327. 

Thakur, Dr. Amareshwar, on ‘Hindu 
Law of evidence ’ 306. 

Theft, definition of 519 ; distinguished 
from crimes of violence 525 ; duty 
of ofiScers to catch thieves and make 
good loss caused by 167-168 ; en- 
hancement of sentence for repeated- 
ly committing 405 ; liability of 
village headman for t. 167-68 ; 
liability of whole village in certain 
cases of 168 ; no liability to make 
good loss if man robbed by his own 
servant 167 ; no t. if a man took 
without permission certain articles 
523-524 ; of three kinds, acc. to the 
value of the subject of 519. 

Thieves, cutting of fingers and hands 
of 522 ; frequently mentioned in 
the Rgveda 519 ; goldsmith is the 
worst of all t. 521 ; how detected 
and caught 520 ; nine kinds of secret 
t. 520 ; not to be convicted on mere 
suspicion 521 ; punishment for. 
harbouring or giving food or help to 
t. and receiving stolen property from 
523 ; special officers appointed for 
catching 168 ; to be made to restore 
property stolen or its price 167 ; two 
kinds of, patent and secret 520; 
various punishments for 521-22 ; 
were punished with death in Upa- 
niradic times 387. 

Throne, how made 82. 

Time, brings about all results, acc. to 
some 170. 

Tirthas ( high officers of Slate ) were 
18, 112. 
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Titbitattva, a work of RaghunandaQa 
910n. I 

Title, and possession lend support to 
one aitpther 318; rules respecting | 
possession and t. 319-320; t. without i 
some slight possession has no j 
strength 318. 

Tolerance, religious, in ancient India 
881. 

Tolls, commodities exempt from pay- 
ment of 193-194 ; levied on exports 
and imports 193-194 ; superintendent 
of 146. 

Torture, allowed in witchcraft causes 
in England 405n ; by police not un- 
known even now in the West and in 
India 253n ; employment of, to elicit 
admission from accused whose guilt 
•is Prima facie established 254 ; four 
kinds of 234 ; punishment of those 
caumng death by 254 ; was part of 
. Roman Criminal Procedure 255n ; 
when not to be employed 254. 

Touching a person after a relative of 
the latter is dead 951. - 

Traitana, a dasa 333, 

Transactions, (see under ‘contract’, 
'possession' ) ; age of competency to 
enter into, for males and females 
394 ; brought about by force or fraud 
are unenforceable 412; circums- 
tances wh^ch make t. unenforceable 
412 ; committed to writing prevail 
over those made before witnesses 
only 431-32; in conflict of, one with 
possession first is superior 431 ; in t. 
of sale, gift or mortgage the first in 
time prevails 432 ; last of several t. 
lis decisive except in sale, gift or 
mortgage 413> 

Transfer of Property Act (Indian) 306, 
413n, 425, 429 b, 434, 493n,494n, 674. 

Transfer, of property by acceptance319. 

Trasadasyu, a Vedic king, claimed to 
be identical with Varuna and other 
gods 32. 

Treasure trove, rules about 175. 

Treasury, all undertakings of king depend 
on 184 '; duties of the superintendent 
135 


of 144 ; eight principal source of, 
filling 187-188 ; everyone, however 
poor, must contribute something to 
the t. 187 ; importance of gold, and 
silver reserve in 187 ; means recomr' 
mended for replenishing depleted 
188-189. 

Trees, destruction of. is sabasa of 
lowest kind 426 ; tines for injuring 
or felling 516, '528 ; rules about the 
ownership of the fruits and other 
products of t. growing on the boun- 
dary of a field 509-510. 

Trial ; ordeals not to resorted to in if 
human means available 261. 

Tribes, mentioned in the Rgveda such 
as those of Anu, Druhyu &c. 64.,. 
135. 

Tribunals (see under ’courts’); grades- 
of five kinds of 280 ; inferior, could 
dispose of all litigation except what 
fell under sahasa 281 ; inferior,, 
could not carry out orders as to fines' 
and punishments, but only recom- 
mended these to king 281 ; offehdets 
of all castes were brought before same 
398n; ten classes of, spoken by Bbrgu 
282 ; usage varied as to the number 
and gradation of inferior 285. 

Triveda, Dr. D. S. 897n. 

Troops ; are of six kinds 200 ; fighting 
spirit inculcated and encouraged in, 
by holding forth several kinds, of 
rewards 211 ; k^triyas constituted 
hereditary 202 ; number of, killed in 
the Mahabbarata war 204 ; of all, 
castes existed even in the epic age" 
202 ; rules about 206 ; superiority 
or inferiority of several grades of 
201-202. ■ . 

I Troubles, internal, are more sericms 
' for the State than external ones 2^3^ 

. Tup-tika of Kumariia on Jaimini 695n. 

Turvasu, son of Yayati 937. 
i Tu»spa, a Yavana was Governor .of 
Suristra under A^ka 117. 
i Twelve Tables, in Rome 389n. 441n. 
f Twins, seniority among 627, 873. .. 

I Uccala, king of Kashmir SO. - - 
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^ajmoa. Uag of Vatsa, vcas impri- 
, Boaed by Mabasena 86. 

UdayaaTya. an isji in AgniMoma 939, 
ird^iibatattTa, 930, 944 , 945n. 
Udyogapafva, 3n, 37, 43, 53, 58n, 62, 
79, 103, 127, 131, 163n, 168,173, 
185, 202, 204-7, 213, 226, 228, 232, 
243. 2^, 334. 452, 538 , 542n, 555n. 
609 b. 845, 848, 905, 907-8. 910, 911, 
9J6, 918, 922, 965. 

Udyota, an anthor q. by Dayabbsga 
336,736. 

Ugra 64. | 

Ubtalibha, defined 493. | 

Upanidhi, 434-455 ; means every kind | 
bailment acc. to Katjrayana 455. 
Upaintaka (minor sin) 511n, 610n ; 

. adultery was generally regarded as 
613 : CatidrayaM or Govrata wa^ 
tbe ordinary penance for 615 ; go- 
vadha as an 865, 

Upaveda 49 ; Arthaastra is an 10> 
843 ; four Upavedas mentioned as 
affiliated to the four Vedas 10, 843n- 
Upayas (expedients of royal policy) 
171-175 ; are four, acc. to many 
writers 171 ; are seven, acc. to j 
Kamandaka and a few others 172 : i 
are to be employed not only in state I 
craft, but also in ordinary life 173 > | 
danda out of the upayas is to be [ 
employed as a last resort 173 ; theory | 
of, elaborated long before Christian 
era 172. 

Upeksa (an upaya) 172. 

Usages, about ritual varied even in 
Vedic times 877 ; authoritativeness 
of, laid down in smrtis, in relation 
' to Vedic rites 841-42 ; each country 
has n. that are duracaras 849 ; esta- 
blished in a country and not plainly 
immoral and not in direct conflict 
with Veda and smrtis Were to be 
recorded in writing under royal seal 
270, 488, 862 J family u. preferred to 
mstra 873 ; general rule abont antho- 
ritativeness of 865-866 ; governed 
'disputes "of' inhabitants of same vil- 
lage, city or eountiy 283, 862; Ulus-' 
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trationsof varying nsages in differeat 
parts 861 ; immemorial n. said to 
be transcendental taw 873; im- 
moral n. condemned by.Knmarila 
848-849 ; of countries, castes, 
villages and groups, varying general 
rules were to be enforced by king, 
566, 860-866, 882 ; of gnUds tra- 
ders, heretics, and associations may 
be enforced by king 860 ; of sixtas 
as to gains of learning or gifts acquir- 
ed at expense of family .estate 380; 
of Vedic 4akbas about religions rites 
883-84 ; recognized by Vedic texts 
gradually went out of vogue and 
came to be condemned by common 
people 630 ; that are not opposed to 
Vedic texts, that have no visible pur- 
pose and are practised by Vedic s'istas 
as dbarma are authoritative 843, 

U^nas, author of work on Rijai»stra 
2-4, 121n,208,221 ; smrti of 336-37, 
447, 485, 501, 514, 586. 

Usasti Cakraya^ 164. ‘ 

Usury, (see under ‘money-lending’); 
even witnesses to u. transactions 
were liable to be punished 422 ; con- 
demned as worse than brahmana— 
murder 418, 420n, 425n ; not known 
to Indians, acc. to Megasthenes 418. 

Utpala, commentator of Brhatsamhita 
82. 230n, 407n. 897, 906n, 916, 917’, 
91 9n. 

Uttara (defendant's reply) 300. 

Uttarakanda (of Ramayam) 243. 

Uttaramallura, inscriptions on the 
qualifications of candidates for elec- 
tion to village committees 91, 156i 

Uttarapatha 135. 

Vacaspati 668. 

Vahrka, country of 88 ; Sakala, chief 
city of 88a. 

Vaidya, Mr. C. V. 898, 901n, 912. 

Vaijayanti, a lexicon 136, 145n, 383f. 

Vaijayanti, com. of Kandapa^dita ^ 
Vimndharmasutra. 39. 122n, 142, 
193 ; 203, 403, 432n. 433, 626»,,646» 
7X7, 727, 730-31, 777, 877a. _ - 
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Vaikhanasa-smartasutra 764n. 

V^ya, the first king, who made a 
contract with people 31. - 

Vairantya, aking killed by stratagem 85. 

Vaisarjana-homa 836n. 

Vaisya-vam^-sadhakara 252n. 

^ajapeya, a sacrifice, may be perform- 
ed by brahmanas65 , 836n; sacrificial 
post in 75n. 92. ' , 

Vajasaneya-samhita, 64, 132, 162, 272, 
353, 519, 534, 541. 660. 744n, 887, 
962, 964. 

Vajjians, eight clans of 90. 

Vajraditya, a Kashmir king who sold 
many people as slaves to miecchas 
484. 

Vakatakas 39. 70 ; were allied by 
marriage to Bharasivas 76n. 

VSkparusya (abuse and' defamation ) 
511-513. 

Vakyabheda, fault of 695 . 

Vamagama, (see under »kta) 

Vanaparva 5, 46, 49, 51, 53n, 101, 134, 
161. 168, 172, 180, 207-8, 214, 634n, 
776n, 860, 889n, 890-92, 896a. 923- 
24, 960n. 

Vauaprastha, stage of, forbidden in 
Kal;(941. 

Varadaiaja, author of Girvanapada- 
maiijari 849, 

Varadarija, author of Vyavahara- 
nirnaya. a work of authority on Hindu 
Law in Madras 246, 545, 731. 

Varahagrhya 754n. 

Vamhamihira, author of Brhatsamhita, 
231, 889, 897; and of Pancasid- 
dhantika 898, 907. 

Vsrdhamana, author of Dandaviveka 
191. 391n, 

Varsas, nine, of Jambudvipa 134. 

■y^rsyayani 524. 

Varta, benefits from 50 ; constituents 
of 50 : importance of 51 : works 
on 14n. , 

VSrtika, on Panihi 38n, 126n, 140h, 
141n, 144n, 190, 499n. 

Vanuu, as chastiser of kings 176; 
praised as the lord of rastras 132. 


Varunapraghasa, a Vedic rite, one of 
the Cafurmasyas534,.676n. 

Vasavadatta, of Snbandhn 53. 

Vasistha, special oath taken by 359.; ^ 
threw himself into the Vipaa river 
845. 

Vasistha, si^ti of 302n, 310, 342ii, 
430. 

Vasistha, dhamasutra of 3, 37, 56, 59, 
61. 97. 119, 137, 160n, 166, 190, 
194, 242, 245-6, 250, 273 , 307, 317, 
327, 332, 333, 343. 344n, 353, 355. 
380,390, 391, 401-2, 409. 417-18, 
423. 443,' 447, 454,^72, 504 . 527. 
535. 564, 574, 595, 598-99. 608, 
612n. 614-15. 617, 625, 642a, 644. 
646, 647n. 650-51, 655, 657, 660, 
663, 668, 676, 677n, 678n, 690n. 
698, 700, 703n, 706, 753 , 771, 775n. 
803, 805-7, 825, 857, 863,866, 870n. 
872n, 874, 875, 881, 931, 938, 941, 
944, 946-48, 950, 952, 954, 957, 
959, 963, 965. 

Vasisthadharmasntra, specially studied 
by Rgvedins 853. 

Vasordhara, a religious rite 234. 

Vastu^stra 180. 

Vasudeva, minister of Devabhuti, 
killed bis master 86. 

Vasudeva, (see under K«na); is said 
to have drunk liquor prepared from 
honey 965. 

Vasus, eight 368. 

Vatapi, perished when attacking 
Agastya through over-joy 53. 

Vatsa, was abused by his step-brother 
as the son of a Sudra woman 361. 

Vatsyayana, author of bha^tt ph 
Nyayasutra 46a. 

Vayupurana, 10 , 24 , 42n, 53n, 65n, 
101, 146n, 170, 179, 642n, 675, 
872n. 892, 895n, 896n. 897n, 899- 
900, 902 ' ' 

Vedanga Jyoti^ — 885 , 922 , 923-25, 
934. 

Vedangas 49 , 839. 

Vedanta, philosophy propounds Pnrim 
as the cause of the world 839. 

Vedantasutra 46, 47n, 227, 443n, 669n, 
719, 731n, 870, 964n, 9680, 
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Vedas, acc. to Kautilya 48 ; angas of 
48-49. 

Veda-Vyasa, smrti of 272ii, 872, 963. 

Vena, a king, was tilled by brahmaMs 
for his irreligious conduct 26, 33; 
perished through lack of vinaya 52. 

Vendor, { see under 'purchaser', ‘sale’); 
fine for selling an article after con- 
cealing defects or for selling to a 
tWrd man what is already sold 491. 

Vesali, capital of Licchavis 90, 91 ; 
administrations of justice in, was 
complicated 268. 

Vesyas, ( see under ‘ ganika ’ ) ; were 
almost slaves 148. 

Vibha'gst (partition), definition of 560- 
561. 

Victoria, proclamation of Queen 61n. 
820. 

Victory, joyous or confident state of 
mind is the highest sign of 227. 

Vidhivairnpya, meaning of 605. 

Vidbivaisamya, explained 704. 

Viduratha, a king, killed by bis 
queen 85. 

Vidyadhana, (see under ‘gains of learn- 
ing’) 581ff. 

Vidyas, control of senses is the cause 
of proficiency in 52 ; for a king 48- 
49 ; fourteen or eighteen in ancient 
times 843 ; produce discipline 
(vinaya) 51, 

Vigraha (hostility); sixteen ways in 
which V. springs 226. 

Vijigisu, meaning of 218. 

Vijnanesvara, (see under Mitaksara ) 
119, 393, 869, 927. 942. 

Vikramorvasiya, a drama of Kalidasa 
305n. 

Village, assemblies carrying on local 
administration in 155-156 ; craftsmen 
were hereditarily attached to 156 ; 
communities were miniature States 
i 157 ; duty of elders of, to protect 
and Increase property of minors and 
temples 166 ; extent and revenue o{ 
134, ^4 ; headman of 153-154 ; 
headmw of, had cer^tis summary 
powns pjunishmeut 282 ; oncers 
of a 154-155 ; officers of, supervised 
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by -a minister of State 141; should 
contain not less than 100 families 
and not more than 500, 134 . 

Village Police Act ( in Bombay Pre- 
sidency) 282. 

Villages, administration of, by means 
of a hierarchy of officers 141-42 ; 
groups of ten, 200, 400 v. had separate 
appellations 140 ; in a kingdom were 
divided into three grades by the 
samahartr 143 ; were named after 
trees 141n. 

Vinayaka, propitiatory rite to 966. 

Vipaa, river in whiph Vasistha threw 
himself 845. 

Viramitrodaya, ( see Vyavaharapraka^ 
and Rajanltiprakasa), 10, 445, 571. _y'* 
576,671,731,735,759.782,800,87?; 
is of paramount authority in the 
Benares School of Hindu Law 544. 

Virataparva 59, 135, 160, 180, 203, 888. 

Visalaksa, expounder of Raja&stra 2, 

83, 232 ; summarised the work of 
Brahma 4. 

Visnu, smrti of (not found in printed 
text) 735.' 

Visnudharmasutra, 3, 9, 17n, 22. 37. 

56. 58-59, 61. 71, 118-121n. 126, 

133, 141-42, 146n, 166-67, 17|, 176, 

179, 185, 187, 190-92, 195-96, 242. 

245, 273, 275, 294, 305, 307, 311-12 
314-15, 321, 330-32, 334, 336, 340n, 
343.346-47. 352-53. 358.360, 364- 
66, 370-372n, 373-74. 389, 392, 394, 
396-97, 400, 402-05. 409, 419, 421- 
23, 427-29, 431-433, 436-38, 440, 
442-45, 449n, 450, 452-53, 463, 472, 

479, 490, 498, 509, 511n, 512, 516, 

522, 526-28, 534-35, 551, 554, 574, 

578, 580, 587, 589n, 595, 598, 605, 

608, 610n, 613n, 614n, 616-18,620. 

623 , 625,630, 639, , 642 , 644, 646, 

655, 663, 678n, 690n, 700-702, 710n,. 

714, 719, 721, 725, 734, 747. 749, 
763-64, 767, 773 , 775n, 777n, 787, 

790, 804, 807n, 816, 857, 866, 869, 
877n. 890, 922 , 932, 943-44, 949, 
951-52, 953-54, 959, 963, 965. 

Visnudharmottara-purana. 13, 24,44, 

54 , 57. 59r60. 69, 72, '77nVir9, gQ, ' . 
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-82. 105. 108, 118 , 119n, 126-27. j 
■ 130-31. 133, 141-42, 160-61, 167. j 
170, 172-73, 177, 184, 191, 192. 195. | 
215-17,219, 220n. 223-24.226-27, : 
230. 263 , 924. j 

Visnugupta, composed work on Danda- j 
niti in 6000 ^okas'-7, 8. 

Visnupurina, 10, 77n. 134, 137, 737n, 
7^6, 836n. 857, 869. 892, 895n, 896, 
897n. 924-25. 

Visnuyaias, father of Kalkin, 924—25. 
Vtsti, duties of 208. 

Vis'vimitra, adopted Sunah^pa, though 
he had already many sons 544, 661- 
63 : officiated as priest for Tri- 
■■ »nku who had become a CantfiUa 
845. 

■Visvanitha, a logician, author of Maih- 
satattvaviveka 946. 

Vi^arupa, commentator of Yajnaval- 
kyasmrti 9, 32, 47n, 48, 137, 159n, 
160, 167, 263n. 299, 312, 322-23, 
340, 387n, 395n, 398n, 421n, 452n, 
454, 505, 527n, 557, 579-80, 582n, 
597, 601n. 602n. 604n, 606n,616n, 
621n. 629, 636, 860n, 865, 867n, 869, 
874, 927, 932, 938, 942n, 956, 965. 
Vitasta, river was dammed by Suyya 
162. 

Vivida, meaning of 246. 

Vividacandra of Misarumisra 246. 288n, 
291n; 325, 327n, 344, 349, 356n, 
358, 380, 417n, 423n, 424n. 434n, 
453n, 460, 473n. 474n. 490n. 545, 
573n, 605, 698n, 703n. 708n, 736n, 
766-67; 771n, 774n, 779, 785n. 790n. 
Vivadacintamani, 417n, 419n, 420n, 

426n, 447n, 460, 474n, 476u, 492n, 
510 b. 513n, 522n, 523, 526n, 345. 
618n, 626n, 634n, 651n, 698, 701, 
708n, 712', 718n, 721, 763, 766, 770n, 
773n-79, 782,^784n. 785n, 786n, 
787-88, 791n, 793, 817n ; leading 
1 authority in Mithila 545, 795. 
Vivadaratnakara, 121n, 165n, 177,246, 
281, 316, 320, 393n. 401n, 404,413n. 
'419n. 420n, 421n, 423n, 426n, 432n. 
438nj 440, 442n, 445n, 446, 447n, 
451n, 457n-460n, 462n-465n, 467n- 


470d, 472n. 473b, 476a. 480n, 4S4n. 
483n. 489n. 492n, 498n-504n.-506n. 
50Sn, 513n, 514n, S16n, S21ir. 322n, 
523 , 525n, 529n,, 53lB-533n. .536ii. 
538n, 540n, 545, 553n, 554n, 566n, 
368n, 572n, 574, 575n-577n, 580n. 
581n, 583n. 586n, 587-590n, 592n, 
597, 598, 607n, 610n, 618a, 619n, 
621n, 623n-626n. 631n. 632ni 634n, 
635-36, 637n, 642n. 644, 646, ^9n, 
651n, 652n, 656n, 660n, 6«n, 702-, 
707n, 714n, 716, 721n, 734b, 736n, 
738n, 7470, 763, 770, 771n. 7S6n-. 
788n, 791n. 948n. 

Vivadatandava, 246, 547n, 550n, 556n, 
593n, 643n, 659, 664n, 692n,. 729n, 
770n. 

Vogel, Dr. 153, 

Vratakhanda of Hemadri 122n., •' 

Vrddhatri 872n. 

Vrddha-Brhaspati 614, 653 d. 943. 

Vrddha-Gantama 432n, 676n,,683h, 
684n, 863u. - 

Vrddha-Harlta, 209, 242, 391, 396-97, 
400-402, 420, 442, 951. 

Vrddba-Katyayana 300 d, 493n. 

Vrddha-Mann 408, 477-79, 707. , 

Vrddha-Satatapa 754, 

Vrddha-Vasistha 380. 

Vrddha-Visnu 721n. 

Vrddha-Yajnavalkya 675. 

Vrsnis, oligarchy of, perished by 
attacking Dvaipayana 53 ; sangha 
of, was presided over by Kr^a 88 ; 
suffered through gambling 55. 

Vrtra 65. 

Vyahrtis 76. 

Vyasa, expounder of Raja^stra 4, 

Vyasa, a kinina son 660; gave sight 
for a time to blind Dhftara^a 847 ; 
produced by niyoga two sons on fh4 
wives of Vicitravirya 845-846. 

Vyisa, smrti of 260. ‘272d, 273 , 278, 
284, 304, 310-13. 318, 322. 332, 341, 
355, 358, 379-80, 395, 409,421, 450, 
437, 462, 467n, 491n. 492, 496, 499, 
510, 521-22, 524. 526, 531,554,'572, 
580n, 582 , 584 , 586n. 606-07., 703. 
>37. 772, 778, 926, 961 , 970. " 
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y^aaanas, ef king, ariang from kima 
and krodha 232-233 ; of the ele- 
ments of rijya 232.' 

V^vahara, eight limbs of 262; four 
feet of 259-60 ; four stages of, are 
plaint, reply, .proof and decision 
260 ; meanings of 245-247 ; several 
matters predicated about 259-263 ; 
^nings from three motives, kama, 
Jtrodka and lebha 262. 
Vyavabara-kalpataro 882n. 
Vyavabaramatrka of JImutavahana, 
246, 251n, 258n,.268, 271n-273n, 
281,284n. 285n, 297n. 300n-302n, 

. 30Sn. 312, 321n, 323-24. 330-32, 
547, 351n, 358n, 363n, 380n, 381, 
409, 410n, 413n, 867n, 882n. 
Vyavahiramayukha of NSakantha 247, 
287n. 294n. 309n. 310, 323, 340ir, 
341n, 346n, 358, 363 , 368, 370, 373, 
3890, 393n, 394n, 417ii, 419n, 423n, 
4^4, 426n, 428.n, 429n, 431n, 433n, 
434n, 445n, 462n, 463n, 467n, 468n, 
473n, 513n, 526, 532n, 545-46, 549n, 
550n, 551, 553n, S54n, 560 , 562, 
568n, 569, ,575n, 582n-584n, 586n, 
5930 . 5950, 597, 599n, 601, 607n, 
609n-10n , 61Sn, 621n. 623 , 626-27, 
63in, 636, 647n, 664, 668n-670n, 
674-75, 678-680, 687-692n, 695-96, 
706n, 709^10. 715n, 719n. 721-22, 
725-26, 728-29, 731-32, 734, 738. 
747n. 748. 761, 763, 764n, 766, 768- 
69. 772, 774n, 777n, 779 , 782-784n, 
787-791n, 795, 797-98n, 800n, 804n, 
805, 809-11, 817n, 861n, 867n, 873, 
878, 879, 936; a work of paramount 
authority on Hindu Law in Gnjerat, 
Bombay Island and Northern 
Konkan 545, 878. 

Vyavadtaranirnaya of Varadaraja 121n, 
246. 260, 277n. 287n, 300n, 301n, 
308n, ho,^313n, 318n. 321n, 326n. 
327n. 336n. 338n. 341n, 342n, 348n, 
35Sn, 358n. 368. 369a. 379n, 382. 
3916, 394n. 403n, 419n. 423, 428n, 
430n. 431, 4410. 445 d, 468n, 469,’ 
474. 4S7o. 492n-494n, 495-96, 545 , 
553. 55^0, 536a, 569, 571a, i7Za, 
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576n, 577n, 382n-85n, 592n. ,S93n- 
601, 606n. 620n, 621n, 623n, 625n| 
628n, 631n, 639n, 644 , 651n. 655n. 
678n, 683, 683n. 686, 703n, 707n, 
713a, 731. 733n, 736n, 752n, 755n. 
774n, 776n, 779n. 791n. SOOn, 86in, 
862n, 882n. 

Vyavaharapadas, meaning of 248; 
misjoinder of 299; number and 
nomenclature of, differed' 248 ; skid 
to be 18 from ancient times 248, 
250 ; subdivided into those arising 
from wealth and those arising from 
injury 258 ; subdiviaoos of 262. 
Vyavaharapraka^ (part of Vlramitro- 
daya of Mitrami^a) 156n, 243nr44n, 
247n, 259n, 261-65n, 275. 278, 280, 
282n, 284, 288n, 291, 299n. 301n- 
303n. 304. 306, 308-10, 3 13n, 315, 
317. 318n. 322-23, 327n, 330-334, 
337, 338n. 340n, 344n, 346n, 348n, 
350n, 351, 352n, 3S4n-357n, 358, 
363n. 364n, 366n, 367n, 368, 371n, 
372a, 375, 379,- 380n, 383. 385n, 
396, 417n,' 419n, 432 , 436n, 437, 
438n-440n. 443n, 444-45n,r 447n, 
451. 452n, 455, 456n— 58n. 

462, 463n. 464, 465n-468n, 470n, 
471n, 473n, 474n, 475, 477n-479n 
482n-485n, 487, 488n, 489a-9o| 

492n, 498n, 499n, 502n. 505n, 506a, 
507, 509n, 513, 520n, 521, 522n, 
525n-26n, 529n, 53 la, 532, 536n- 
37n, 539, 546, 548n, 549, 550n, 552. 
555n. 558n, 563n, 568-70n, 572-75n. 
578, 598 , 602n, 603n, 6(H, 620. 
62tn. 623n, 625n, 628n, 629n, 

631n. 632n, 636—37, 639n, 

652n, 701o, 706-708n, 712, 713n, 
715n. 716, 720n-22. 725-27, 729n, 
733n. 734n, 737n, 747n, 755, 766, 
768, 769n, 774n, 775, 777-79n, 785n. 
788, 793, 800n, 804n. 809a. 858n, 
861. 862n, to, 866n, 867n. 869,. 
879n. 882n. 

Vyavahararatnakara 246. 

Vyavalarasara, 274, 278, 28Jn, 3il. 
354n, 379n. 383, 441n, 455ti. 483n,. 
560n. 6P5, 625n, 628n, 72ln, 733*. - 
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V^vahifai&itvtl, 246, 271 b, 276,28$0, j 
293,306,3l7n,323n,325, 338, 34Cm, I 
3660, 367, 375, 867n. 

Wad, Rao Bahadur 106, 405. 

War, ( see under ‘battle’ ) : country of 
an enemy may be harassed in 210 ; 
fightipg ceased at sunset in 211 ; high 
ideal of, in the Mahabharata 209; 
non-combatants w«e not - to be 
molested in 210 ; rules of, agreed 
upon between Kanravas and Pandavas 
209 ; use of poisoned or barbed 
arrows forbidden in 210 ; weapons 
used in ancient India in 212—215 ; 
wounded soldiers of enemy in w. 
dionld be given medicine 210. 

Water, rules about allowing w. to run 
on' another's land or bouse 507-508 ", 
ndes about defiling reservoir of w. 
or river 509. 

Watercourse, rules about 508, 510, 590. 

Watters (on Yuan Chwang's travels) 
37to, 407. , 

Ways, rights of, belonging to a joint 
family eannot be divided at a parti- ' 
tion 588n, 

Wealth, activity is the root of 169; all 
w. is not meant for sacrifices 609 ; 
is acquired for two purposes, viz. 
worldly enjoyment and spiritual 
benefit 736 ; men of, to be honoured 
by king 189 ; rules about the acquisi- 
tion of w. are purusarthaSSOn ; seven 
aistiic sources of 550n. 

We^ions, divided into four classes by 

. ^ ancient writers 264—265 ; five kinds 
of 215 ; worship of, before battle 
910-911- 

Weaving, duties of superintendent of 
146. 

Weber 16. 

Weights and measures.duties of superin- 
lendent of 145-146 ; punishment for 
false 166 ; were first inUoduced by 
the Nandas 145n ; were made from 
iron or , stones found in. Magadha 
' conbtry or Mekala mountain 146. 

Wells, should not be partitioned but 
enjoyed in common 586, 588n, 596. 


Whipping, alleiwed in Ea^and 
BOW for c«tain offences 403a.; as 
punishment for certain offenee8'403— 

4 ; prescribed as'punishaientln some 
--cases for women, minors, , slaves, 
lunatics, .old men 404. 

Whipping Act (Indian) 403n. 

Widow, can perform only the ^od^ 
difta sraddha for her husband 737 ; 
different views about the power of 
adoption of a son by a 668-^9.; 
effect of nnebastity on right to mfdn- 
tenance 806-808; fluctuations in ca^' 
about widow’s power of adoption in 
a joint Hindu family in the Bombay 
Presidency 670-674; forfeits property 
taken as heir of her husband if she 
remarries 707; of predeceased son- 
or predeceased grandson was allowed 
by Visvarupa to take the share of Jier 
decease husband 604 ; of gotnga 
as heir 751-52 ; remarriage of, 
demned by most smrtis bnt allowed ' 
by custom in certain castes 453 ; 
right of w. of a person or of bis 
deceased son or grandson in modem 
times 604 ; fight of w. to succeed to 
separated sonless husband , if chaste 
706-707 ; right of w. is of a limited 
nature 708-710 ; succeeding to hus- 
band does not forfeit estate by subV 
sequent nnebastity 70^ ; success as 
heir under Dayabhaga, whether bus- 
band was joint or separate 708; 
taker of, bad to pay her first hus- 
band’s debts 453 ; was to be chaste, 
perform mddha of deceased husband 
and take all bis wealth 738 ; whether' 
unchaste w. can adopt 674. 

Wife, acc. to Vyasa, was ehtitled at 
most to 2000 panas in the husband’s 
wealth 606 ; cannot herself demand 
partition but was entitled to a share 
when husband separated his sons 6r 
her sons claim partition during 
father's life 605 ; could earn or orra 
property, but had no independent 
power of disposal during husband’s 
life 452; debts of, to be paid by hus- 
band in the case (ff cowherds, banters 
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' arid the like 452; husband must try to j 
deserve regard and love bf 537 ; him- | 
band bad ownership over, acc. to | 
Nirada 453 ; maintenance of 803-4 ; 
may be divided as to estate from 
husband 450-51 ; meaning of dictum . 

‘ there is no partition between hus- 
band and w. ’ 603-604 ; not liable to 
pay husband's debts 440-441, 452 ; 
of cowherd and of him who takes a 
lease of land for half produce liable • 
for debts of husband 441 ; of sacri- ; 
ficer had to confess in VarUnapra- 
ghasa if she had a jaramour 534 -35; 
right of w.' to succeed to her deceas* 
ed husband's wealth was recognized 
after a long struggle 701; punishment 
for abandoning blameless w. 804 ; 
treatment of w. guilty of adultery ■ 
SOfr-; was said to be half of the bus- 
'■ hand 453. 

NVtlMason, author of ‘ Manners and 
' customs of ancient Egyptians ’ 425n, i 
^'HtfBrhaspati is against passing of ' 
■ ppoperty by 474, 817 ; germs of the 
‘ idea of 474, 816-817 ; of Umichand j 
'■ 818; political w. of Lalitaditya 8171 
unknown to ancient Hindu Law 816', 
Wil^s, on ‘ circumstantial evidence 
356n, 357n. 

Window, opening of w. so as to com- 
' m'and view of the interior of another's 
' house not allowed 507. 

Wine, none to be allowed to drink ! 
during day time acc. to Sukra 1481 i 
bow far forbidden in Kali 964-965. 
Winternitz. Dr. 122n, 405n. 

Witchcraft, 405-406; punished in ; 
, England up to beginning of 18th | 
century 405 ; punishment for acc. to ^ 
Manu and Brbaspati 406. | 

Witness, even one may he sufficient in 
certain cases 331-332 ; evidence of, 
must be direct and not hearsay. 
330i king cannot be cited as 336 ; 
litig^ts were not to approach sec- | 
, retly a w. 349 ; Mann prefers a single j 
m^w. to women pf good character 
;. 337 » . who is a 330. . . ' ' 


Witnesses, (see under perjury at" 
least three generally required ,331 ; 
brahmana w. following ayocation of 
tending cattle or engaged ip trade or 
as menials were to be treated ' as 
sndras in matters of oath 344 ; 
compnlsory attendance of 345 ; cross 
examination of w. how far allowed 
245; divided by Narada into iria 
and ahrta 339 ; duty of party oppos- 
ed to the party calling w. to point 
but latent defects rendering them 
incompetent as w. 341 ; even persons 
generally held to be incompetent' as 
w. may have to be examined in cer- 
tain eases 33 7 ; evidence of w. tends 
to be false owing to friendship, fear, 
greed, anger, ignorance 334 ; exa- 
mination of, not to be delayad by 
king or jndge 331 ; exceptions to 
rule that w. were to be examined in 
open court 346 ; exhortations ad-' 
dressed by the judge to 342-344 ; 
faults in w. cannot be pointed oat at 
a late stage 341; fined for not coming' 
to depose 345; five classes of incom- 
petent 338-339; five kinds of krta 
339; bow much has to be proved by 
party calling w. 347-348 ; if serious 
calamity befell w. after deposing in 
a cause they werb fined and made to 
pay debt claimed 352; indicatory 
acts aud appearances of w. deposing 
falsely 346 ; in disputes among 
groups, guilds &c. 333 ; minimum 
required to attest documents 312 ; 
number of w. necessary in a dispute 
331-332 ; Oaths administered to 
343-44 ; parties as 345 ; patent 
defects in , to be considered by court 
at time of giving decision 341 ; 
persons incompetent to be w. 334- 
336 ; qualifications of 332-333 ; 
quality [nreferred to number of 347 ; 
rules itt' case of conflict among 347 ; 
should be produced for examination 
by parties or sbmmoned by court 
345 ; shofild cff^narily be ot the 
same caste as the p«ties 333; slmnld' 
take their shoes mid toncb 
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dong, gold or ' darbha grass before 
deposing 342 ; six kinds of akrta 
340; strict examination of character 
of w. shonld be entered upon only in 
civil disputes 336^37 ; subsistence 
^lovrance for w. 345 ; swearing and 
exhortation of w. differed acc. to 
caste 343-44 ; taking down the depo- 
sitions of 344 ; to be examined in 
presence of parties 342-343 ; twelve 
kinds. of,, mentioned by Brhaspati 
340 ; w^e allowed to depose falsely 
by Dharma^stra works if speaking 
the truth would lead to death sen- 
tence for accused 353 ; were to 
depose in the presence of fire, water 
jar amd brahmans 342 ; women as 
333-34, 337; women not wholly dis- 
qualified as w. 338. 

Woman, abandonment of, as punish- 
ment when she. conceived from inter- 
course with a man of lower caste 402 : 
person buying or selling a bribmana 
woman as a slave was punished by 
king and the transaction was set 
aside 485 ; pregnant, not to be 
sentenced to death 402 ; sight of, in 
a dream, an auspicious sign 226 ; 
when abandoned for unchastity 806- 
807 ; who was not a slave became a 
slave by marrying a slave 485. 
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Women, assimilated to sudras in respect 
of study of Veda, homa &c. 687 ; 
cannot be completely guarded by be- 
ing merely secluded 537 ;.even patita 
W. that had not performed prayas- 
, - citta were to be given bare mainten- 
ance 615 ; have authority to perform 
porta dhanna, i: e. works of charity 
such as building of wells, temples, 
parks 610'; lesser punishment for 
533 ; must be guarded against im- 
proper attachments 536 ; not held 
entitled to a share, but only to 
maintenance acc. to certain writers 
that rely on Baudhayana 606, 712 ; 
not to be arrested and jailed in certain 
cases 384-85 ; not entitled to inherit 
in the whole of Indid except five^w, 
13d 
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specially mentioned and except in 
Bombay and Madras 713, 746, 74,8 ; 
not entitled to dispose of property 
independently of their husbands 771 ; 
of even good family come to ruin by 
independence 536 ; only four kinds 
of adulterous w. to be ' abandoned 
948 ; rules about personal appearance 
of w. in courts 287'; saihskaras of, 
except marriage, not to be performed 
with Vedic mantras* 712 ; treatment 
of women raped or kidnapped 956-57; 
work provided at home by superin- 
tendent of weaving for w. that did get 
out or were crippled or unmarried 146” 

Work, two kinds of, subha and asubha 
482 ; what is impure w. 482, 

Writing, referred to even in the mbst 
ancient dbarmasutras 307 ; when 
introduced in ancient India 306-308; 
wooden boards used for writing 
ephemeral matters 308,. 

Yacitaka, rules of Katyayana about 
interest beginning to run on 426 ; 
rules of Kautilya about 459. 

Yadavaprakasa, author of lexicon called 
VaijayantI 136. 

Yadu, disobeyed his father Yayati and 
lost the kingdom 42. 

Yajnavalkya, smrti of, 6-7, 9-10, 17n, 
22, 26, 32, 37-8, 43-4, 48, 56-7, 
59-60, 62, 71, 95-97, 101, 107-110, 
118-121n. 123, 124n, 126, 128-29, 
132, 1400, 142, 146n, 158, 160-61, 
166-171, 173n, 175-76. 178, 184. 193, 
195, 199, 209, 211, 216-17,228, 238, 
242, 245-48, 250-51, 257, 259, 260n, 
263n, 268, 270-71, 273 , 273, 277. 
280, 284, 291-92, 294-97, 300, 302- 
310, 312-313, 314-15,317,319-21, 
324-25, 327-28, 331-34 , 336 , 338n. 
340n, 342-348n. 350-53 , 356,358; 
360, 362-65, 367-68, 370-74 , 376n, 
380-83, 385, 387-89, 391-92, 394- 
398n, 400-405, 408,412-13, 419-422, 
425, 427-29, 431, 433-438, 440-443n, 
445, 448n-452. 454, 457-58,.463-64. 
466-67, 470-72, 476-479, 481-84, 
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I i4K, 488-92. 494n. 496^301, 504-05, 
507, 509-516, 520-22. 524. 525n, 
527-29. 531. 533-35.538-540.545. 
549n. 551n. 553, 554n-557 . 563 , 566- 
567. 569j 573-577. 579. 582, 584, 
586-87, 590, 592. 593n. 595-99, 601, 
603^ 605, 609—617, 619. 621—23. 628, 
63o! 632, 635. 637 . 640-41. 644-46, 
649 . 651-54 , 657-58, 660, 663 , 666, 
670n. 675 , 677-78 . 686, 690n, 700- 
.702, 708, 714-45, 719 , 722. 725-26. 
■732.’ 735. 737n. 742-43, 749. 754n. 
759-60, 764-65. 767. 773, 775n. 779- 
81. 785-87. 792-94. 801, 803-807, 

■ -809, 8t0n. 812. 814. 823, 825n-27, 

. ,831, 837, 857n, 858 b, 860, 863, 865, 
866, 867o, 868, 869, 871, 874, 878, 
Ml-83. 931-34. 938-39, 941, 943. 
.. 946-48, 950-52, 954, 958-59,963, 
,965.970. 

Yatna, smrti of, 527n, 533-34, 644, 
652n, 707n, 792. 

Yara^ara, a king, personally heard 
'causes of people 270—71 ; punished a 
1 brahmana criminal with mark of dog’s 
' foot on the forehead 403 ; was elect- 
' ed king of Kashmir 31. 

Yaraslilaka 27, 84, 86, llln, 113, 128n. 

. 202, 203 n. 859n. 

Yaska (see under ‘Nirukta ’ ), 104, 658, 
776n. 

Ya^dharman Visnuya^s 92Sn. 

•Yati; sudra as 765 ; who could be a 
765 ; whether he could beg for food 
from all ' varnas 957 ; rule about his 
al^ode for the night 959-60. 
Yatidharmasaiigraha 929n, 960n. 
Yandheyas, republic of 89 ; were up- 
rooted by Rudradaman 89. 
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Yautaka, a kind of strldhana 778-779. 

Yavana, king ruled for a long time be- 
cause he observed dictates or<ifc<r»w«r 
97. 

Yavanas, dwelt to the-'east of Bharata- 
varsa 67; said to have sprung from 
Turvasu, son of Yayati 937. 

Yayati. passed over his eldest son 
Yadn and made his youngest son 
Pum his successor 42, 44. 

Yogak^ma, meaning of 588—589. 

Yogloka, a writer 348n. 

Yojana, measure of distance varied in 
different countries 1450. 

Yuddhakanda 77, 116, 200. 209, 214, 

Yudbistbira, prevaricated to bring 
about death of his teacher Brona 
845 ; vow of, not to refuse dice play 
when challenged 542. 

Yngapnrana, part of Gargasatuihiti 
892, 897. 

Yugas, description of the nature and 
dharmas of four 891-92 ; dharma 
declined progressively in fhe 244, 
885-886; dharmas of different y. 
differ 869, 891 ; four well-known y. 
not found in Rgveda 886 ; meaning 
of 886-889 ; smrtis predominant in 
several y. 869, 885 ; theory of 885- 
891. 

Yuktikalpataru 13, 229n, 230. 

Yuvaraja; bad y. to be kept conffned 
117; eldest sop or younger brother 
of a reigning king became 116; 
emoluments of 117 ; entmsttng 
powers to 117; not generally 
enumerated in the lists of mantrins 
116 ; often sent as a Governor of a 
province of the realm 116. 
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INDEX OF TECHNICAL OR DIFFICULT 
SANSKRIT WORDS 

(Transliterated and arranged according to the English alphabet) 
( The dgures refer to pages). 


Abadhya ' 

772 

AbUi^mika 

45 

Abhiyoktr 

292 

Abhiynkta 

292 

Acaiita 

439 

Adayadabandhava 

650 

Adesi 

6970, 698n 

Adevamatrka 

133n 

Adhaka 

124n 

Adhamana 

428 

Adfaanapatra 

311 

Adharya 

300n 

Adhi 

419n, 427-28 

Adhibhoga 

419 

Adhikarana 

142 

Adhikarmakrt 

482 

Adhipala 

434n 

Adhipatya 

64 

Adhisthana 

142 

Adhyagni 

774n 

Adhyak^ 

142 

Adhyavahanika 

774n 

Agha 

942 

Agama 

317 

Ahara 

139 

Ahninaibuka 

S51n 

Ajnadhi 

493n 

Ajnakraya 

493n 

Ajnapatra 

310 

Akramodha 

618n 

Aktaada 

220 

Akrandasara 

.220 

Ak^yutika 

541 

Akapatala 

143 

Ak^ohini 

204-205 

Ak^vapa 

112 

Aksika 

541 

Amatya 

104 

Amatya 

45ln 

Amiks 

465 

Ahga 

17 

Antapala 

112n, 197 

Antarvaihaka 

• 112n 

AnterasiO' , 

482 


Anubandhya 

865 

Anumana 

' 828n, 851n 

Anusamanta 

142 

Anusista 

.383 

Anuttara 

2'63 , 

Anuvakra 

919n 

Anvadheya 

774n 

Anvadhi 

429 

Anv^hipatra 

311 

Anvahita 

458, 4S9n ' 

Anviksikt 

46-48 

Apana 

263 

Apanaya 

217 

Apapatrita 

610n 

Aparadha 

264 , 

Apayatrita 

610n 

Apratibandha-daya 

546 

Aprati^bita 

277, 716 

Apratyayabhogyadhi 

430 

Apia 

' 334n 

Atajaka 

21, 30 

Ardbadhana 

961 

Arghya 

368 

Ari 

218 

Ari^dvarga 

53 

Arthadu^a 

54 

Artha^stra 

6-7 

Arthin 

292 

Asana 

223 

Asedha 

291 

Asraya 

219 

Asuravijayin 

6& 

Atavika 

112n, 200-201 

Atreyl 

527n 

Atta 

893n 

Aupapatika 

610n 

Anrasa 

655-656 

Avakraya 

494n. 4^ 

Avapatika 

610n 

Avainddha 

811-815 

Avyavabarika 

447 

Baddhakrama - 

731 

Bala 

438,439, 

Bala 

395». 
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Bali 

Bandha 

Bandba 

Bandhudiyada 

Bhaga 

Bhagadugha 

Bha» 

Bhataba 

Bbayavarjita 

Bbeda 

Bhoga (possession) 

Bhoga. (district) 

Bhogalabha 

Bhogapati 

Bbrtaka 

Bhram 

Bbnjisya 

Bhukti (possession) 
Bhnkti (district) 
Bijin 

Brabmanabruva 

Cakravartin 

Cakravrddbi 

Cakrika 

Cara 

Caritrabandhaka 
Cataspatba ' 
Chala 
Chala 

Ciraka or Ciraka ' 
Codana 

Banda 
Banda ' 

Ban(b (army) 

Bandaniti 

Bandapala 

Bandopanata 

Bandopanayin 

r&sl 

Battanapakarma 

Battapradanite 

Banvarika 

B^ya 

Bayabhaga 
Bayada 
Bevalaka 
Bevamatika 
' Bevapasn 
iBbiuukka 
/ Bl^vana 
j Dhiaanaka 


147n, 190 
419n 
753n 
650 
190 
112 
292 
480 
503 
172 
317 
139 
419 
139 
482 
612a 
813 
317 
139 
646n 
272 

66 
418 
334n 
129 
435 
508 
279 
438-439 
309. 311 
354 

21-22, 172 
. 960 

\ 200 

5 

112n 

224 

226 

602n 

47ln 

471n 

112n 

543-544 

545 

543-544. 711 
950-51 
133n 
501n 
121n, 122 
178 
434 b 


Bbarma 

260, 572 

Bbanna 

438-39 ' 

Bbarmidbikarana 

243 

Bharmadbikaranin 

126n 

Bbarmasana 

243 

Dbannastba 

252 

Bbarmastbana 

243 

Bbarmavijayin 

69 

Bbata 

369 

Bbvajabrta 

583-584 

Bhvajini 

502 

Blnara 

121n, 122 

Bivya 

363 

Bravya 

575 

Brona 

124a 

Bronamukba 

140 

Buta 

127-129 

Bataka 

332n, 340 

Bvaidhibbava 

223 

Dvaignnya 

422 

Bvairajya 

102 

Bvipravacana 

685n 

Bvyamusyayana 

685 

Byuta 

538 

Ekaccbaya^ita 

438n 

Eka^^ 

722n 

Ekavakyata 

443 

Ekoddista 

737n 

Gadyanaka 

122n 

Gana 

88. 281. 487-88 

Gaimna 

49 

Gaiiika 

148n 

Garta 

276 

Gavunda 

154 

Glaba 

539 

Gocarma 

432n 

Golaka 

646a 

Gopa 

143, 149 

Gopya 

428 

Gotrabbajah 

650 

Gotraja 

732 

Govikartana 

112 

Gramakuta 

154, 282 

Gramika 

282 

Grbapatika 

129 

Grbyeunanakarana 

827n 

Gnlma 

141 

Hina 

303 

Hiiaaya 

124a 

Holaiui 

85Xn , 
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lodrajala 

172 

Indrasthina 

367n 

Indriya 

713 

Iti 

163 

Janapada 

93-95, 134n 

Janapada (document) 

309 

Janarajya 

64 

Jwgala 

132n 

Jsira 

846 

Jajapatra 

310, 380 

]nati 

754n 

Kaktnl 

121n, 126n 

Kali 

886-887 

Katika 

418 

Katkin 

924n 

Kandaf^tha 

652n 

Kanina 

647, 660 

Kan taka 

162, 251. 252 

Kanya 

713 

Kapatika 

129 

Kara 

190, 191 

Karana 

300,307 

Karita 

418 

Karma (torture) 

254 

Karmabhumi 

137 

Karma^ 

531n 

Kumantika 

112n 

Karmanuyoga 

254 

Karmasthana 

113 

Karmavipaka 

392 

Kar^pana 

120, I21n 

Karya 

95, 304 

Kayavrata 

439 

Kayika 

418. 419 

Kesarin 

850n 

Kbanda 

138 

Khari 

124n 

Kharvata 

Cf 

CO 

Kharvatika 

140 

Kheta 

lS2n 

Ko^ 

184 

Kriya 

267, 304 

Krta (throw of dice) 

8S6-887 

Krta 

339 

Krta (interest) 

419 

Ksa3ra 

490n 

Ksa 5 ’adhi 

430 

Knia 

142, 150n 

Kula (tribunal) 

280 

Kulika 

283, 334n 


Kumaramat 3 ra 

117 

Kumarisahasa 

196n 

Kumbha 

124n 

Kumbha 

154 ' 

Kunda 

646ii 

Knpyadhyak^ 

145 

Kusida 

415. 417 

KusTdin 

417 

Labha 

777n 

Lagna 

229 

Lagnaka 

419. 435 

Laksanad byaksa 

144 

Lekba 

49 

Likhita 

340 

Lihgin 

610n. 

Lobh^vijayin 

69 

Lohabhibara (or-sara) 910n 

Lokayata 

46-47 ' 

Madhyama 

220 

Madhyamasabasa 

393-94 - 

Mahadandanayaka 

115n 

Maharaja 

68 

Malimlu 

519 

Mandala 

138-139 

Mandalika 

67 

Mantra^ti 

171 

Mantrin 

lOS 

Manyu 

200 

Masa 

121n 

Matsyanyaya 

21, 30n 

Matsyini 

502 

Maula 

200 , 634n 

Maya 

172 

Mithya 

300 

Mitra 

218 

Mrtantara 

338d, 339 

Mudradhyaksa 

149 

Mudrita 

277 

Mula 

463 

Nadika 

146n 

Nadimatrka 

133n 

Nagaraka 

112n, 149 

NagaTawesthin 

141, 182 ' 

Naidhani 

502 

Naigatna 

i59n, 487n, 882n 

Naisthika 

764, 962-63 

Nastika 

464 

Naya 

■ 217 

Nayaka 

n2n, 142 

n band ha 

575n 


1086 

\ 
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Nigada 

676n 

Prajfiapanapatra 

310 

Nibsepa 

. = 454-455 

Prakirnaka 

251 

Nirarthaka ' 

' 300 

Prakrta 

219 

Nirhara 

7S8n 

Prakrti 

17 

Nirnikta 

350n 

Pranaya 

60, 185 

Nirvyuha 

.. . 507n 

■ Pranayana 

704n 

Nisada 

599 

Praiinyaya 

458 

Niska 

125n 

Prasadapatra 

310, 

Nisretartba 

128 , 

Prasnavivaka 

272 

Nisrstilekha 

310 

Prathamakayastha 

.141 

Niyata 

813 

Pratbamakulika 

141 

Nyasa 

45^-455 

Prathamasahasa 

393-94 

Pakhandin 

882n 

Pratibhoga 

191 

Fak^bhasa 

299 

Pratibhu 

435- 

Pala 

370n 

Pratijna 

292 

PalU 

154 

Pratilekha 

310 

Pana 

539 

Pratinyasa 

458 

Pancabandha 

295 

Pratipak^ 

300 

Paficakula 

283 

Pratisara 

879 

Fancamahasibda 

113 

Pratisthita 

277 

Paficarudha 

312 

Pratyabhiyoga 

302 

Paijya 

490, 495 

Pratyakalita 

260, 298 

Para^va 

599, 648, 656 

Pratyarthin 

292 

Paribhusana 

224 

Pratyavaskandana 

300 

Faridana 

310 

j Pratyupavista 

438 

Parihara 

191, 195, 310 

Pravesapatra 

442 

Fanhara 

50g 

Pravrajyavasita 

129n 

Parikraya 

224 

Pravrttika 

310 

Farimitartha 

128 

Puga 

281, 487 

Pirlnahya 

770 

Parana 

121n 

Parinayya 

770n 

Purta 

451 

Parivartana 

495 

Purusartha 

550II 

Parivruti 

112 

Purvanyaya 

300 

Parivrtti 

495 

Purvapak^ 

38, 292 

Parokta 

Parsnigraha 

296. 303 

220 

Pusyasnana 

' ' 407 

Parsnigribasara 

220 

Rajakartr 

30 

'Parvan 

737n 

Rajamarga 

508 

Parvana 

737n 

Rajan 

28. 37-38, 67-68 

Faryagnikaraita 

938 

Rajasabdopajivin 

89, 9r 

Pascatkara 

380-81 

Raka 

388 

Patni 

707 

Rastra 

138 

Pattakila 

154 

Ristriya 

, 117n, 138 

Pattana 

182n 

Ratnin 

29 

Patra 

587n 

Riktha 

■ 543,551n 

Paura 

93-95 

Rikthabhajah 

650 

Paura-vyavaharika 

112n 

Rna 

416 

Foganda 

Prabhu^kti 

395n. 460n 

Rta 

245 

171 

Rupa 

49 

' Pracara 

587 

Rupadarsaka 

144 

Ptadvivaka 

. 272 

Rupatarka 

a44B 








